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IHPABO

VK 343.14

O.U. Anopeesa, T.B. Tpyonuxosa

HNPUHSATHUE CYJIOM PEHIEHUS O HAJIMYUU B JEAHUN JIMIA
3JIOYHNOTPEBJIEHUSA TIPABOM U EI'O TIOCJIEACTBUSA

Ha ocHoBe pe3ysbTaToB M3y4eHUs MPaKTHKH, Ipou3BeleHHOro apropamu B 2016-2018 rr., npeanaraioTcs onpeenaeHue 3J10ymHo-
TpeOJIeHHsT IPaBOM B YTOJIOBHOM IpOIEcce, KPUTEPUH OTTPAHHYEHHUS 3JIOyHOTPEOICHHS MPaBOM OT IIPABOMEPHOIO IIOBECHUS;
PaccMaTpPHBAIOTCS PEIICHUs, IPHHIMAaeMbIe Cy[OM B CHUTYallUsX, B KOTOPBIX KOHCTATHPYETCs HAJIMYUE 3JI0YIOTPEOIeHUs IIPaBOM
CO CTOPOHBI YJaCTHHKOB YTOJIOBHOT'O IIpOIecca, IPEeUIaraloTcsl TpeOOBaHHS K TAKUM PEIIeHHSIM, 0OCTOSTENbCTBA, KOTOPBIE CYIy

HCO6XOI[I/IMO YYUTBIBATh IIPU UX IPUHATUH.

KiioueBbie cjioBa: IIPUHATHE CYJOM pemeHHﬁ; 3J'IOyl'IOTpe6HeHI/IC IIpaBOM; COOTHOILICHHUE ITPaB U 0053aHHOCTEH JTMYHOCTH U TOoCynapcCTBa;
IIpaBO Ha CyI[C6HyIO 3alIUTYy; IPEACIIBI OTPAaHUYCHUS IIPpaB YYaCTHHKA YT'OJIOBHOI'O IIpoIecca.

Tennennueit pa3BUTHSL YrOJOBHO-IPOIECCYaTbHOTO
3aKOHO/IATEIhCTBA POocCcHH SIBIIAIOTCS TIOCIIEIOBATEIIEHAS
peanuzanusi IPUHITAIIA COCTA3ATSILHOCTH, PACIIHPEHUC
IpoIiecCyaIbHBIX BO3MOXKHOCTEH YYacCTHHUKOB YI'OJOB-
HOT'O CYJONpPON3BOACTBA, IOCKOJIBKY aKTHBHOE HPOTH-
BOOOPCTBO CHOPSIIMX CTOPOH SIBISIETCSI M JOJDKHO SIB-
JATHCS HanOoee A3PPEKTUBHBIM CIIOCOOOM JTOCTHIKCHUS
neneil yrojgoBHoro mporecca. Peanuzanus mpaB u wHc-
MTOJTHEHUE OOS3aHHOCTEH CTOPOHAMH, OTCTAWBAIOIIMMU
YACTHBIC U MyOJUYHBIC HHTEPECHI, BIUSIOT Ha MIPUHSTHC
CyJIOM 3aKOHHOTO ¥ OOOCHOBaHHOTO PEIICHUsS II0 /Y.
Mexmy TeM B YCIOBHSIX IMPENOCTABICHUS Y9aCTHHUKAM
mpolecca MUPOKUX BO3MOXKHOCTEH JUTS 3aIlUTHI IPaB U
WHTEPECOB, B CHITY KOH(IMKTHOTO XapaKTepa YrOJIOBHO-
ro Ipolecca, TAe KaKIbli AEHCTBYET MCXOIS M3 CBOHMX
COOCTBEHHBIX HWHTEPECOB, BO3MOXHO HCITOJIb30BAHNE
YY9aCTHUKAaMH IIpollecca MPHUHAICKAIINX UM IIPaB BO-
MIPEKU €r0 HA3HAYCHHIO, B TOM YHCJE C LETBI0 TPUIH-
HEHUS Bpela 3aKOHHBIM WHTEpecaM APYTHX JIUI, oOrIe-
CTBEHHBIM MHTEpECaM, JIUOO UCXOMAS U3 JIOKHO TMOHSATHIX
ciry)xe6nbix uaTepecos [1. C. 91]. IIpu aTOoM Takoe auI0
(hopMaTbHO MOXKET IEWCTBOBATh B paMKax OOIIEro THIa
MIOBEJICHNSI, [TO3BOJEHHOTO 3aKOHOM, (haKTHUECKH [0-
IycKas IIpH 3TOM 3i10ynorpebienne npasom [2. C. 109—
110] unm guckpeunoHHbIMU nonHoMouusiMu [3. C. 25—
28]. B pe3ynbTare npuunHSAETCS Bpe JIUYHOCTH, OOIIe-
ctBy u rocymapctBy [4. C. 14-16]. [lamHas mpobiema
00ycJI0BIMBaET HEOOXOIMMOCTD PEUICHHS CYJ0M CIIOXK-
HBIX BOIIPOCOB IOPUIUYICCKON KBATH(PUKAIIUN ICHCTBHA
ynpaBomoueHHOro cyonekra [5. C. 129-130], dhopmais-
HO HE MPOTUBOpEYAIIUX 3aKOHY, HO COIMMAIIEHO BPE-
HBIX [6, 7], a TakXe BO3MOXHOCTb NPHUHATUS UM pelle-
HUS O MPUMCHCHUH MEp, HANPaBICHHBIX HA MPEIOTBpa-
IIEHUE WIM NPECEUCHUE 3JI0YMOTPEOICHHs TPaBOM Ta-
KM 00pa3oM, 94TOOBI MPU 3TOM JHUIO HE JIMITHIOCH BO-
BCE CBOEro CyOBEKTHBHOrO IpaBa [8], mpeaycMoTpeH-
Horo Koncrurynuei PO unu 3akoHOM.

Bonpockl ropuauueckoil KBaTU(pUKAIAN IEHCTBUI
YIIPaBOMOUYEHHOT0 CYOBEKTa KakK 3JI0YIOTPEOMTENBHBIX
HE HAIDTM PEIICHHS HU B 3aKOHE, HU B Pa3bACHEHUIX
BepxoBnoro Cyaa P®; kak cnenctBue, Cylibl UCIBITHIBA-
0T 3aTPyOHEHUS MPH Pa3TPaHUICHUH IPABOMEPHOTO U
37I0yMOTPEONTENHHOTO TIOBEJCHUSI W NPUHITHU COOTBET-
CTBYIOIIETO PEIICHMUSI.
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Kpurepnn pasrpanndeHnst 3710ynoTpeOIeHUs] IpaBoM
U TIPaBOMEPHOI'O MOBEACHHS NPEAONpEIessIoTes IIyo-
JUYHOW TIPUPOAOA YrOJIOBHOI'O CYJONPOM3BOJACTBA M
TECHO CBSI3aHBI C HA3HAYECHUEM U NPUHIMIIAMH YT OJIOBHO-
TO TpoIiecca, HalpaBJIeHHBIMHU HE TOJBKO Ha 3aIIUTY 3a-
KOHHBIX WHTEPECOB JIMI], BOBJICYEHHBIX B cepy yromos-
HOT'O IIpOIlecca, HO M Ha 3aluTy OOLIECTBEHHBIX, TOCY-
JTApCTBEHHBIX HWHTEpecoB. HeoOXommmo OTMETHTh, YTO
Ha3HAYeHUE IIpaBa COCTOUT B MPEJOCTABICHUM JIUIY
IOPUINYECKH TapaHTUPOBAHHOM BO3MOXKHOCTH YJIOBJIE-
TBOPEHUSI CBOMX HMHTEPECOB, OOECIICYEHHOW 3aIlWTOH, B
TOM YHCIIe CyAeOHOM, He Hapymlas IIpH 3TOM HHTEPECOB
JIPYIUX JIAL, oOliecTBa, rocyaapcrBa. IIpaBo ocymiecTs-
JISIeTCST B COOTBETCTBHMH C €TI0 Ha3HAYEHWEM TOT[a, KOrjaa
TIOBE/ICHUE HAJICICHHOTO IIPaBOM CyObeKTa HE IIPOTHUBO-
PEUHT LEeNH PaBOBOM HOPMBI. 3710yHOTpeOIIEHHE IPAaBOM
B YrOJOBHOM IIpOLlECCE — O3TO TaKOE€ HCIIOIb30BAaHHE
CyOBEKTOM YrOJOBHOIO IIpoliecca HMeolieiics y Hero
BO3MOXKHOCTH (CyOBEKTHBHOTO NpaBa MM JIUCKPEIMOH-
HOTO TIOJTHOMOYHS), KOTOopoe, (OpMajbHO HE Hapymias
3aKpEIUIEHHOM B 3aKOHE INPAaBOBOH HOPMBI, ONPEAEIISIO-
IIel Tpesiebl U MOPSA0K pean3alii COOTBETCTBYIOMIEH
BO3MOXXHOCTH, B TO € BpeMs INPOTUBOPEUYUT Ha3Haye-
HHUIO YKa3aHHOW HOPMBI, €CIIM BCJIEJICTBUE 3TOI'0 Hapy-
IIAIOTCS WM MOTYT OBITh HAapyIICHbl KOHCTUTYLIMOHHBIC
IIpaBa, 3aKOHHBIE MHTEPECH! JPYTHX YYaCTHHKOB YTrOJIOB-
HOTO CYyJONPOM3BOJCTBA, OOLIECTBEHHBIE HHTEPECHI
(HampuMep, CTaBHUTCSA IIOA YIPO3y BO3MOXKHOCTH OCY-
IIECTBJICHUS TI0 JIeNTy CHPABEUIMBOIO CyJAeOHOro pazou-
parenbcTBa). st TOro 4roOBl NMPH3HATH, YTO 3JIOYIIO-
TpebJieHne TpaBoM HMMEET MECTO, HEOOXOANMO yCTaHO-
BUTh HAJIMYME OTHOBPEMEHHO JBYX BBINICIICPEUUCIICH-
HBIX NIpU3HaKOB. [IpyunHeHne Bpena npaBaM 1 3aKOHHBIM
WHTEpecaM NpPYIHX JIMI TIPH OCYIIECTBICHUM IIpaBa B
COOTBETCTBHH C €ro Ha3HAYCHHEM HE JIOJDKHO paccMmart-
puBaThCs Kak 3ioynorpedienne mpasom [2. C. 109-110].
He sBistercst 3moynorpebiaeHneM 1 Takoe OCyIIeCTBICHHE
CyOBEKTHBHOIO IIpaBa B IPOTHBOPEYUH C €r0 Ha3HAUCHH-
€M, B pe3ylbTaTe KOTOPOro BpeA yJYacTHHKaM oOle-
CTBEHHBIX OTHOIICHWH, OOIIECTBY M TOCYNapCTBY HE
npuanHgerca. Kpome Toro, HeoOX0JMMO OTMETUTH, YTO
YYaCTHUKY YTOJIOBHOTO CYJONPOW3BOJCTBA, HE SIBIISIO-
IIEMYCsI JIOJDKHOCTHBIM JIMIIOM, MOXET OBITh «IIOCTaBIIe-
HO B BUHY» TOJIBKO TAaKO€ MOBEIECHUE, KOTOPOE MPUBOINUT



WIN MOXET TPHUBECTH K HApYIICHHUIO BbINICTICPEUUCIICH-
HBIX IIPaB B YCIIOBHSX, KOTA SIBHO CYIIECTBOBAJI BApHAHT
TIOBE/ICHHS, HE TIPUBOSIINI K TaKUM ITOCIEICTBUSM, T.€.
TIOBE/ICHHE YJaCTHHUKA JIOJDKHO OBITH OYEBHIHO HEJ00po-
coBectHbeM [9. C. 71].

Kak mokasana u3yueHHasi NpakTHKa, Yalle BCEro IoJ-
Bepraercs OIEHKE CyJOM Ha IpeJMET HAJIMYUs 3JI0YIIO-
TpeOJIeHNsI TIPaBOM ITOBEACHHE YYaCTHHKOB YTOJIOBHOTO
CyJOIpON3BOJICTBA (OOBHHSEMBIX M MX 3aLIUTHUKOB) IPH
O3HAaKOMJICHHH C MaTepHajlaMH YrojloBHOro aena. Ilpu-
4eM cJleqyeT OTMETUThb, YTO MOJOXKeHHs 4. 3 cr. 217
VIIK P®, nmo3Bosnsiomeil B cyJeOHOM MOpS/IKE OrpaHH-
YMBATh CPOK JJIsI O3HAKOMJICHUS C MaTEpHAIaMH YT OJIOB-
HOT'O JieJla B CiIydae SIBHOTO 3aTATMBaHMS BPEMEHH O3HA-
KOMJICHUSI C 3THMH MaTepuajlaMH, MPEICTaBISIIOT CO00M
JIOCTaTOYHO 3P PEKTUBHYIO IIPOLECCYabHYIO (hopMy JUIs
JIeSITEIFHOCTH 1O TPEAYNPEXICHUIO U IPECEUCHUIO YKa-
3aHHBIX JEHCTBHH. DTa BO3MOXKHOCTH Ha IPAKTHKE JO-
TIOJTHSIETCSl YCTAaHOBJICHHUEM COTIIACOBAHHOTO CO CIIEOBa-
TeNeM rpaduka O3HAKOMIICHHS C MaTepHallaMH Jena, He-
OCHOBATEJIbHOE HapyLIEHWE KOTOPOro OOBHHSEMBIM H
3aIIUTHAKOM M MOXET CIYXWTh JIOKa3aTeICTBOM HX
YKJIOHEHHSI OT O3HAKOMJICHHSI ¢ MaTepuajamu jena. B
pe3ynbTare 3aTAruBaHUE O3HAKOMIICHHSI C MaTepuallaMu
Jienia B «4HCTOi» (hopMe (ITyTeM MEIUIEHHOTO MPOYTEHHS
U T.IL), KaK CIeIyeT M3 MaTepHaloB M3YYEHHBIX HaMH
YTOJIOBHBIX JIEJ, Ha NPAKTHKE BCTPEYAETCS JIMIIb H3pe.-
ka. Yame 3moynoTpebnenne npaBoM Ha O3HAaKOMJICHHE C
MaTepHanaMH YroJOBHOTO JieJla, OCYIIECTBIISIEMOE B Iie-
JAX 3aTATMBAHUS TpOIecca, Pean3yeTcs B HACTOSIIEe
BpeMsI ITyTeM «MaHUMYJISIAN) CO CTOPOHBI OOBHHIEMOTO
CBOMM IIPaBOM Ha IIOMOIIb CO CTOPOHBI 3aIIUTHHKA MO
coriamenuio. Hanpumep, 1o yrojioBHOMY JienTy 110 0OBH-
HeHMIO M. (MartepHajbl YroJOBHOTO JENa COCTaBJISUIN
33 ToMa) O3HAKOMJICHME C MaTepHalIaMH YrOJOBHOTO
nmena Obpio Havato 17.12.2015 r. Pemenuem cyma ObIT
OIpaHWYEH CpPOK TaKOro O3HaKOMJEHHs 10 16 uacoB
30 munyT 15.04.2016 r. 3a OBa OHS 1O OKOHYAHUS YyCTa-
HOBJIGHHOTO CY/IOM CpOKa Ha O3HAKOMJICHHE C MaTepHha-
mamu gena (13.04.2016 r.) oOBHHSEMBIH OTKa3aycsi OT
YCIYT paHee 3allMIIaBIINX ero agsokatoB K. u A. n 00-
paTwics ¢ XOAaTaliCTBOM O Ha3HAYEHHU €My 3allUTHHKA,
KOTOpoe OBUIO YIOBJICTBOPEHO; €My ObUI Ha3HAauyeH 3a-
mmTHUK — azaBokar @. [locraHoBnenwmeM cyma oOT
03.05.2016 1. OBIT ycTaHOBJIEH CPOK O3HAKOMJICHUS 3a-
muTHHKa . ¢ MaTepuanaMu Jena M BELICCTBEHHBIMHU
noka3areabeTBaMu 1o 18 wacoB 06.05.2016 r. Oqnako M.
BHOBB 3aKJIIOUMI corjamenue ¢ agsokatom K. (ot ycmyr
KOTOpOH OH paHee oTkazaiucs) u noxai 05.05.2016 r. xo-
JIaTalCTBO O JIOITYyCKE €€ B KauecTBE 3allUTHUKA U PEI0-
CTaBJICHUM €M BO3MOMKHOCTH O3HAaKOMHUTHCS CO BCEMH
MaTepHuanaMH yroyoBHoro jeina (apxuB KoHcTuTyrmoH-
Horo Cyna P®, Onpenenenne Ne 1398-O ot 27.06.2017).
C 10CcTaTOYHOM CTENEHbI0 YBEPEHHOCTH B IAHHOM CIIydae
MOXHO TOBOPHUTH O TOM, YTO ACHCTBHS OOBHHIEMOTO
(bakTH4YecKH OBUIM HarpaBJIeHbl HE Ha OOEcIleYeHHE ero
IpaBa Ha KBAJIM(UIMPOBAHHYIO IOPUINYECKYIO TOMOIIB,
a Ha 3aTATMBaHME MPOLEAYpPHl O3HAKOMIICHHSI C MaTepua-
JJaMH YTOJIOBHOT'O JIeJa CBEPX YCTAHOBJIIEHHOTO CYJOM
cpoka. IlogoOHBIE cHTyalu B HACTOSIEE BpeMs 3aKo-
HOM HE YpEryJaupOBaHbl W PEIIAroTCsl M0 YCMOTPEHHUIO
cyna.

Mexny TeM HeoOXOAMMO OTMETHTh, YTO HE CII0CO0-
CTBYeT 00€CHEeUYEeHHIO IIPpaBa Ha 3alUTy MPHUHATHE CYI0M
pemieHust 00 OrpaHNYEHHH CPOKAa O3HAKOMJICHHSI C Mate-
pHajIaMu yroJoBHOTO jiena 0e3 yueTa peaJbHOH BO3ZMOXK-
HOCTH OOBHHSEMOTO / €ro 3allUTHHKA pPealn30BaTh yKa-
3aHHOE IIPAaBO B YKa3aHHBII CPOK.

B nenom BO3MOXKHOCTB, IPENOCTAaBIICHHAd 4. 3 CT. 217
VIIK PO, xak npaBuiio, UCHOIB3YETCS CYOM JOCTATOYHO
OIITHUMAJIBHO, C y4eTOM OanaHca pa3IMYHBIX WHTEPECOB,
TOrJa, KOT/Ia peub HIET 00 03HAKOMJICHHH ¢ MaTepHajIaMH
YTOJIOBHOI'O JieNla, 10 KOTOPOMY OKOHUYEHO paccienoBa-
Hue. TeM He MeHee OTCYTCTBUE B 3aKOHE WM pa3bsCHE-
Husx Bepxosnoro Cyna P® kputepueB, KOTOpble MOIJIH
OBl HCTIONB30BATHCS CYIOM IIPU ONpEeTICHUH PasyMHOIo
CpoKa JUIS O3HAKOMJIEHHS C MaTepHaJlaMH YrOJIOBHOI'O
Jiena, CO3/1aeT CUTYalUio [IPAaBOBOM HEONPEAECIEHHOCTH, a
B HEKOTOPBIX CIIydasX — M HPEIIOCHIIKH JJIsl YCTaHOBIIE-
HUS SIBHO 3aBBINICHHBIX TPEOOBaHMII MO OTHOIICHHWIO K
OOBHHSIEMOMY W €rO 3alUTHHKY, IMPEIOCTaBJICHHUS WM
CpOKa, SIBHO HEIOCTATOYHOIO JUIsl MOJTHOLIEHHOIO O3Ha-
KOMJICHUSI C MaTepHaJlaMH JieJla. JTa CHUTyauusl KpaiiHe
obocTpsieTcs B cirydae, eciii He0OXOANMOCTh O3HAKOMIIEe-
HUS 3aIIUTHUKA C MaTepuajlaMy yroJIOBHOTO JIeIa BO3HU-
KaeT yxe B cyneOHOM pa3OuparenbcTBe (Hampumep, B
CBSI3W C TIPOM3OIIE/IICH 3aMEHOH 3amWTHHKa). B aTmx
CiTyqasx, Kak IoKasaja IPaKTHKa, BHOBb BCTYIHMBIIEMY B
JIEJIO 3alIUTHUKY Y9acTO MPENOCTaBIISIETCSl IBHO HEAOCTa-
TOYHBIA CPOK /ISl O3HAKOMIICHUS C MaTepHaiaMH YTrOJIOB-
HOTO JieNia, 4TO JIeNlaeT ydacTHe JAHHOTO 3allUTHHKA B
nporecce (OpMaNbHBIM, NMPUBOANUT K HApYIICHUIO IpaBa
OOBHMHSIEMOTO 3aIIUINATECS OT NPEIbSBIECHHOIO €My 00-
BHUHEHHS, IMETh JJOCTaTOYHOE BPEMsI M BO3MOXHOCTH JUISI
MIOATOTOBKM COOCTBEHHOW 3amuThl. Tak, HaIIpUMep, «IKC-
TpeMaJIbHbIE» YCIIOBHSI OBUIM YCTaHOBJICHBI CYIOM JIJIS
3aIIMTHUKOB, BCTYITUBIIUX B YTOJOBHOE JI€JIO 110 OOBHHE-
muto [1., K., T'., K. u I'., 0OBHHAEMBIX B SKOHOMHUYIECKHX
mpecTyieHusax. Jlemo paccMaTpuBaoch C  aBrycTa
2012 1. 04.06.2015 r. obuHsiemast [I. 3asBmia 00 OTKa3ze
oT 3ammTHHAKA JI., TIOCKONBKY MOCIIEAHSSI, KaK BBISICHH-
JIOCh B CyAeOHOM pa3OMpaTenbCcTBE, paHee, B XOIE pac-
CJICIOBAHMS, OKa3blBAIAa IOPUAWYECKYIO ITOMOIIL JBYM
CBUJICTEIIIM OOBHHEHHS B Xoj¢ uxX mompoca. Cym mpemo-
craBun JI. 5 pgHell Ui mOMCKa JpYroro ajBoKara.
10.06.2015 r. B meno (0ObeM MaTepuasioB KOTOPOTO Ha
3TOT MOMEHT COCTaBJIsUT 245 TOMOB) BCTYNHJIM B Ka4eCTBE
samuTHUKOB JI. agBokatel C. u I'., 3asBuBIIME XOmaTaii-
CTBO O IpefocTaBieHuy uM BpeMenu a0 10.08.2015 r. ms
O3HAaKOMJICHHsSI C MaTepHallaM{d YroJOBHOro pena (T.e.
2 mecsana Ui u3ydeHus: 245 tomoB). OmHAaKo cyaps HE
00BSBIII NEPEPBIB VIS 03HAKOMIICHHS aJBOKATOB C Mare-
pHaIaM¥ YroJOBHOTO JIeNa, a IPOAOIDKII cyfaeOHoe 3ace-
JIaHUE C YJacTHEM HOBBIX a/IBOKATOB, TpeOys OT HHUX He-
MEUIEHHO, 0e3 O3HAaKOMJIEHHS C JEJIOM, BBICKA3bIBAThCS
TI0 TIOBOAY 3asBISEMBIX YJaCTHHKAMH XOIATAHCTB, MpH-
obmaeMbIx K aeny marepuanoB. Cyabs paspemmi BCTy-
MIUBILIKM B JIEJIO 3aIlUTHUKAM /. 3HAKOMHTBCS C MaTepHa-
JlaMH{ JIeNa JIMIIb B IIepephIBax MEXIy CyneOHBIMU 3ace-
JAHUAMU, TIPEAOCTaBUB UM BpeMsl cHadana a0 17.06.2015
r., 3aTeM — 10 26.06.2015 r. A B cyneOHOM 3acemaHun
26.06.2015 r. orpaHMYMI UM CPOK JUIsl O3HAKOMIJICHHS C
MaTepuagaMHM  YroloBHOro Jnena 1o 13 gacos
07.07.2015 r., yrBep:kaas, 4To 3TO «Pa3yMHBII CPOK UIs
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O03HAKOMJICHHUSI JTAHHBIX aJBOKATOB C MaTepUajlaMH yro-
JIOBHOTO J€Jla» W 4YTO YKAa3aHHBIE aJIBOKAThl, «3JI0YIIO-
TpeOJSIOT CBOMMH IIpaBaMM, HEJOOPOCOBECTHO, SIBHO
[pEIHAMEPEHHO W YMBIILIEHHO 3aTSATMBAIOT PAacCMOTpe-
HHE yroJIOBHOTO Jieia cyaom». Mexay teM 3a 10 pabounx
nued, ¢ 10.06.2015 no 26.06.2015 r. agpokatsl C. u I', kak
9TO CleAyeT W3 MaTepHajoB Jena, O3HAKOMWINCh C
22 ToMaMH YroJOBHOIO Jiejia MOJHOCTBIO U ¢ 2 TOMaMH —
gacTUIHO (apxuB JKene3HOAOpOKHOr0 pailOHHOTO Cy/a T.
HoBocubupcka, yronosrnoe aeno Ne 1-2/2016). Ipencras-
JIIETCSI, YTO BBIBOJ CY/a OTHOCHUTEILHO HAJIUYUS 3JI0YIO-
TpeOJICHHUs TIpaBaMH CO CTOPOHBI aJJBOKATOB HE COOTBET-
CTBOBaJ OOCTOSTEIBCTBAM, a TIPIMEHCHHAS MM Mepa pea-
THpOBaHUS (OTpaHUYCHHUE CPOKa IS O3HAKOMIICHUS C
MaTepHaJaMH YrOIOBHOTO [eNa), XOTS (opMalbHO U
HAXONWJIACh B Tpeaesiax MMOJTHOMOYHMU Cyna, ObUIa SIBHO
HENpPONOPLMOHAIBHOM, MPUBENa K HEBOBMOXXHOCTH a]IBO-
KaTOB JOOPOCOBECTHO OCYIIECTBIIATH NPUHATYIO Ha ceds
3amuty noacyaumoit JI. Takum oOpa3oMm, B TaHHOM CIy-
yac (paKTUYCCKH UMEHHO CyJ (a2 HEe YYaCTHHUKH CO CTOPO-
HBI 3aIIWUTH) 3JI0YIOTPEOMI CBOMMHU JUCKPCIIMOHHBIMU
MTOJTHOMOYHSIMHU, HEOOOCHOBAHHO OTPAaHUYUB IPABO OOBU-
HSIEMOI Ha 3alIUTY.

OCHOBHOM NPUYMHOM YKa3aHHOM NPOOIEMBI, Kak
MPEICTABISIETCS, SIBISETCS OTCYTCTBUE B 3aKOHE WU
pasbsacHeHusx BepxosHoro Cyna P® xpurepues, koTo-
pble MOTYT HUCIIOJIb30BaThCA JISl ONPEACIICHUS pa3zyM-
HOCTHU CpPOKa O3HAKOMJIEHHUS C MaTepHajlaMH YTOJIOBHO-
ro jena.

Hpyras mpobiema cBsi3aHa C ITOCIEACTBUSAME IIPUHS-
THSA CYyJOM DELIEHUs, KOHCTATUPYIOIIEr0 HAJIUYUE B MO-
BEJICHUU OOBHHSEMOIO W / WIH €r0 3aIlIUTHHUKA 3JI0YIIO-
TpeOJICHUsT TPaBOM Ha O3HAKOMIJICHHE C MaTepHaaMu
YTOJIOBHOT'O [i€Jla B Cllydae, €ClIU IO eIy MMEeeTcs He-
CKOJIEKO OOBHHSIEMBIX (B OTHOIICHUH KOTOPBIX MPHHSTHI
WA HE TIPUHSTHI PEIICHUsS 00 OrpaHWICHUU IS HUX CPO-
Ka O3HAKOMJICHHS C MaTephajaMH YroJIOBHOTO JIeNa).
JlaHHOE 00CTOSTENHCTBO, KaK MPABHUIIO, HE YUHUTHIBACTCS
CYZIOM IIPU NPUHATUHU PELIECHUS, a MEXAY TEM OHO MOXKET
KpaliHe 3aTpyIHUTb WU JaXKe CAETaTh HEBO3MOXKHOM ISt
OOBHHIEMOro / €ro 3alUTHUKA peaTH3aldio TpaBa Ha
03HAKOMJIEHHE CO BCEMH MaTepHajlaMd YroJOBHOI'O Jefa
B YKa3aHHBIN cyzioM cpok. Tak, Hanpumep, 0 OTHOMY U3
YIOJIOBHBIX i€, MO KOTOPOMY Ha MOMEHT HaIlMCaHUs
CTaThU HE OKOHYEHO O3HAKOMJICHHE BCEX YYAaCTHUKOB C
MaTepHataMH YroJoBHOTO jena (1o ey uMerorcst 7 00-
BHHSIEMBIX, OOJBITOE KOJIHIESCTBO IMMOTCPIICBIINX, MATEPH-
albl Jiena cocraBisiroT 6oiee 230 TOMOB, UMeETCS 0OJIb-
10¢ KOJIMYECTBO BEIIECTBEHHBIX JIOKA3aTEIECTB), CYIOM
[0 XONATAMCTBY CIENOBaTENs OBLI OrPaHUYCH CPOK IS
O03HAKOMJICHHSI C MaTepuajaMd YrojOBHOIO Jena s
OITHOT'O W3 OOBHHSEMBIX. B OTHOIIEHWH APYrux OOBUHS-
€MBbIX aHaJIOTUYHbIE pEeleHUs] He MNpUHUManuch. [lpu
03HAaKOMJICHMH OOBHHSEMOT0, OTPaHHMYCHHOI'O CYJOM BO
BPEMEHH, C OCTaBILIMMHUCS MaTepUajaMH Jiela BO3HHKIIA
mpo0JeMa — 3anpPOIICHHBIC UM JIJIS U3YYICHUS MaTepPUAIIBI
Jiena He MpeAOCTaBIUIMCh EMY CIIE0BATENEM B TEUCHUE
YCTaHOBJIEHHOTO CYAOM CpOKa, IOCKOJIBKY, B COOTBET-
CTBUH C paHEe YCTAHOBIICHHBEIM TIpa)UKOM, B COOTBET-
CTBYIOIIMI NEpHOA BPEMEHU C OTUMHU MaTepUalIaMU
JIOJDKHBI OBUTH 3HAKOMUTBCS JPYTUE YIACTHHUKH TIPOIIEC-
ca. O4eBHUIHO, YTO B TAHHOH CUTyaruu (popMajbHO Bep-
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HOE pEIICHHE Cyaa MPUBEIO (MOIIIO PUBECTH) K pPeajb-
HOMY HapYIICHUIO TpaBa OOBHHSAEMOTO HA 3aIUTYy TOJIhb-
KO TIOTOMY, 9TO TPHU MPUHSATHH 3TOTO PEIICHUS CYIOM HE
ObUTa yYTCHA peajbHas CUTYaIlus 10 JAeny (Haaudue He-
CKOJIEKAX OOBUHICMEBIX, MMOTEPIICBIINX, YCTAaHOBICHHBIN
rpaduKk WX O3HAKOMIICHHS C MaTepHallaMU yrOJIOBHOTO
JleNia, HAIMIUe XOMaTalCTB cieoBaTels 00 OrpaHUICHUN
CpOKa Ha O3HAKOMIICHHE C JICIIOM JUIs IPYTUX OOBUHIC-
MbIX). Cyl Tpu TPUHATHH DPEIICHHS 00 OrpaHWYCHHUU
CpOKa Ha O3HAKOMJICHHE C MaTepHalaMH Jeja JOJIDKSH
MIPUHUMATH BO BHUIMAaHUE U JAPYTUE PEICBAHTHEIC 00CTOS-
TenbeTBa. Tak, HampuMep, 1Mo y)Ke YIOMSHYTOMY ACTy W3
apxuBa JKene3HomopoXXHOTo paiioHHOTO cyna r. HoBocu-
oupcka (yromoBHoe nmeno Ne 1-2/2016) omwH U3 moxucy-
muMbix (I.) B Xome paccMOTpeHHs CyJOM YTrOJIOBHOTO
Jlelia IepeHeC UHCYIBT, MTOCTIEACTBUEM YEero CTallo TO, 9YTO
OH TIOYTH MOJTHOCTBIO TIOTEPSUT 3peHHUE (YTPAaTHB BO3MOXK-
HOCTh K YTEHHIO) U CHJIBHO YXYAIIHICS CIyX. MexIy TeM
I'. Obu1 pemicHMEM cyna 3aKIIOYCH IMOA CTpaxy. Emy
(popmanpHO) OBLIA TIPEAOCTABICHA CYJOM BO3MOXKHOCTH
JUTSL O3HAKOMIICHHS C MAaTepUallaMH YTOJIOBHOTO JIena,
MPUOOIIICHHBIMA B CYICOHBIX 3aCENAaHUSIX, B KOTOPBIX OH
OTCYTCTBOBaJl B TEPHON CBoci Oome3Hu. J[aHHas BO3-
MOXKHOCTh PEalTM30BBIBAIACH ITyTEM IPOUYTCHUS €My yKa-
3aHHBIX MAaTCPHAIIOB COTPYTHUKAMH CyAa B IEpephIBax
MEXIy CyneOHBIMH 3aceaHusMHu. B pesymprare 03Ha-
KOMJICHUS, TIPOM3BOJUMOr0 TaKUM CIiocoboMm, 0e3 ycra-
HOBJICHHS CYJIOM IIepephiBa B CYICOHBIX 3aceIaHUsIX IO
neny, I'. He 03HAKOMMUJICS TIOTHOIIEHHO C STUMH MaTepua-
JIaMU, HE TTOTYYHJI BO3MOXKHOCTH HCITONB30BAaTh UX B CBO-
e 3amuTe. He BBI3BIBaCT COMHEHUS, HA HAII B3I, YTO
JUYHAS CHUTyalus KOHKPETHOIO YYacTHHKA IIpoIiecca
JIOJDKHA YYUTHIBATHCS CYJOM B CIIy4ae MPHHSATHS pellie-
HUS 00 OrpaHUYCHUU €My CpPOKa Ha O3HAKOMJICHHUE C JIc-
JioM. OHaKo AEUCTBYIOIIMI 3aKOH HE COAEPHKUT KaKOTO-
00 yKa3aHUs Ha HEOOXOMUMOCTh yUeTa JIMYHON CUTYya-
UM YYaCTHUKA, KOHKPETHOH CHUTyalluu IO Jeny Mpu
YCTaHOBJICHUH CPOKOB U MOPSIKA 03HAKOMJICHUS C Mate-
pUanamMu 1ena OrpaHMYMBAEMOr0 YYaCTHHKA, YTO IPE-
CTaBJIICTCS HaM HEBEPHBIM U CO3JAFOIIUAM IPEATOCHUTKA
Ut (DaKTUYECKOr0 OTPaHUYCHUS IIPaB YYACTHUKOB YTO-
JIOBHOTO CYJTOIIPONU3BOJICTBA.

He mpemycMoTpeHBI B 3aKOHE M TIOCIEACTBHS HCTEYC-
HUS YCTAHOBJICHHOTO CYJOM CpPOKa Ha O3HAKOMIICHHEC C
MaTepualaMd OKOHYCHHOTO CJICJICTBHEM YrOJIOBHOTO
JleNa Uit KOHKPETHOT0 OOBHHSAEMOro / €ro 3allUTHUKA Ha
cirydai, ecIu K STOMY MOMEHTY WHBIC YYaCTHHUKU CYJ0-
MIPOM3BOJICTBA (HE OrpaHUYCHHBIC B CPOKE) emie He 3a-
KOHYAT 03HAKOMJICHUE C MaTepUalaM{ YTOJIOBHOTO JIeya.
dopManTbHO CIEIOBATEIh UMEET BCE OCHOBAHUS IS TOTO,
9TOOBI HE J]aTh YUYACTHUKY, B TIOBEJACHUHN KOTOPOT'O CYIOM
OBUTO KOHCTATUPOBAHO HAIMYHE 3JIOYIIOTpEOICHHUE Mpa-
BOM Ha O3HAKOMJICHHE C MaTepHallaM{ YTOJIOBHOTO JieTa,
BO3MOXKHOCTh 3HAKOMHTBCS C JICJIOM 32 TPE/ICIaMU OTBE-
JICHHOTO €My CyAoM cpoka. OJHaKo B cllydae, eclid K
MOMEHTY OKOHYAHWS STOTO CPOKa O3HAKOMJICHHUE JAPYTHX
YYaCTHUKOB C MaTepHaJaMH JIea IPOJODKACTCS, TaKOH
3amper Ha 03HAKOMJICHUE C MaTepHallaMU JIeNa JIUIIASTCS
CBOETO CMBICIIA, HANPABICHHOCTH Ha YCKOPEHHE CPOKa
CYIIOTIPOM3BOJICTBA, CTAHOBUTCS MEpPOW, MMCIOMICH WC-
KITIOUHUTENIFHO KapaTelmbHBIN Xxapaktep. [ymaercs, dro
Cyll, TpUHUMAsl pEIIeHHEe 00 OrpaHWYCHUH CpPOKa Ha



O3HAKOMJIEHUE C JEIOM Ul OJHOIO U3 y4aCTHHKOB YIo-
JIOBHOTO CYIOIPOU3BOACTBA, B CIIy4ae HAIUYUS IO JEIy
JIPYTUX OOBHMHSEMBIX, HE 3aKOHYMBIINX O3HAKOMJICHHUE C
MaTepHaiaMH yroJOBHOTO JeJa, W HE OIpaHWYEHHBIX B
TakOH BO3MOXXHOCTH CYAOM, JOJDKEH YYWTHIBATH (M
HIMETh INPEIYCMOTPEHHYIO 3aKOHOM BO3MOXKHOCTb Y4H-
THIBAaTh) IAHHOE OOCTOSITENBCTBO M YCTAHABJINBATD «ILIa-
Balollee» OrpaHWYEHUE JUIl M3YYEHHS MATEpPHAJIOB JIeNa
(1o ompeneneHHON NaTHl, HO HE MEHEe, YeM JI0 OKOHYa-
HUSI O3HAKOMJICHHUS C MaTepHajlaMu JAeNa JpYyruMH ydacT-
HHUKAMN).

Bropoii mo pacmpOoCTpaHEHHOCTH CHUTyalMed, pac-
CMaTpuBaeMOM CyJIOM Ha IIpeIMeT MPaBOMEPHOCTH, SB-
JISIeTCSl HEOTHOKPATHOE 3asIBJICHNE XONATalCTB (OTBOMOB,
3asBJICHUI) ydacTHHKaMH mporecca. C OIHOH CTOpPOHHBI,
HEO/IHOKPAaTHOE 3asBJIECHHE OIHHUX W TEX XK€ XOIaTaicTB
BEJIET K 3aTATUBAHUIO CPOKOB PACCMOTPEHMS U pa3pelle-
HUS YTOJIOBHOTO JieNla, KaK CIEACTBUE, K BO3MOXKHOMY
HapylIEHUIO OOIIECTBEHHBIX HHTEPECOB, HHTEPECOB
MHBIX YYaCTHHKOB YrOJOBHOrO cynonpousBoiacTtea. C
JIPYTOi CTOPOHBI, YUACTHUKU YTOJIOBHOTO CYAOIPOHU3BOJ-
CTBa MMEIOT IIPaBO 3asBJSITH XOAATalWiCTBAa C IIENBIO 3a-
IIATHl CBOMX TIPaB M 3aKOHHBIX WHTEPECOB WM 3aIUTHI
IpaB ¥ 3aKOHHBIX HMHTEpecoB HMHBIX Juil. Kpome Toro,
ct. 120 VIIK P® npemycMaTpuBaeT, 4TO XOJATalCTBO
MOXeET OBITh 3asiBJIICHO B JIOOOH MOMEHT IPOM3BOJCTBA
[0 YTOJIOBHOMY JI€y M OTKJIOHEHHE XOAATalCTBa HE JIH-
IIaeT 3asBUTEINS IpaBa BHOBb 3asBUTh XoxaTaicTBo. Kak
CJIC/ICTBHE, CaMO 110 ceOe OOoMbIIoe KOMUYECTBO 3asiB-
JeHHBIX (IIyCTh M HEYJOBJIETBOPEHHBIX CYAOM) XOJa-
TalicTB, OTBOAOB HE CBUJETEIHCTBYET O 3JIOYNOTpedie-
HUM YYacTHHKOB YTOJOBHOIO Ipouecca mpasoM. Paspe-
LIEHUE BOIIPOCA O TOM, UMEET JIU MECTO B CUTYal[UH MHO-
TOKPAaTHOT'O 3asiBJICHUSI OHOTO M TOro e (WJIM aHayo-
THYHOTO) XOJaTalicTBa / OTBOAA 3JIOYNOTpEOIeHUE CyOh-
eKTUBHBIM NIPaBOM WJIN K€ 3TO JCHCTBUS, COBEpIIAEMbIE
B TONBITKE PEATHHO 3AIIUTUTH CBOE HAPYIICHHOE HWIIN
IIOCTaBJIIEHHOE IO/ YIpO3y HAapyIIEHUs IIPaBO, SBISETCS
JIOCTaTOYHO CJIOKHBIM Ul TpaBonpuMeHuTesns. Hampu-
Mep, To yroinoBHOoMY neny mo oosuraenuro J., K., I, XK. u
I'., paccmorpenHoMy JKene3HOZOPOXKHBIM —pPaliOHHBIM
cynom T. HoBocuOupcka, pasinnyHBIMH yYaCTHUKAMH,
JICWCTBYIOIIMMH Ha CTOPOHE 3aIIUTHI, B XOJE CyIeOHOro
pasbuparenscTBa MHOrOKpaTHO (10 pa3) 3asBisuIcs 0TBOX
IIpe/icelaTeNbCTBYIomeMy cyabe (apxuB JKenmesHomo-
poXxHOrO paiioHHOro cyna r. HoBocmuOupcka, yromoBHoe
neno Ne 1-2/2016). dopMaabHO 31€Ch MOKHO YCMOTPETh
MIPU3HAKK 3JI0YIOTPEeOJICHHS IPaBOM Ha 3asIBJICHHE OTBO-
Jla CO CTOPOHBI YYaCTHUKOB, AECHCTBYIOIUX HAa CTOPOHE
3anmTel. OpHako oOpamieHHe K KOHKPETHBIM 00CTOs-
TEJILCTBAM JIeNa J]ajlo HaM OCHOBAHUE JUISl BHIBO/IA O TOM,
YTO JaHHBIE OTBOJIBI HE HOCHJIM ITOBTOPSIONIETOCS XapaK-
Tepa, OHU KaKAbIH pa3 BBI3BIBAINCH PA3IMYHBIMU MPUYH-
HaMH, MOTHBHPOBAJIMCH HOBBIMHU TPOSIBIICHHUSIMH, CBHJIC-
TENBCTBYIONMMH O HEOOBEKTHBHOCTH, NPEIB3SITOCTH
CyIbH, HOBBIMH OOCTOSTEILCTBAMH, BBI3BIBAIOIIMHU CO-
MHEHHE B ero OecrpructpacTHOCTH. Kpome Toro, y cTopo-
HBI 3aIINUTH OTCYTCTBOBAJIA MHBIE BO3MOXHOCTH JUIS pea-
TMPOBAaHUS B CUTYallMH HAapYIIECHHS Cy/Ibei 3aKOHa B Cy-
neOHOM pasbuparenscTBe. Takum 00pa3oM, OCO3HaHHE
TOr0, 4TO B YIOBJICTBOPEHHM XOJAATaWCTBA YYaCTHHKY
Oyzer oTKa3aHo, eIlle He 03HAYaeT, YTO HOBOE MCIONIB30-

BaHME MM TOT'0 YK€ CaMOoro CIIoco0a 3aIIuThl CBOETO IIpaBa
MIPE/ICTaBIsIET COOOM 3JI0yNOTpedieHne CyOhEeKTHBHBIM
TIPaBOM.

B To0 e Bpemst xonaraiicTBa MOTYT 3asBIISITECSI HE C
LETIBIO 3aIIMTHI NIPaB U 3aKOHHBIX WHTEPECOB, & C MHOH
nenso. Hammpumep, 1o 0AHOMY M3 U3Yy4EHHBIX €N IOCHE
OKOHYAHHUS CJIECTBEHHBIX JCHCTBUI IO YrOJIOBHOMY
JIeTTy PYKOBOJHTEIb CIEACTBEHHOIO OpraHa yBeIOMMI 00
9TOM OOBHHSEMOT0 M. U €ro 3alUTHUKOB — aJJBOKaTOB A.
n K., npenocraBuB UM Marepuaisl YTOJIOBHOTO Jeja s
O3HAaKOMJICHHS. B CBsI3M C SBHBIM 3aTATMBaHHWEM O3Ha-
KOMJICHUSI ¢ MaTepHajaMy Jiejla PeIeHHEM CyJa UM ObLI
YCTaHOBJICH CPOK Takoro ozHaxomuieHus. Ilo ncreuennn
OIIPEZICTIEHHOTO BPEMEHM OOBHHSAEMBIH OTKa3ajics OT
YCIyr 3allUTHUKOB M OOpaTWiIcs C XOIAaTalCTBOM O
Ha3HAYCHUH €My 3allUTHUKA. EMy ObUT Ha3HAUEeH 3aIIuT-
HUK — aaBoKaT @., KOTOPOMY BIIOCJIE/ICTBHU IIOCTaHOBIIE-
HHUEM cyJa ObIJI yCTAHOBJICH CPOK O3HAKOMJICHHS C MaTe-
puanzaMu zena. 3a CyTKH JI0 UCTEUEHHS YCTaHOBJICHHOTO
CyJZIOM CpOKa JJIsl O3HAKOMJICHHS C MaTepHajIaMy yrojoB-
HOTO Jiesia 00BHHAEMBIH M. 3asBWJI X0JaTaiicTBO 00 OTKa-
3€ OT ycayr 3amuTHuKa @., B yIOBIETBOPEHUN KOTOPOrO
eMy ObUIO OTKa3aHO. 3aKIIOYMB HOBOE COIVIAIICHHWE C
angBokaroM K., oT koTopoil paHee orkazaicsi, 0OBHHse-
MbIi M. mopan XomaTailicTBO O JONYCKE €€ B KauecTBE
3alIUTHAKA W TPEJOCTABICHUH € BO3MOXXHOCTH 3HAKO-
MUTBCS] C MaTEpHAIaMH YTOJIOBHOTO JleJia, KOTOpoe ObIIO0
YAOBJIETBOPEHO. B CBA3M ¢ MCTEUEHUEM YCTAHOBICHHOIO
CyIeOHBIM pEIICHHEM CpPOKa pPYKOBOIWTENb CIEACTBEH-
HOT'O OpraHa BBIHEC ITOCTaHOBJICHHE 00 OKOHYaHHWU IpO-
M3BOJICTBA O3HAKOMIICHHMS 3amuTHHKA K. ¢ MaTtepuanamu
yrojoBHOro jaena. B ykaszaHHOM cirydae oTKa3 OOBHHseE-
MOTO OT 3aIIUTHUKOB M 3asBICHHE MM XOAATalcTB 00
O3HAaKOMJICHHHM C MaTepHaJlaMH YrOJIOBHOTO Jejla ode-
BHIHO OBUIM NPOJWKTOBAHBI IENIBI0 HE OOecTedeHus 3a-
IIATHl €r0 NpPaB U 3aKOHHBIX WHTEPECOB, a 3aTATMBAHMS
CPOKOB pacClIelOBaHMs, PACCMOTPEHUS M pa3pellCHUs
YrOJIOBHOTO Jlefla W TPOTHBOPEYMWIIN OOIIECTBEHHOMY
HHTEpECY.

[IpexacTaBnsieTcst HEMPOCTHIM JUTS Pa3peIeHus BOIPOC
0 TOM, MOTYT JIM TaKW€ 3JI0yNOTPeOICHUS IPaBOM OBITh
MIPEoJIoNIEHbl (MPEIOTBPALIECHB! MM IIPECCUCHBI) ITyTEM
COBEPIIECHCTBOBAHMS YTrOJIOBHO-IPOLIECCYAIBHOTO 3aKO0-
HOZATENBCTBA, A TAKXKE IyTEM pelIeHns o0 oTKase B pea-
JIM3alyy paBa, HalpuMep, OTKa3a OT PACCMOTPEHHUS I10-
BTOPHBIX kano0 u xomataiicts [10. C. 178]. Pacemorpum
9TOT BONPOC Ha MpHUMEpE 3asBICHHUS OTBOAOB CYHAbE.
CpaBHEHHME TPAKTUKHM 3asBJICHHUS OTBOJOB, HM3YYCHHOMH
Hamu B Poccun u aBTopamu nccienoBanus «B3risin cHu-
3y BBepx» (2011 r.) B Hunepianaax, CBHAETENBCTBYET O
ToM, 4To U1 Hunepnannos, kak u mst Poccun, akTyaib-
Ha mpoOieMa, CBSI3aHHAsl C PeakKifell CHCTEMBI PaBOCY-
sl Ha 3asBJICHUE HEOOOCHOBAHHBIX, B TOM YHCIIE IO-
BTOPHBIX OTBOJOB, OCOOEHHO COIPSDKEHHBIX C 3JI0YIO-
TpebieHneM cTopoHoii cBonM npaBoM. B Hunepnannax, B
CBSI3W C OTHM, OOCYXIAJIUCh CIEIYyIOIINE BO3MOXKHBIC
Mepbl MPOTHBOJCHCTBUS 3JI0YNOTPEOJCHUIO TPaBOM Ha
3asBJICHIE OTBONA: YCTAHOBJICHHE CymeOHOTO cOopa 3a
3asBJICHHE OTBOJA, BBEACHHE OIPAaHWUYCHHI Ha IIPaBO
3asBJICHUs] OTBO/A (HApUMeEp, TOJHKO aJBOKATOM), BBE-
JileHne (PMHAHCOBBIX CAHKIMHA B CIIydae HEHa/IEXKallero
WCIIONIB30BaHMS IIpaBa Ha OTBOA (ceWdac (hPMHAHCOBBIC
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CaHKIMX 32 HEOOOCHOBAaHHBIN OTBOJ MOTYT MPUMEHSITHCS
B Anrnuu, benbrun, Uranuu, Mcnanun u llBeitnapuu,
O®paHruu), 0TKa3 B PACCMOTPCHUU SIBHO HEOOOCHOBAH-
HBIX 0TBONOB. OnmHAKO OONBIIMHCTBO IOPUCTOB COTJIACH-
JUCH C TeM, 4TO Oaphephl W, B YaCTHOCTH, (PMHAHCOBEIC
0apbephl ABISIOTCS HEOOOCHOBAHHBIM HAPYIICHUEM IIpa-
Ba Ha OecnpucTpacTHOE cymeOHoe pa3dupaTenscTBo [11.
P. 33]. Bonee Toro, SKCIEPUMEHTATHHO OBLTO ITOKA3aHO,
YTO YCTaHOBJICHHE INTPAa(HBIX CAHKIMH 32 HEYIOBICTBO-
PEHHBI OTBOJ YMECHBIIAET HE TOJIBKO KOIWYECTBO He-
000CHOBAaHHBIX OTBOJIOB, HO M OOOCHOBAaHHBIX, CHIKAS
TEM caMbIM 3(QQEKTHBHOCT CyAeOHOI 3amuThl. DTH 3-
(eKTHI OKa3auch 0oJiee IKCTPEMAIBHBI I OoJiee BHICO-
kux mrpados [11]. Takum obpazomM, B cuTyaluu, Korzaa
MIEPBOCTCIICHHOE 3HAYCHWE HMEET O0CCIeUCHHE MpaBo-
BOM 3amuThI, Oaphephl HA 3asBICHUE W Pa3pCIICHUE OT-
BOJIa JOJDKHBI OTCYTCTBOBATH [Ibid].

[IpencraBnsercs, 9To TOCYAapCcTBO (10 KpaiHeH Mepe,
B YTOJIOBHOM MPOIIECCE) MODKHO TMPOSBIATH OMpPEHCIICH-
HYIO TEPIIUMOCTh K BO3MOXKHBIM 3JI0YIOTPEOJICHUSM Tpa-
BOM, HE UMCIOIIM CHCTEMHOTO Xapakrepa (U B 0COOCH-
HOCTH K BO3MOXKHBIM 3JIOYTIOTpEOJICHHEM IPaBOM Ha 3a-
SIBIICHUE OTBOJOB, XOJaTaliCTB, ITOIavy kayio0), paccMar-
pUBas UX KaK CBOCTO poja IpOIecCyalbHBIC HU3IIEPKKH,
HEOOXOMUMBIC ISl OOCCIICUCHHUsST MAaKCHUMAaJbHO ITONTHOU
MIPaBOBOW 3aIUTHI, U HE IBITATHCS MPECEYh BO3MOXKHO
3IIOYIIOTPEOUTEINEHOE TIOBEACHUE, €CITH JEHCTBUS JTUIIA,
XOTSI U CO3/IAl0OT TPEISATCTBHUS B OCYIICCTBICHUH MPaBO-
CyIusl, HO 9TH TPEMATCTBUS HE YPE3MEPHBI, OHU OCIOXK-
HSIOT XOJ TpoIllecca WM NEATCIbHOCTh CYIbH, HO HE
OCTaHABJIMBAIOT UX. B ToM cirydae, xoraa 310ymoTpedie-
HHUC MPAaBOM Ha 3asSBJICHUC OTBOJOB, XOJAaTalCTB, MOAATY
Kao0 TaKOBO, YTO B CHIIY €r0 COBEPIICHUS HEBO3MOXKHO
BECTH IIPOIECC, TO K JIHITY, AOMYCKAIOUIEMY TaKoe 3JI0-
YIOTpeOieHNe, MOTYT OBITh NMPUMEHEHBI MEPHI MPUHYXK-
IeHus (HarpuMep, yIaJeHUe YYaCTHHKA U3 3aja CyAa Ha
OTIPENICIICHHBIN CPOK) OO0 WHUIMUPOBAHO MPUMCHCHHE
Mep JUCIHUIDTMHAPHON OTBETCTBEHHOCTH (B OTHOIICHHUU
aJIBOKaTa), BEIHECCHO YaCTHOE OmpereneHue. Mephl ke,
3aKJIFOYAIONINECS B OTKA3€ OT MAIBHEHIIEro paccMoTpe-
HUS XOJATalCTB, OTBOJOB WIIX KaJI00 JIUIIA, MBI [TOJIaraeM
SIBHO UpPE3MEPHBIMH, ONACHBIMH U JIMKBHUIUDYIOITUMHU
CcaMO CYIIECTBO COOTBETCTBYIOIIETO IpaBa YYaCTHHKA
mporiecca.

Tperpst 0OHapyXCHHAsT HAMH Pa3HOBHIHOCTH CHUTYa-
UM, B KOTOPOU CyJ NMPUHUMAJ PEIICHUE O HAIMYHAU B
JCUCTBUSAX OOBHHSIEMOTO / €ro 3allUTHHUKA 3JI0YIOTpeO-
JICHUS TIPaBOM, ObIIa CBSI3aHA C MPUHITHEM CYJIOM peIlie-
HUS 00 yHaJeHWH MOACYIMMOrO W3 3ajla CyJaa WiIH C 00-
palIeHreM cy/ia B OpraHbl AJIBOKATCKOH MaaThl CyOheK-
Ta PO ¢ TpeOOBaHMEM MPHUHATH MEPHI TUCIUILTHHAPHOTO
XapakTepa IO OTHOIICHWIO K agBOKATY, €CIH OHH, IO
MHCHHIO Cy/la, HECMOTpPS Ha €ro 3aMcyaHWs, HEBEPHO
WCIIONB30BajM B MPOIIECCE CBOU IMPOIECCYaAbHBIC IpaBa
(3amaBany «HE TE» BOMPOCHI CBUIETEISM, MPOCWIH CYIT
OOBSICHUTH CBOU PEUICHHUS, U JaKe «OICHUBAIH ITO3HUIIUIO
TOCYIapCTBCHHOTO OOBHHHUTEISD»). Marepuansl U3ydeH-
HBIX HAMH YTOJIOBHEIX JIENT JAIOT OCHOBAHHUE 3asSBUTH, YTO
CyIsl TIPU TPHUHATHH COOTBETCTBYIOIIETO DEIICHUS HE
BCEr/a JIeIaroT 000CHOBAHHEIA BHIBOJ O HAJTMYUH B COOT-
BETCTBYIOIIEM TIOBEICHUU YYAaCTHHKA BCEX IPHU3HAKOB
3II0yIOTpeOIcHs npaBoM. HOTAa yYacTHUK (akThde-
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CKU HAKa3bIBAETCA TOJBKO 32 MOMBITKY PEaIH30BaTh CBOU
IIpolLlecCyaIbHbIE MPaBa B CTPOrOM COOTBETCTBHH C HX
HA3HAYEHUEM, WM 3a SIBHO HE3HAUUTEIbHBIE YITYIIEHHS C
€ro CTOPOHBI, HE COOTBETCTBYIOLIUE MO CTENEHU CBOEH
OITaCHOCTH [UISl TIPaB YYaCTHUKOB WJIM OOIECTBEHHOTO
HHTEpECa YPOBHIO OTPaHUYEHUS MpaB, NPELYCMOTPEHHO-
My B IPUHUMAEMOM PEILCHHN.

Tak, mo yrojoBHOMY aeny no oosuHeHmio M. u I
(apxuB Kpacnosipckoro kpaeBoro cyaa, aeio Ne 2—13/16),
PacCMOTPEHHOMY C Y4acTHEM IIPHUCSKHBIX 3acefaTelie,
M. 6b11 yasieH npeceaTenbCTBYIOMUM U3 3aJ1a Cyla B
MOMEHT Ja4d MM NOKa3aHMUU IO OKOHYAHUS NPEHUHN CTO-
poH. Jlo 3TOro emy AaBaquCh PACHOPSDKEHUs Mpencena-
TENBCTBYIOLIETO OTHOCUTENBHO HEJOIMYCTUMOCTH IMOCTa-
HOBKM II€pe/l CBHUJIECTEINSMH OIPEICICHHBIX BOIPOCOB.
B obocHOBaHMe CBOMX pPAacCHOpSHKEHHH MpencenaTeib-
CTBYIOLIUH 3adBUI: «Eciu BBI NbITa€TeCh MOCTABUTH MOJ
COMHEHHE 10Ka3aTeNIbCTBA, KOTOPBIE MPEICTABICHBI IIPH-
CSDKHBIM  3acefaTelliM, TO 3TO HEJONYCTUMO, TaK Kak
IIPUCSKHBIM  3aCeaTeNsiM NPEACTaBISIOTCA JOKa3aTelb-
CTBa INpoBepeHHbIey. IIpencenarenbCTBYIOMUI HEOMHO-
KpPaTHO OCTAaHABIMBAJ MOACYIUMOro, KOrjaa TOT, OTBEYas
Ha BONIPOCHI, OIMCHIBAJ] KOHKPETHBIE OOCTOSTEIBCTBA,
MOBEJICHUE IPYTUX JIML, PACCKa3bIBaJ O TOM, BO YTO OH
ObUT OZIET B JICHb, B KOTOPBIH, 110 BEpCUN OOBHHEHHS, OH
COBEPILIWI NPECTYIIEHHE, U T.J., HOCKOIbKY, 10 MHEHUIO
CyJia OH T€M CaMbIM CO3/aBaJl y IPUCSHKHBIX «IIPEayOexk-
JICHUE OTHOCUTEIBHO ceOs», co3JaBasl «CBOW IIOJIOXKH-
TeNnbHBI 00pa3». IloctaHoBnenne o0 ynanennn M. u3
3aja cyzna ObUIO MOTHBHPOBAHO, B YacCTHOCTH, TEM, YTO
M. (maBast mOKa3aHHsI B KAUECTBE IOACYIMMOTO) «IOBET
JI0 TIPUCSDKHBIX 3acefaTeliell HEMPOBEPEHHYIO U HE IOJ-
JIeKAIYI0 OrJIAIeHUIO... B MX HPHUCYTCTBHM HH(pOpMa-
IIMIO O CBOEM JIOCTaTKe M 00pas3e *KHM3HH, CBOCH CeMbe U
JIETAX, a TAKXKE O TOM, YTO PAHEE OH B CyJ€ HHKOIJA He
6bu1». Takum 00pa3oM, OOBHHSIEMBIH CyAOM OBUI JIMIICH
BO3MOXKHOCTH JaTh MOKa3aHMsI, IPEJICTABUB OOCTOSTEIb-
CTBa, CBHJETEIBCTBYIOIUE B €T0 MOJIB3Y, a TAKXKE OCHa-
pUBaTh B CyAE€OHOM 3acellaHWU JTOCTOBEPHOCTH ITOKa3a-
HUI CBUAETENS.

ITo yromoBHOMYy neny, Haxopxsmemycs B apxuse XKe-
JIE3HOJIOPOXKHOTO  paifoHHOro cyza r. HoBocnbupcka
(yronoHoe neno Ne 1-2/2016), npeacenaTensCTBYOMMNA
HEO/IHOKpaTHO oOparmaicsi B AIBOKarcKyto nanatry Ho-
BocHOupckol obmactu, B YmpaieHne MuHHCTEpCTBa
toctuin P® o HoBocubupckoit obmacty, k [Ipesunen-
1y denepanpHON manaTel agBokaTtoB Poccun ¢ TpeboBa-
HUSIMH O NPUBJIECYEHUU K AUCLUUILUIMHAPHON OTBETCTBEH-
HOCTH a/IBOKaTOB, MPEICTaBIISABIINX HHTEPECH! MOJCYIH-
MBIX 10 JaHHOMY Jienty. B ToM uucie 3a nepuosa paccMot-
PEHUs TaHHOTO YrOJIOBHOTO JeJia OH BOCEMb pa3 Tpebo-
BaJl NPUBJIEYCHUS K JUCLMIUIMHAPHON OTBETCTBEHHOCTH,
IpeKpaleHus cratyca aasokaroB I'. u C., 3amumaBmmx
obBuHsiemyto J[. B kadecTBe MOTMBOB OH YyKa3bIBal, B
YaCTHOCTH, Ha TO, YTO: «...CyJOM HEOAHOKPATHO IPUHH-
MajKich MEphl BO3AEUCTBHS MO OTHOUIEHUIO K aJBOKaTaM
B CBSI3M C... JIOITYIIEHHEM OOCY)XJICHUS UM JEUCTBUIL Cy-
Ja U JAPYTHX YYaCTHHKOB IIPOLECCA... BBICKA3bIBAHUS
TpeOOBaHMI NPENOCTABICHUS CY/IOM Pa3bsICHEHUS NpH-
YUH OOBSBICHUS 3aMEUYaHUH M IPHHATHIX PEIICHWH, Y4TO
CBUJICTENIBCTBYET O 3JIOCTHOM HENOJYMHEHHH JaHHBIX
3aIIUTHAKOB TPEOOBAHMSAM MPE/ICENATENbCTBYIOIIETON;



«IOMYCTWIN OOCYXIeHHE MHEHHS TOCYAapCTBEHHOTO
OOBMHHUTENS, HacTaWBas Ha BBICKAa3bIBAHWM B JaHHOM
CylneOHOM 3acelaHuM... PEIUIMK»; «JaHHBIC PEIUIMKH U
TIOBTOPHBIE BHICKa3bIBaHUs aaBokatel C. u I'. momyckaror
TIOCJIE M3JIOKEHHSI MHEHHS TOCYIapCTBEHHOTO OOBHHUTE-
J ¥ 1O €ro HoBoAy (KOMMEHTAapHH, OLEHKA)»; «B XOIE
cynebHoro 3acenanus aaBokar C. 3asBIISII XOAATalCTBO O
MIPUHATHH MEp K ITOBTOPHOMY BBI30BY OT/AEIBHBIX CBHIIE-
TeNei CTOpOHBI OOBUHEHHS, HECMOTPSI Ha TO UTO paHee B
JTAHHOM CyJeOHOM 3acellaHny OBIJI0 PacCMOTPEHO XOoJa-
TAliCTBO CTOPOHBI 3aIUTHI 110 BBI3OBY JAHHBIX JIHID;
«...CTOPOHOW 3aIUTHl PSAAa MOACYJUMBIX... B TEUCHHE
JUINTEINBHOTO BPEMEHM Ha CTaJuM JOTOJHEHHUH 3asBiIs-
I0TCS XO/IaTaliCTBa, BJIEKYIIHE OTJIOXKEHHWE Aeja CIIylla-
HHEM... B CBS3M C 4YeM cyneOHOe pa3dmpaTerabcTBO HE
000CHOBaHHO 3aTATUBAETCA...» U T.II. Takum obpazom, o
JTAHHOMY JIeJly HECOTJIacHe CTOPOHBI 3aIIUTHI C ITO3ULIEN
TOCYIapCTBEHHOI'O OOBHHUTEIS, MIPOCKOBI K CYAY pasbsic-
HUTH OCHOBAHUS MPUHATHIX UM PELICHUH, 3asBICHHE XO-
JlaTaliCTB, HAINPaBJIEHHBIX Ha HMCCIIEJOBaHUE OOCTOSTEIb-
CTB Jiefia OBUIM PAcIEHEHBI CYJIOM Kak 3JI0YNoTpeOsieHne
MIPaBOM, JIONYIIEHHOE 3aIUTHUKAMH.

[MoxBoxst WTOr CKa3aHHOMY, CIEIYyeT OTMETUTh, YTO
SIBIISIETCS OYEBUIHBIM — HEBO3MO)KHO ITyTEM 3aKpETUICHHS
B HOPMAaTHBHBIX IPAaBOBBIX AaKTaX YpEryJlHUpoBaTh BCE
BO3MO)KHBIE HIOAHCHI, CKJIa/IbIBAIOIINECS B TIPOLIECCE BO3-
HUKHOBEHUSI W PAa3BUTHS YrOJOBHO-IIPOIECCYaTIbHBIX
oTHomeHNH. OAHAKO KPUTEPHH OTHECEHMs ITOBEICHUS
Y4YacTHHKA YroJIOBHOTO IIpoliecca K 3JI0yMOTpeOUTEIbHO-
My H CIIOCOOBI BO3JCHCTBHS Ha HEIOOPOCOBECTHBIX
YYaCTHUKOB YTOJIOBHOI'O IIpoliecca JODKHBI OBITH ycTa-
HOBJICHBI B 3aKOHE. B cuTyarum, Koraa 3akoHoAaTeNneM K
KOMITETEHIIMH JIOJDKHOCTHOT'O JIMIA, B IPOU3BOJCTBE KO-
TOPOTr0 HaXOIWTCS JIENI0, OTHECEHO NPUHSITHE PELICHUs,
KOHCTAaTUPYIOILIEr0 HAIWYME 3JI0yITOTPEOIeHNS ITPaBOM B
TIOBE/ICHUY yYaCTHHKA TIPOLEcca U TO3BOJISIONIETO Orpa-
HUYUTH TPaBO TAaKOrO Yy4YacTHHWKA, HPaBOIPUMEHHTEIHh
caM JIOJDKEH JEHCTBOBATh PasyMHO M JOOPOCOBECTHO, C
YYETOM BCEX BO3MOXKHBIX MOCIEICTBHH M KOHKpPETHOW

CUTYyallMH, 9TOOBI NPABO yYaCTHHKA HE MPEBPATHIIOCH U3
KOHKPETHOT'O ¥ 3()(EKTUBHO. .. B TEOPETUUECKOE U MILITIO-
30pHOE.

Cyn MOXET NpHHATH PEHICHHE O 3JI0YNOTPEeOICHUN
CyOBEKTHBHBIM IIPaBOM YYaCTHHKOM IIpoliecca — 4YacT-
HBIM JIMIIOM JIMIIb B CHUTYallMH, KOTJa OJHOBPEMEHHO:
a) MOBEICHWE YdYacTHHWKa (JelicTBue win Oe3neiicTBHe)
OYEBHIHO COBEPILIACTCS HE IS peal3aliy ero npasa Ha
CyIeOHYIO 3alllUTy W HE IPECTaBIsIeT co00i H00pPOBOIb-
HOT'O OTKa3a OT 3TOro IpaBa, T.€. SBISETCS OYEBUAHO He-
pa3yMHBIM C TOYKH 3PEHHS pealu3allid ero npasa Ha
cyneOHyr0 3ammry; 0) MOBEAECHHE yJYaCTHHKA HapylIaeT
(criocoOHO HapymHWTh) MPaBO JIPYrUX CyOBEKTOB Ha Cy-
JIeOHYIO 3aIUTy W / WM KOHCTUTYIMOHHBIE TIpaBa JIHI,
BOBJICUCHHBIX B YI'OJIOBHOE CYyJONPOMU3BOJCTBO, JIHOO
ITyOJIMYHBIA MHTEPEC TPH YCIOBUH, YTO SIBHO CYIIECTBYET
BapHaHT MNOBEJCHUS, HE NPHUBOIAIINI K TaKUM MOCIe/-
cTBUsAM. TO €cThb INOBEAEHHE YJYAaCTHHKA JIOJDKHO OBITh
04YEBUHO HEJOOPOCOBECTHBIM.

Mepsl pearnpoBaHusi, MPpUMEHSIEMBIE CYIOM B CIy-
yae KOHCTaTanmuy (QaxTa 3J0ymoTpeOJIeHHs NpaBoM,
JIOJKHBI OBITH CTPOTO MPOIOPLUOHANIBHEI ITOCIEACTBH-
SM TaKOro NOBeJeHWs. VHaye OHM MOT'YT OKa3aThCs
Oosiee OMACHBIMH ISl OOECTIEUeHHsI peanu3aliy paBa
Ha CyJIeOHYIO 3aIINTY, IPYIUX KOHCTHUTYIIMOHHBIX IIpaB
YYaCTHUKOB IIpOLECcCca, HEXEINW BpPEeA OT CaMOro 3JI0-
ynorpebaenus npaBoM. Cyny KaKablii pa3 HeoOXOoau-
MO OLICHMBATh COOTHOIICHHWE MEXIY BO3MOXKHBIM BpE-
JIOM, TPUYUHSIEMBIM MOBEJICHHUEM YYacTHUKA, WU IIO-
CJIEJICTBUSIMU BMEIIATENIbCTBA B €T0 MOBEACHUE C TOY-
KM 3peHHus1 00ecriedeHus IpaBa JaHHOTO YJacTHHKA Ha
cynebHylo 3amuTy. Bce orpanmueHus mporeccyaib-
HBIX NPAaBOMOYMH JIMIA, HEOOXOMUMBIX UIsl pealn3a-
LMK €ro IpaBa Ha CyAeOHYIO 3alIUTy: a) JOIYCTHMBI
TOJIBKO B HLEJISAX 0OECICYCHHs peanu3alud KOHCTHUTY-
LMOHHBIX TIPaB APYTUX JIHIL, 0) AOJDKHBI OBITH CTPOTO
COpa3MepHBI 3TOH HEOOXOAMMOCTH M B) HE JOJDKHBI B
CBOEH COBOKYMHOCTH NPUBOANUTH K (PaKTUIECKOMY JIU-
LICHHUIO JIMI[Aa €T0 IpaBa Ha CyleOHYIO 3aIINTy.
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As part of a research team, the authors studied the legal practice within the project “Abuse of Legal Right in Criminal Proceed-
ing: System and Non-System Aspects, Its Prevention and Restraint” in 2016-2018. The subject of the study was materials of archive
criminal files, appeal and cassation proceedings, complaints filed in accordance with Article 125 of the Criminal Procedure Code of
the Russian Federation, published court judgments and materials on complains from the Archive of the Constitutional Court of the
Russian Federation. The aim of this article was, based on the results of the study within the project, to consider judgments of the
court, in which the court stated the presence of abuse of right on the part of the participants in the criminal trial, to assess their rele-
vance, consequences of such judgments for participants, proportion of the real restriction of rights of participants to the gravity of
their behavior, and, on this basis, to formulate requirements for these legal decisions, list of consequences which the court should
consider when making such judgments. In this article, the authors suggest to understand abuse of right in a criminal trial as the use by
the subject of a criminal trial of an opportunity (a legal right or a discretionary authority) that formally does not break a legal rule
established by the law, which sets the limits and the order of the realization of this opportunity, yet contradicts to the purpose of this
legal rule, if this results in (possible) violation of constitutional rights, legal interests of other participants in a criminal trial, public
interests (for example, a fair judgment in the case is jeopardised). The authors formulated several criteria to separate abuse of legal
right from legally acceptable behavior, and limits of admissible interference of the state into the situations of abuse of right. Taking
these criteria into consideration, general situations in which the court solved the problem of the presence (absence) of abuse of right
in the participant’s behavior were analyzed, the validity of the judgments is assessed. The real scope of restraint of participants’
rights resulting from such judgments is considered, the level of the real possibility of the realization of rights of participants whose
rights were restricted by the court is assessed. The authors give a range of consequences for the court to consider when deciding on
the restriction of the period for familiarizing with the materials in a case. The authors come to a conclusion that response measures
applied by the court in case of factual findings of abuse of right should be strictly proportional to the consequences of such a behav-
ior. Each time, the court should assess the correlation between the possible damage caused by the participant’s behavior and the con-
sequences of interruption into their behavior in the context of providing for the right of this participant to judicial protection.
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