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O.B. Obepruxuna

YCJIOBHO-JOCPOYHOE OCBOBOXJIEHHUE OT OTBBIBAHUSA HAKA3AHUSA
N OBPATHASA CUJIA YT'OJIOBHOI'O 3AKOHA

ITpu ucnonHenuu (0TOBIBAHUN) HaKa3aHUH BO3HUKAIOT BOIPOCH! O IPIMEHEHUH 0OPATHOH CHIIBI YTOJIOBHOTO 3aKOHA B CBS3H C BHE-
ceHreM JomonHeHui B 4. 3 cr. 79 YK PO, ycraHaBIMBaromux HOBBIE CPOKM OTOBITHS OCYXKICHHBIM HaKa3aHHs IPH YCIOBHO-

JAOCPOIHOM 0CBOO OXICHUU.

KiaiwueBbie ciioBa: YCJIOBHO-AOCPOIHOEC 0CB060)KI[CHI/IC; 06paTHa§I ChJla YroJIOBHOIrO 3aKOHa; HUCIIOJIHEHUE (0T6I)IB3HI/IC) Hakasa-
HU; TYMaHU3alus HaKa3aHUs, YIIYIIICHUE ITOJI0KEHUA OCYKIEHHOT'O.

[IpoGyiema TMYHOCTH NMPECTYNMHUKA HApsAY C TAKUMHU
npoOsieMaMu, KakK caMa IpecTyIHOCTb, €€ IPUYHHB,
YCIOBHS U NPEAYNpPEXACHUE, ABIAETCA OJHOW U3 IJIaB-
HBIX B KpUMHMHOJIOTHH. be3 3HaHMs 0cOOCHHOCTEH JINYHO-
CTH NPECTYITHUKAa HEBO3MOXHO 3¢ dexTrBHOE Mpemyrnpe-
XJAECHUE MPECTYIUIEHUH, IMOCKOIbKY HMEHHO JIMYHOCTh
SIBJIIETCA HOCUTENEM NIPUYUH UX COBEPIICHUSL.

I'ymanu3anuss  COBpPEMEHHOM  yrOJIOBHO-UCIONHU-
TenpHON monuTukM Poccum mpuBena k nmOepanuzanun
Mep YrOJIOBHO-IIPABOBOIO BO3JEMCTBUS HAa OCYXICHHBIX.
Basknyto pois crana urpats auddepeHnuarys npuMeHeHus
CPEICTB UCIPABUTEIBHOrO BO3ACHCTBHS K Pa3HBbIM KaTero-
PHSM C Y4ETOM TSDKECTH COBEPLIECHHBIX MMH MPECTYILICHHUI
1A JOCTIDKEHUS ITOCTaBJIEHHBIX B 4. 1 c¢T. 1 VYromoBHO-
HCIIOTHUTENTBFHOTO Koziekca (nanee YUK) merneit.

3akoHOJATENb ONPEACIHI, YTO YCIOBHO-IOCPOYHOE
ocoboxenne (nanee YJIO) sBisieTcss OMHUM U3 BaXK-
HEMIINX HMHCTUTYTOB, CTUMYIHPYIOIUX I[PaBOMOCIYII-
Hoe nosenenue. Tak, IIpukazom I'eHepanbHOrO MpoKypo-
pa P® or 30 smBapst 2007 r. Ne 19 «O6 opranmzanun
HAJ30pa 3a MCHOJHEHUEM 3aKOHOB aIMUHHUCTPALSIMU
OPraHOB M YUYPEXKACHUH, HCIONHAIOIIHUX YrOJIOBHBIE
HAKa3aHUs, CIEICTBEHHBIX M30JIATOPOB IPHU COAEPKAHUU
MO CTpaXkKed I0/03peBaeMbIX M OOBHHSIEMBIX B COBEp-
LOIEHUW NPECTYIUIEHUI» MPOKypopaM IpOMHCAHO OCY-
LIECTBIISITH HAJ30p 32 MCIIONHEHHEM TpeOOBaHMH 3aKOHA
nipu ipuMeHeHnH Y J1O ot oTObIBaHMS HaKa3aHUsL.

Hecmotps Ha TO uTO OCHOBaHMAMU NpuMeHeHus Y JJO
K JIMIaM, JIMIICHHBIM CBOOOJBI, SIBJISIETCSI BBIBOJ CyZa O
TOM, YTO OCYKJIEHHBII AJIS1 CBOETO UCIPABIECHUS HE HYX-
JlaeTcsl B MOJHOM OTOBIBAHMM HAa3HAYEHHOI'O HaKa3aHWs,
cienyer UMeTh B BUAy, uTo 4. 3 c1. 79 YK P® ycranas-
nuBaeT IudQepeHIMpOBaHHbIE CPOKH, KOTOpPbIE HE00XO-
JIMMO OTOBITh, B 3aBUCHMOCTH OT KaTETOPWH COBEpIICH-
Horo npectymienns (ct. 15 YK P®D).

Axryamusanus Tembl YO B HaydHBIX Kpyrax Ipo-
n30LLIa M0 HPUYMHE OCBOOOXKICHUS OCYXAEHHBIX, CO-
BEPIIUBIINX MPECTYIUIEHUS CEKCYaJIbHOIO XapakTepa, B
TOM YHCIIE U IPOTUB HECOBEPIIEHHOJIETHUX, & TAKXKE CBS-
3aHHBIX C W3TOTOBICHHEM, pAaCIpPOCTPAaHEHHEM U T.A.
HapKOTHYECKUX CPEACTB M IICUXOTPOINHBIX BEIIECTB, U
JIPYTUX TPECTYIUICHUH, 00Jagaroniye MoBBILICHHON CTe-
TIeHBI0 OOIIECTBEHHOH OITACHOCTH.

XapakTep M COAEP>KAHUE YCTAHABIMBAEMBIX YIOJIOB-
HBIM 3aKOHOM Me€p JOJDKHBI ONpPENENSIThCS HCXOAS HE
TOJBKO W3 WX OOYCIIOBJIEHHOCTH LENSMH 3aIIUTHl KOH-
CTUTYIIMOHHO 3HAYMMBIX IIEHHOCTEH, HO ¥ U3 TPeOOBaHNUS
aZIeKBaTHOCTH IIOPOXJIAEMBIX MMH TOCIEICTBUI (B TOM
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qycyIe IS JIUIA, B OTHOMICHUH KOTOPOTO 3TH MEPHI IPH-
MEHSIOTCSI) TOMY BpEAY, KOTOPBIH OBUI NMPUYMHEH B pe-
3yJIbTaTe MPECTYMHBIX MestHui [1].

[Mpu ocrmabieHWH 3aMUTHl KOHCTHUTYIIMOHHO 3HAYH-
MBIX [IEHHOCTEH WM, HAIPOTUB, WU30BITOYHOM IPUMEHE-
HUM TOCYIapCTBEHHOTO NPUHYXICHUS 3aKOHOIATEINb
00s13aH TIPUBECTH YTOJIIOBHO-TIPABOBEIC MPEANHUCAHUS B
COOTBETCTBHUE C HOBBIMH COIMAIEHBIMU PEATHIMU.

OOpamasick K MEXIYHAPOIHOMY 3aKOHOIATEITh-
CTBY, CTOHT OTMETHUTH, 94TO B M. 2 cT. 29 BceoOmeit
JIeKIIapaliyd MpaB YeJIOBeKa YETKO yKa3aHO: MPHU OCY-
IISCTBJICHUU CBOUX IIPaB M CBOOOJ KaXIBI UYEITOBEK
MOXET OBITh MOJBEPTHYT OTPAHUYCHHSM, MPEITyCMOT-
PEHHBIM 3aKOHOM, ISl OOCCIICUYCHUS JOIDKHOTO IPH-
3HAHUS U yBaXXCHUS MPaB U CBOOOI APYTHX U YIOBIIE-
TBOPCHUS CIIPABEIIIUBBIX TpeOOBaHUU Mopanu, oOie-
CTBCHHOT'O TMOpPSIKAa W O0IIero OJarocoCTOSIHUS B Jie-
MOKpPaTHYECKOM OOIIECTBE.

JlormyHpIM OymeT TPEAIONOKUTh, YTO HMEHHO IIO-
ATOMY B TOCIIEIHUE TOIBI TOCYAAPCTBOM B 3TOM HaIpas-
JICHUW OBLIO MPHUHATO W PEANTH30BAHO HECKOIBKO 3aKOHO-
JATeTBHBIX WHUIMATUB. Tak, DemepanbHBIMU 3aKOHAMU
ot 3 HosOps 2009 1. Ne 245-®3, or 9 nexabps 2010 r.
Ne 352-@3, or 1 mapra 2012 1. Ne 18-®3, ot 29 deBpans
2012 r. Ne 14-@3 B nensax ycuieHUs: OTBETCTBEHHOCTH 32
MIPECTYIUICHUS CEKCYaTbHOTO XapaKkTepa, COBEPIICHHBIC B
OTHOIIICHUY HECOBEPIIICHHONIECTHUX, 3a TSDKKHE W 0Cc000
TSOHKKUC TIPECTYIUICHUS, a TAK)KE CBSA3aHHBIC C HE3aKOHHBIM
000pOTOM HAPKOTUYECKUX CPEICTB BHECCHBI U3MCHCHHUS B
OTJIeNIbHBIE 3aKOHOAATENbHbIE akThl Poccuiickoin denepa-
MY, B TOM YHClIe B YToloBHEIHN koaekc [2. C. 31].

Takum 00pa3oM, yKecTOueHHE HaKa3aHUS B OTHOIIIC-
HUH OIPEJICIICHHON KaTErOPHUHU JIUI] IPUBEIIO K TOMY, 9TO
B OpraHbl MPOKYpPaTyphl, CyIObl W HWHBIC BEJOMCTBA H
VAPSKACHUS CTAJI0 MOCTYMATh MHOXKECTBO Kayiod, Io-
CKOIIBKY  OCYXJICHHBIC BOCIPHHUMAIOT  YCIOBHO-IO-
CpOYHOE OCBOOOXKICHHE KaK 00S3aHHOCTH TOCYIapCTBA.

OmHaKO HOPMBI YTOJOBHO-UCIIONHUTEIHFHOTO 3aKOHO-
nmatenbcTBa Poccuiickort @enepammu 06 YO paccmart-
PHUBAIOTCS TOJBKO B KAYECTBE OJHOTO M3 JICMCHTOB TIpa-
BOBOT'O CTaTyca JIMIl, OTOBIBAIOIINX HAKa3aHUS, OTHOCS-
erocst K 3akoHHeIM uHTEpecam [3. C. 51].

[MpakTHyeckre COTPYTHUKH TAKKE TUCKYTUPYIOT Ka-
CaTehbHO MMOHUMAHUS U TOJKOBAHUS YKAa3aHHOW HOPMEI.
OmHY BBICKAa3bIBAIOT MHEHHE O TOM, YTO PUHSATHIA 3aKOH
00paTHOW CHIIBI HE UMEET, a 3HAYUT, HE PaCIpOCTPaHICT-
Cs Ha JIUI, COBCPIIUBIINX IMPECTYIUICHUS O €r0 BCTYII-
JICHUS B 3aKOHHYIO CHITY, APYTHE MPHUICPKUBAIOTCS HHOM



MO3ULUU — HCHOJIHEHHWE HAaKa3aHUS OCYLIECTBISIETCS B
COOTBETCTBUHU C ACHUCTBYIOLUIUM 3aKOHOJATEIBCTBOM.

Opnn cynpl, kinaccuuIupys ykazaHHbIE yOWICTBa,
MIpeycMOTpeHHbIEe cTapbiM YK, Kak TSKKHE HpecTyruie-
Hus, npuMeHIoT YO npu OTOBITHH JIMIIOM TOJIOBUHBI
CpOKa Haka3aHWs, APYTHe CyIbl pacCMaTpPHBAIOT MX Kak
0c000 TSDKKHE TMPECTYIUICHUS] M, COOTBETCTBEHHO, IPH-
MensroT Y /1O mocne oTOBITHS TUIIOM He MeHee 2/3 cpoka
HakaszaHus (cT. 15, 79 YK PO).

B paccmaTpuBaembIX ciaydasx CIEAYET PyKOBOICTBO-
BaThCs IO3MLMEH, chopmynupoBaHHOH BepxoBubM Cy-
oM P®, B coorBercTBUM ¢ KOTOpOoil B tuiane Y 1O — 310
0c000 TSDKKHE TpecTyIuleHus. Taxoke cieayer MOMHUTS,
yt0 cornacHo 1. 7 [locranoBnenus [Inenyma BepxoBHoro
Cyma CCCP ot 19 okrsa6ps 1971 . Ne 9 Bonpoc o BO3-
MOXXHOCTH NIpUMEHeHHs win HenpumeHeHus YO u 3a-
MEHbBI Haka3aHusl JOJDKEH PElIaThCsi B COOTBETCTBUH C
3aKOHOM, JICHCTBYIOIIMM B JaHHBIH MOMEHT, a HE C 3aKO-
HOM, JEUCTBOBABIIMM B MOMEHT OCYXKJCHUSI.

IIpencraBnsiercs, 4YTO LEHHOCTb YEIOBEUECKOU JKU3-
HH, CTENCHb M XapakTep OOIIECTBEHHOW ONACHOCTH Ipe-
CTYIUICHHSI HE MOT'YT 3aBHCETh OT TOro, Korjaa ObuIo co-
BEpUIEHO yOWHCTBO: B IIEPHOI ACHCTBUS CTapOro WU
HoBOro YK P®. B mpoTUBHOM ciy4ae LIEHHOCTb YEJIOBE-
YEeCKON HM3HU M OOIIECTBEHHAs! OIACHOCTh COBEPILEHHO-
IO IPECTYIUICHUS] 3aBHUCST OT JaThl NPHHATHS TOTO WIIN
WHOTO yronoBHOro 3akoHa [2. C. 34].

OTHOCHUTENBHO M3MEHEHNH, BHECEHHBIX YKa3aHHBIMHU
BhIe denepaabHBIME 3aKOHAMH B 4. 3 cT. 79 YK P® 06
YBEIMYCHUH HEOOXOMUMBIX CPOKOB OTOBITHS HaKa3aHus,
MOXHO CZENaTh BHIBOJ O TOM, YTO HOBBIH 3aKOH JCHCTBH-
TENIFHO YXYIIIAeT IOJIOXEHWE OTHCNBHBIX KaTeropui
OCY>KJI€HHBIX.

BMmecte ¢ TeM B paccMaTpuBaeMoOW HaMU IIPaBOBON
CHUTyallUd HaJ0 BCIIOMHUTH 00 MMIEPATUBHOM METOJE
perynupoBaHusi OOIIECTBEHHBIX OTHOLICHWH, BO3HUKAIO-
X B MpoIEcce UCIOoNHEHNs (OTOBIBaHMS) HaKa3aHHM, B
COOTBETCTBUHM C KOTOPBIMHU BBEICHHE B JIEHCTBUE HOPM
MOXET BJIEYb 32 COOOH yXy/IICHHE TOJIOXKEHUS OTHEIb-
HBIX OCY>KAEHHBIX. Tak, IUIsl JIUI, cofiep Kaluxcsi B KOJIO-
HUSIX 00IIero M cTpororo pexxnmos, Hopmamu YUK Obita
IIPEeJyCMOTPEHAa BO3MOXKHOCTh IlepeBoja ¢ 1 wurons
1997 r. na crporue ycnosust (4. 4 cr. 121, 4. 3 cr. 123),
IZIe OHU COAEpAKATCS B 3aIIMPAEMbIX TOMEIIEHHX, YTO HE
osuto mpexycmorpeHo UTK 1970 r. Hopmer YUK PO,
peryIaMeHTHPYIOINE JICHCTBHE 3aKOHA BO BPEMEHH, Ta-
KYIO BO3MOXKHOCTb JtonnyckatoT [4. C. 58]. MuHuMasnbHble
CTaHAapTHBIE TpaBHia OOpalieHHs C 3aKIIOYEHHBIMUA U
CBoJl IIPUHIOMIIOB 3aIUTHl BCEX JIMILI, MO/ABEPraeMBbIX 3a-
KJIFOUCHHUIO B Kakoi Obl TO HU ObLIO hopMe, He comepikat
KaKUX-TH00 MOJOKEHHI Ha 3TOT cueT [5].

006 sTom Tarke ormedaercs B IlocranoBinennn Kon-
cturyuuonHoro Cyna P® or 20 anpens 2006 r. Ne 4-II:
«KoHBeHIIMA O 3aIIUTE NPAB YEJIOBEKA U OCHOBHBIX CBO-
6on mpsMo He (HOPMYNIMpPYET NpPaBUIIO, OOS3BIBAIOIICE
MIPUMEHATD HOBBIH 3aKOH, NMPHUHSTHIA IOCIIE COBEPIICHUS
MIPaBOHAPYLIEHHS, €CIM OH YCTPAHSET WM CMSr4aeT OT-
BETCTBEHHOCTH B JIIOOBIX MPOSBIICHUSX, a MeXayHapo-
HBII ITaKT O FPAXKJAHCKUX M IMOJUTHYECKUX IpaBax Hero-
CPE/ICTBEHHO O0SI3BIBAET IIpHIaBaTh OOPAaTHYIO CHILY
JIMIIb 3aKOHY, YCTaHABJIMBAIOIIEMY Oojlee JIerkoe Haka-
3aHHEY.

B unom ciydae, TonkoBanue 4. 1 cr. 10 YK Takum
00pa3oM, YTO HOBBHIH 3aKOH, YXYAIIAIOUIMN IOJOKCHHE
JMna, oOpaTHOM CHiIbl He nMeeT (B HameM cirydae — O3
00 yBEIMYEHUH CpPOKa OTOBITHS HaKa3aHMS 33 OTIEIHHBIC
KaTeropuy MPECTYIUIEHUH), CTABUT B HEPaBHOE ITOJIOXKeE-
HUE T€X OCYKICHHBIX, B OTHOIIEHUHU KOTOPBIX IIPUIOBOP
BBIHOCHUTCS 110CJIE€ BCTYIUIEHHS HOBOI'O YIOJIOBHOI'O 3aKO-
Ha B CUILY.

Tak, HopmBl cr. 10 YK ycranaBnuBaroT oOpaTHYIO
CHILy YrOJIOBHOTO 3aKOHA HEMOCPEJCTBEHHO K IpaBOHA-
PYLICHUIO, OOIIECTBEHHO OIACHOMY JESHHIO, IPECTYII-
JICHWIO, 32 KOTOPOE JINIIO OTOBIBAaeT HaKa3aHWE, a HE K
HCIOJHEHUIO HAKa3aHUS, KOTOPOE PEryIUpyIOT HOPMBI
YrOJIOBHO-HCIIOJIHUTENBHOTO  3aKoHomaTenbcTBa. OO0
9TOM HENOCPEACTBEHHO OTMEYAaeTCsl B KOMMEHTApUU K
ct. 10: «OOparHas cuia O3HAadYaeT paclpoCTpaHEHHE
JIECTBUSL HOBOTO 3aKOHA HA MPECTYIUICHHS, COBEPIICH-
HBIE B IEPUOJ ACUCTBUS MPEKHETO YTOJIOBHOIO 3aKOHA»
[6. C. 28]. OOpaTHas cria YroJIOBHOTO 3aKOHA OXBATHI-
BaeT BOMNpPOCH: a) obOparHOW cwmibl HOopM OcoOeHHOMH
yactu YK; 0) neKkpuMUHaIU3alUK JIESHUS; B) cOCTaBa
MIPECTYIUICHUSI.

B sTOM cityuae, U TOJNBKO B 3TOM, YTOJIOBHBIM 3aKOH,
YCTPaHSIOIUI NPECTYNHOCTb JESHUS, CMSTYaroluii
HaKa3aHWe WIM WHBIM 00pa3oM YIIyUIIAIOIIUHA ITOJI0XKe-
HHE JIMIA, COBEPIIMBILIETO IPECTYIUIEHHE, UMEET 00paT-
HYIO CHIY, T.€. PACIPOCTPAHSIETCs Ha JIUL], COBEPIIMBIINX
COOTBETCTBYIOIIEE ACIHUE 10 BCTYIUIEHUS TAKOrO 3aKOHA
B cuiy. Iloatomy, ecnu m3menenmsimu YK yctpanena
IIPECTYNHOCTb ACAHUS, JINLA, PAHEE OCYXACHHBIE 3a €r0
COBEpIIIEHHE, TTOJUISKAT OCBOOOXKICHHUIO OT HAKa3aHUsL.

C y4eToM yKa3aHHBIX OOCTOSITEIHCTB MOXKHO C/ENATh
BBIBOJ| O TOM, YTO IPU PACCMOTPEHUU CYAAMH MaTepua-
JIOB 00 YCIIOBHO-/IOCPOYHOM OCBOOOXKICHUH ITPUMEHSET-
cs1 HOBbI D3, yCTaHABIUBAIOIIUI 110 OTAEIBHBIM BHIAM
MIPECTYIUICHUH CPOKH OTOBITHS Haka3aHus He MeHee 3/4 n
4/5 v B OTHOIICHNY JIHLI, COBEPIINBIINX yKa3aHHbIEC Tpe-
CTyIUIEHUS A0 BeTymieHus O3 B 3aKOHHYIO CUILY, T.€. B
COOTBETCTBUHM C 3aKOHOM, JEHCTBYIOIIUM BO BpeMs HUX
HCTIONHEHUSL.
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The article is an attempt to systematize the procedure of the use of parole to persons who, at the time of entry into force of the
new provisions of the criminal law, are already serving sentences by an effective court judgment. Thus, if the new law improves the
situation of the convicted person and there appears a possibility of being released earlier than it was stated in the verdict of the court,
it is necessary to speak about the retroactive effect of the criminal law. It is important to note that parole is not a duty of the state, but
rather an incentive to the law abiding behavior of the convicted person and his/her correction. However, with the weakening of the
protection of constitutionally significant values or, conversely, excessive use of state coercion, the legislator is obliged to bring crim-
inal legislation in line with new social realities. In Paragraph 2 of Article 29 of the Universal Declaration of Human Rights, Interna-
tional law defines the fact that in exercising their rights and freedoms any person shall be subject to limitations provided by law.
However, to ensure proper recognition and respect for the rights and freedoms of others and of meeting the just requirements of mo-
rality, public order and general welfare, these restrictions must conform to the realities of the time in which they take place. It is logi-
cal to assume that this is why in recent years, the state passed and implemented several legislative initiatives in this direction. Thus,
the Federal Laws of November 3, 2009 No. 245-FZ, of December 9, 2010 No. 352-FZ, of March 1, 2012 No. 18-FZ, of February 29,
2012 No. 14-FZ amended certain legislative acts of the Russian Federation, including laws of the Criminal Code, in order to
strengthen responsibility for crimes of a sexual nature committed against a minor, for grave and especially grave crimes, as well as
crimes connected with illegal drug trafficking. Thus, tougher penalties for certain categories of persons have resulted in the fact that
prosecution bodies, courts and other departments and agencies began to receive a lot of complaints, because prisoners perceive parole
as a government responsibility. The author believes there is a reasonable question about deciding on the possibility to apply parole or
not, and replace punishment in accordance with the law in force at the moment, not with the law in force at the time of condemna-
tion. Otherwise, the value of human life and social danger of the crime depends on the date of adoption of the criminal law. However,
it is worth considering how the position of persons changes.
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