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HOPMBbI-TTPUHIIAIIBI B MEXAHU3ME ITPABOBOI'O
PEI'YJIMPOBAHUA

B cmamve paccmampusaemcs maxas pazsHo8uOHOCHb CUCEMOONPEOCTAIOUUX CReYUalu-
3UPOBAHHBIX HOPM NPABd, KAK HOPMbl-RPUHYUNGL. AHATUZUPYIOMCA MECMO U PONb pACCMAm-
puUsaemoll zpynnvl HOpM 8 cucmeme CHeyualusupo8aHHvlx Hopm npasa. Obocnosvieaemcs
Heobx00UMOCMb 8blOCNeHUs. JMUX HOPM 8 CAMOCMOAMENbHYIO KIACCUDUKAYUOHHYIO SPYNNY
1O YHKYUOHATNLHOMY KPUMEPUIO, NPOBOOUNCS COOMHOUEHUE NOHAMUU «RPUHYURN NPABA» U
CHOPMA-NPUHYUNY, ONPeOelslemcst NOOX00 K AHAU3Y CIPYKMYPbl PACCMAMpPUsaemMoul Kame-
2opuu Hopm npaea.

KiroueBsle cioBa: Hopma npasa, npurHyunvl npasa, npagogoe pe2yiuposanue, UMnepamus-
HOCMb HOPM-NPUHYUNOS.

JIrobast cucremMa, B TOM HYHCIIE W CHCTEMa IPABOBOTO PETYIHPOBAHHUSA, JHIIHL
Torga OyJeT yCTOMYMBOM, CTaOMIBHOM, CTOCOOHOM K MOCTYMAaTeIbHOMY MOCIEA0-
BaTEJILHOMY Pa3BUTHIO, KOT/la OHa UMEET B CBOEM CTPYKType OCHOBOIIOJIATralolue,
0a30BBIE AIIEMEHTHI, IPEAONPENEIIONINE €€ CYIIHOCTh, CTPOCHUE, (PYHKITHOHHPO-
BaHWE M Ha3zHaueHue. /[yia cucTeMbl MmpaBa TaKUMHU MEPBOOMNPEACIAIONIMMU diie-
MEHTaMH BBICTYAIOT IPABOBBIC HOPMBI-TIPUHIIMIIEL.

VIMeHHO B HMX HaXOIUT CBOE IPOSBIEHHUE CYIIHOCTH [IpaBa; OHU BBIPAKAIOT
BHYTpEHHEE €JMHCTBO MPaBOBBIX HOPM M HEPa3pbIBHO CBSI3aHBI C MOHUMaHHEM
rpaBa Kak enHoi nenoctHoi cucremsl [1. C. 40].

Crnenyer OTMETUTh, YTO, HECMOTPS Ha JOCTATOYHO LIMPOKOE OCBEILEHHE B Ha-
y9HOU W y4eOHOH JuTepaType, B IOPUANIECKON HayKe HE BBIPAOOTaHO COMHOU
MO3UIMH B TOHUMaHUH IPUHITUIIOB TIpaBa.

Tak, moJ NMpUHLMIAMU NpaBa IMOHUMAIOT OCHOBHBIE, PYKOBOJSILIUE II0JIO-
JKEHWUSI, BRIpaXKaroIIne Hanbolee cymecTBeHHbIe 4epThl mpasa [2. C. 226]; uc-
XOJHBIC UJIeH, Jiexaiue B ocHoBe npaa [3. C. 43]; TeopeTHYeCcKOe BBIPAKCHHUE
(HayuHBIe aOCTpaknuu) oOIecTBeHHbIX oTHOIIEeHHH [4. C. 146]; BEIpaKxeHHbBIC
B MpaBe MUCXOAHBIE HOPMATHUBHO-pyKoBoasmue Hadana [5. C. 98]; ucxomusie,
OmpeneNAIIne UaeH, MOoJoXKeHus, ycranosinenus [6. C. 83]; ocHOBHBIEC HUIEH,
HWCXOJHbIE MOJ0XKEeHUs WK Benymue Havana [7. C. 22]; OCHOBHbIE, HCXOJHBIE
Hayaja, I0JIOKEHHUsI, UJIeH, BBIPAXKAIOIIHNE CYIIHOCTh U 3aKOHOMEPHOCTHU IIpaBa
Kak creuuduueckoro comuanbHoro perymnstopa [8. C. 34]. M3 mpuBeneHHBIX
MOAXOJIOB K OMPEICIICHUIO TTOHSITUS «IIPUHIIMI IPaBay» BHJIHO, YTO B IOPUANYC-
CKOH JTUTEepaType OHU PacCMaTPUBAIOTCA M KaK «HACH», U KaK «Hadajay, U KaKk
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«TmoJoXeHHs». [Ipy 3TOM MpaKTUYECKH BCE yUYCHBIE, 3aHUMAIOIIHECs MpooJie-
MAaTHUKOW MPUHIMIIOB MpaBa, MOAYEPKUBAIOT, YTO OHU (TIPUHITUIIBI) COCTABIISIOT
HWCXOJHYIO HPAaBCTBEHHYIO U OPTaHU3AlMOHHYIO OCHOBY BO3HHKHOBEHUS, pa3-
BUTHS ¥ (YHKIIMOHHPOBAHHUS MPaBa, SBIAICH CBOCOOPA3HBIM CBS3YIOIIHUM 3Be-
HOM MEXIy MpPaBOM U Mopam,}ol. [ToxoOHBII MOAX0A HAXOJUT CBOE OTPaKEHHE
U B TPyJAax 3amagHbIX IOPUCTOB. O MOpAaNbHBIX TPEOOBAHUAX, MPEABSIBISIEMbIX
K TpaBy, B YaCTHOCTH O MOPAJbHBIX KPUTEPUSIX pEANH3aANNU MTPUHIIUIA 3aKOH-
HOCTH, TOBOPUT, HAIIPUMEP, N3BECTHHIN aMepuKaHCKuil nmpaBoBena Jlon dymnnep
[9].

[IpuHIMTIBI TTpaBa OKa3bIBAIOT OMpEJIEIAIONIee BO3ACHCTBHE HA MMPABOTBOP-
YECTBO W NPABONPUMEHEHHE, IMOCKOIbKY OHHU BBICTYMAIOT HEMOCPEIACTBEHHBIM
OPUEHTUPOM JJIs1 3aKOHOJATENsd U MPaBONMPUMEHUTENS, HO B TO XK€ BpeMsl OHU
OKa3bIBAIOT U CaMOCTOSITEIBLHOEC BO3JEHCTBHE Ha OONICCTBEHHBIE OTHOIICHUS,
MoJjIeXXaniue TPaBOBOMY peETyJHpOBaHHWI0. Perynupytomee Bo3aeiicTBue
TIPUHITUIIOB MpaBa Ha OOIECTBEHHBIC OTHOIICHHUS HOCUT OMOCPEIOBAHHBIN Xa-
pakTep, Tak Kak IPUHLMIIBI IIpaBa «PacTBOPSIOTCSA» B PETYIATUBHBIX U OXPaHU-
TENIbHBIX HOPMax M PETyIHPYIOT OOIIECTBEHHBIE OTHOMICHUS Yepe3 MEXaHU3M
necTBus 3TuX HOpM. OHAKO TPUHIIMIIEI TPaBa MOTYT BBICTYNATh U HETOCPE/I-
CTBCHHBIMH PETYyNATOpPaMHU OOIIECTBEHHBIX OTHOIIEHUHU, T.€. CAMOCTOSTEIHHBI-
MU GopMaTbHBIMU UCTOYHUKAMH MPaBa. ITO CTAHOBUTCS BO3MOXHBIM B CIydae
oOHapyxeHHUs mpobella B MpaBe, KOTjAa JJs ero BOCIOJHCHHS HEO0OXOJIHMO
NIpUMEHUTH aHanoruto npasa. Yacts 2 cr. 6 'K PO ycranaBiuBaeTr, 4To «Ipu
HEBO3MOXXHOCTH HCIIOJIb30BAaHUS aHAJIOTHU 3aKOHA MpaBa U O0S3aHHOCTH CTO-
POH OMpPECISIOTCS UCXO0I U3 OOIIMX HAavYal U CMBIC]IA TPaXKIAHCKOTO 3aKOHO-
JlaTeNIbCTBA (aHAJOTHS MpaBa) U TpeOOBaHUN TOOPOCOBECTHOCTH, PA3YMHOCTH U
crpasegiuBoctu» [10].

[To meicu I'.A. Kpurepa, mpuHIIUIIEI TIPaBa — «3TO BBHITEKAIOIINE U3 COIHAITb-
HO-PKOHOMHUYECKOW MPUPOABl U 3aKPEINICHHBIC B MPaBe UJICOJIOTUYECKUE U HPaB-
CTBEHHbBIE Hayvaja (PyKOBOMSIIUE UJCH), HAMPABIAIONIUE PETYIATHBHYIO U OXpa-
HUTEIBHYIO (DYHKIIMHU MpaBa M OMPEACIAIONINE XapaKTep OCHOBaHHUSA U 00BEM TO-
CYyIapCTBEHHOTO TPUHYXICHUS W WHBIX MEp BO3JCUCTBUS, HEOOXOAMMBIX JIs
obecriedeHus] yCIeIHOTro Pa3BUTHS TOCHOJCTBYIONIMX OOIIECTBEHHBIX OTHOIIIE-
Huii» [11. C. 102].

B ropunnueckoit nureparype OTCYTCTBYET €AWHASI TO3WIHS TI0 BOIMPOCY O
(hopMe BeIpaKeHUS U 3aKpEIICHUs PUHIIMIIOB MpaBa, croco0ax uX MpPOSBICHUS B
MIPaBOBOM MaTEPHH.

He BnmaBasich B oJJpoOHOCTH CYIIECTBYIOIIEH IO TOMY BOIPOCY JUCKYCCHU,
cleyeT NMPU3HATh, yTO Haubosee F3(h(HEKTUBHBIM TIPEICTABISIETCS UMEHHO HOpMa-
THBHOE 3aKpEIUICHHUE TPUHITUITA MPaBa, YTO MPUAACT €My HEOOXOIUMYK0 CTCICHb
MPaBOBOM YCTONYNBOCTH U 0OOOIIEHHOCTH.

Heo0xoaumMo oTMETHTD, YTO OOJIBITUHCTBO OMPEACICHUN MOHATUS «ITPUHIIUII
MpaBa» B TOM WJIM WHOM CTENEHU YKa3bIBAaCT HA CBOMCTBO UX HOPMAaTUBHOCTH, 3a-

' Cwm., manp.: Baiimun M.M. O npuHmumax u (yHKIHMSX MpaBa: HOBBIE MOMeHTHI // IIpaBoBeieHMe.
2000. Ne 3. C. 4-16; Jluswuy P.3., Huxumunckuii B.J. TIpuHIMOBI COBETCKOrO TpyAOBOro mpasa //
Coserckoe rocyaapctBo u mpaso. 1974. Ne 8. C. 31-39.; Jlykawesa E.A. TIpuHIMIBI COLUATMCTHYECKOTO
npasa // CoBeTckoe rocyaapcTso u npaso. 1970. Ne 6. C. 21-29.



HOprl-npqu/;Mnbl 6 MeXAaHUu3IMe npaeoeo2o pecyiupoeanus

7

KPEIUICHHOCTH B 3aKOHOJATENBHBIX akTax'. OueHb 06pasHo, eMKO, TOYHO W B TO
e BpeMs JaKOHUYHO OIpeeiseT HOPMAaTUBHYIO pupoay npuHuunos mnpasa C.C.
AJiekceeB, KOTJa MUIIET, YTO MPHUHIUIIBI IpaBa — 3TO «HOPMATHBHBIE 0000IICHHS
HauboJiee BBICOKOTO YPOBH:, CKAaToe€, KOHIEHTPUPOBAHHOE BBIPAKEHHE COJEpIKa-
HUS TIpaBa, CBOETO pojia CTYCTKU NpaBoBor mMatepum» [12. C. 293].

Ha xauecTBO HOpMaTUBHOCTH IIPaBOBBIX NpUHIUIOB yka3biBaeT H.C. Maneun
[13. C. 13], noguepKuBasi, 4TO HOPMBI-TPUHIIUTIBI 00JIIal0T CaMOW BBICOKOH HOp-
MaTHUBHOCTBIO.

AHanu3upys HOPMaTHBHYIO IpUPOAY IpaBoBbIX mpuHUUINOB, A.D. BopoHoB
OTMEYACT: «... IPUHIHUI — 3TO HOpMa IpaBa, 00s3aTeIbHOE MPABUIO ITOBEICHHUS
JUIS YYaCTHUKOB PETYJIUPYEMbIX OTHOIICHUH. .. IPUHLHUI HE TOJBKO «3aKPEIUIEH B
HOpMax», OH caM ecTb HopMma mpaBa» [14. C. 50]. [lo muenuto A.C. CunopkuHa,
«TPUHIIMILI TIpaBa SBISIOTCS HOPMaMH TpaBa Hawboliee 00IIero, abCTpaKTHOTO
xapakrepa. [IpencraBneHue NpuHIMIIOB NIPaBa B Ka4eCTBE UIEH NPUBOIUT K yTpa-
T€ UX MPAaKTUYECKOTO 3HAYCHUS, HUBEJIMPOBAHUIO UX POJIM B IPABOBOM PETYIIUPO-
Banum» [15. C. §8].

P.3. JIuBLIHMI CYUTAET, YTO IPUHLMIBI paBa OXBATHIBAIOT BCIO IPaBOBYIO
MaTepUIO — U UJEH, U HOPMBI, U OTHOLICHHUS, U IPUAAIOT € JJIOTUYHOCTb, OCIEA0-
BaTENbHOCTh. B MpUHIMNAX TpaBa CHHTE3UPYETCS OMBIT Pa3BUTHUs MpPaBa, OIBIT
LUBUIM3ALMU. DBOMIOLNA NIpaBa UAET OT UEH K HOpMaM, 3aTeM — Yepe3 peanusa-
IIUI0 HOPM — K 0oOIIecTBeHHOU mpakTuke. M HaumHas ¢ uaew, a uies Ou4eHb 9acTo
¢dopMupyeTcss B BHAC NPUHINIA, NPHUHIMI ONpEIesieT pa3BUTHE IpaBay [16.
C. 195-196].

B.H. KapramoB noHumaer noJ NpUHLUMNIAMH IpaBa «UCXOJHbIE HOPMATHBHbIE
pyKoBoAsIMe Hayana (MMIepaTUBHbIE TpeOOBaHUs), ONpeaesIIomue o0IIyo Ha-
MPaBIEHHOCTh MPABOBOTO PETYJIHUPOBAHHS OOIISCTBEHHBIX OTHOMMEHH» [17.
C. 239].

Cy1iecTByeT Ba OCHOBHBIX CIOco0a 3akperuieHusi ((hukcaluu) MpaBOBBIX
MIPUHIIMIIOB B TO3UTHBHOM TIpaBe: TEKCTyalbHBIN (TIPAMOIA, HEMOCPEICTBEHHBIH) U
CMEBICIIOBOH (KOCBEHHBIN ).

TexcTyanbHblil (psIMOI) crocod ¢GuKcaluy NPUHLKIIOB MpaBa XapaKTepusy-
eTcs TeM, YTO OHH (IPUHIUIIBI) HAXOJSIT CBOE HENOCPEICTBEHHOE 3aKPEIJICHUC B
TEKCTE KOHKPETHBIX HOPMATHUBHO-IIPABOBBIX NMPEANUCAHUNA M CTAaHOBATCS HOpMa-
MU-TIPUHIAIIAMHA, KOTOPEIC OO0JIaal0T BCEMH CBOHCTBaMH HOPM IIpaBa, XOTS U
JICHCTBUE UX COACPIKAHMSA PACIPOCTPAHSIETCS JaJeKO 3a Tpelesibl KOHKPETHOM
HOPMBI, B KOTOPO# OHO (Ccojep:kaHWe TPUHIMIA) GUKCHUpYyeTcs. B kadyecTBe mpu-
MEpOB TEKCTYaJbHOI'0 3aKpEIUIEHUS] MPUHIUIIOB [IpaBa MOXHO INPHUBECTH HOPMBI,
conepxammecs B cT. 15 Koncrurymuu PO, ct. 3 HamoroBoro konekca P® «Oc-
HOBHBIC HauaJla 3aKOHOJATEIHCTBA O Halorax W cbopax», cr. 5 ['pakmanckoro
nporueccyalbHoro kojexca P@ «OcymiecTBieHre NpaBocyauss TOJIBKO CyIaMu»,
ct. 1 I'paxxganckoro koaekca PO «OcHoBHbIE Hayalla TPakJaHCKOIO 3aKOHOJa-
TENBCTBa», CT. 94 TamokeHHOTO KoJiekca TaMokeHHOTo coto3a «[IpuHIuns! npo-

! Cm.: Anexcees C.C. Obwas Teopus mpasa: Kypc B 2 T. M.: FOpun. mut., 1981 T. 1. 360 c; Ila-
wepcmnux A.E. O chepe neficTBUS ¥ IPUHIMIIAX COBETCKOIO TPYAOBOTo mpasa // CoBeTcKoe rocynap-
ctBO 1 mmpaBo. 1957. Ne 10. C. 92-103.; Yeyuna H.A. OcHOBHbIE HaNPaBJICHUS Pa3BUTHS HAYKH COBET-
CKOT0 TPa)KIaHCKOTO TpoueccyanbHoro npasa. J1.: U3n-so JIT'Y, 1987. 104 c. u ap.
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BEJICHUSI TaMOXEHHOTO KOHTpousia», cT. 2 TpynoBoro konekca P® «OcHoBHbIE
MIPUHLUIBI TPABOBOTO PETYINPOBAHUS TPYIOBBIX OTHOIIEHUH M MHBIX HEMOCpE.-
CTBEHHO CBSI3aHHBIX C HUMH OTHOIICHUID» U T.J.

CMBICITOBOH (KOCBEHHBIN) CIIOCOO BHIPAKCHHS MPUHIMIIOB IpaBa B HOPMAax
MO3UTHBHOTO MpaBa 3aKJIIOYaeTCs B TOM, YTO COJEpXaHHE KOHKPETHOI'O MPHUHIHU-
ma, 1Mo CyTH, «PaCTBOPEHO» B TEKCTE HECKOJBKHUX MPABOBBIX HOPM U MOXKET OBITH
BBIBE/ICHO U3 aHalu3a COAEP KaHUS TaKOW IPYIIBl HOPM WM IPABOBBIX MHCTHUTY-
ToB. Tak, aHanu3 HopM riaBsl 2 Konctutrynuu P® mo3BosisieT BbIBECTH MPUHIUI
B3aMMOCBSI3H NIPaB U 003aHHOCTEH JTMYHOCTH.

Hawnbonee mpennodITUTENBHBIM SBISIETCS IPSIMOE, HEIOCPEACTBCHHOE 3aKpell-
JICHWE TPABOBHIX NPUHIWIIOB B HOPMax MO3UTHBHOTO IpaBa. JTO OOBIACHICTCS
TEM, YTO, BO-TIEPBBHIX, IPUHIIMIIBI MPaBa OKa3bIBAIOT BO3JEHCTBHE HAa 3aKOHOJATE-
751, GOPMHUPYS ONPENETCHHYIO IIKANy COIMAIbHO-IIPABOBBIX IIEHHOCTEH, C KOTO-
Ppoii 3aKOHOAATENb AOJKEH COOTHOCUTH CBOIO JESTEIbHOCTh U KOTOpasi mpeaocTe-
peraet ero ot NPUHSITHSA MMOCIEUIHBIX, HEMTPOAYMAaHHbIX, COLIMATBHO U HIKOHOMHYE-
CKH HE 0OOCHOBaHHBIX, HEJIETHTUMHBIX pemieHuil. CienoBaTenbHO, OT TOTO, Ha-
CKOJIBKO TOYHO W SICHO OyneT chopMynupoBaH KOHKPETHBIH IPHHIMUI IIpaBa, BO
MHOroM OYyIyT 3aBHCETh KauecTBO U 3((EeKTUBHOCTh MPaBOTBOPUECTBA M B pe-
3yJIBTaTe — KaueCTBO U 3()(HEKTHBHOCTH MPABOBOTO PETyIHPOBAHUSL.

Bo-BTOpHIX, HOPMATHBHO 3aKpEIUICHHBIC IPHHIUITEI [IpaBa CIyXaT 0a3oi, oc-
HOBaHHEM MPABOWHTEPIIPETAIMOHHOTO Tporecca. OHU CIOCOOCTBYIOT €IHHO00-
pa3HOMY TOJIKOBAaHUIO, a 3HAYHT, IOHUMAHUIO U IPUMEHEHHUIO HOPM IIpaBa.

B-Tpetbux, nmpsMo copMyIHpOBaHHEIE B HOPMAaX HMO3UTHBHOTO IIPaBa IIPaBo-
Bbl€ NMPHUHLHUIIBI CTAHOBATCS YETKUM OPHUEHTUPOM AJis mpaBonpumenutensd. Hemo-
CPEICTBEHHOE TEKCTyaJbHOE BBIpAKEHHE MPUHIUIA OKa3blBaeT Ha MpaBONpUMe-
HUTeNe! TUCUUIUIMHUPYIOLIee BO3ACHCTBUE, B 3HAUUTEIILHOW Mepe OrpaHUYUBacT
BO3MOXKHOCTE 3JIOYIOTPEONICHHST MPaBOM, HPOSBICHUS IMPABOBOTO MPOU3BOJIA H,
CJIeI0BaTEIbHO, BEICTYIIAET CPECTBOM OOECIIEUeHHS MTPaB U CBOOO IpaXkAaH.

Kpome Toro, HemocpeacTBEHHOE BBIpKEHUE COICPIKaHUS IPUHITUIIOB MTPaBa B
TEKCT€ HOPMATHUBHBIX NPEINHUCAaHUIl MMEeT M Hay4HO-NIPaKTHUYECKOe 3Ha4YeHUE,
MOCKOJIbKY TO3BOJISIET IOPUANYECKON HayKe C(OPMHUPOBATh U TEOPETUUECKH 000C-
HOBAaTh CHCTEMY OCHOBOIIOJIATAIOIINX, KITFOUEBHIX YHUBEPCAIBbHBIX HIIEH, BbIpa-
KAIOMIUX CYIIHOCTH IIPaBa, €ro COACPKaHME, XapakTep BO3ACHCTBHUS Ha OOIIECT-
BEHHBIE OTHOIIEHUS, U C YUYETOM 3TOro BhIpabOTaTh KOHKPETHbIE PEKOMEHIAINH
10 COBEPILCHCTBOBAHUIO 3aKOHOJATENBCTBA U MEXaHH3Ma NIPABOBOTO PETyJIMpPOBa-
HUSA B LIETIOM.

U, nakoHern, To4Has (UKcAIMs NPUHIUIOB IIpaBa OKAa3bIBACT OJArOTBOPHOE
BIUSHHE Ha MPaBOBOE CO3HAHHE U IMPABOBYIO KYJIbTypy OOIIECTBa, COCOOCTBYS
MOBBILICHUIO UX YPOBHSI, IIOCKOJIBbKY JIJAKOHUYHOE, SICHOE, JIOTHUECKU BBIBEPEHHOE
collepkaHle IPaBOBBIX MPUHIUIIOB ropa3zo Jierye BOCIPUHUMAETCS U yCBauBaeT-
Cs HacelleHHeM, U B TTOBCETHEBHOM KU3HU IpaxkIaHe, KaKk MPaBUio, aneJuIUpYIoT K
MIPUHIIMIIAM IPaBa, a He K KOHKPETHBIM HOPMaM.

[TpuHUMOBl TpaBa, MOJIYYMBIIHE HEMOCPEACTBEHHOE 3aKpeIVICHHE B TEKCTe
HOPMaTHBHO-TIPABOBBIX NPEANHCAaHUI, B IOPUIMYECKON JTUTEpaType BBIACISIIOT B
KauecTBe 0c000i Pa3sHOBUIHOCTH MPABOBBIX HOPM, a UIMEHHO HOPM-TIPUHIIUIIOB,
3aKPEIUISIONINX YCTAaHOBOYHBIE IO CBOCH CYTH IIPaBOIIOJIOKECHUSI HauboJee BBICO-
KOro ypoBHs o0oOmieHust u abcrparupoBanHocti. B.K. babaeB ompenenser HoOp-
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MBI-IIPUHLUIBI KaK «3aKOHOJAATENIbHbIE NPEANHCAaHus, BbIpaXKAloIlue M 3aKpen-
JISIOUIME PUHIMIIBI TIPaBa» U MOJYEPKUBACT, UTO «PETYIUPYIOIas poib MPUHLH-
[IOB IIpaBa HEPa3pbhlBHO CBS3aHA C MX 3aKOHOJATENbHBIM 3aKperuieHuem» [18.
C. 405].

Kak mpaBuio, B caMOCTOATENbHBIM BUJ] HOPMBI-IIPUHLIUIIBI BBIIENAIOTCS B 3a-
BUCUMOCTH OT TaKOTo KJIacCU(UKAIMOHHOTO KPHUTEPHs, Kak (YHKIHOHATbHAS
POJIb 3TUX HOPM B MEXaHU3ME IIPABOBOIO PETYJIUPOBAHMUS.

Hopmam-npuHLuMnaM NpucyIiy Bce Te XapaKTepHble CBOMCTBA, YTO M TakK Ha-
3BIBAEMBIM THIUYHBIM HOpPMaM, KOHEYHO K€, C YYeTOM TOW CHEIU(HUKH, KOTOpast
MIPOHMCTEKAECT M3 0CO00TO (YHKIIMOHATIHHOTO Ha3Ha4yeHHs 3TUX HOpM. Hopmer-
MPUHLUIEBL, KaKk 0co0as pasHOBUIHOCTb CHCTEMOONPENEISAIOMNX CleHUaTU3UPO-
BaHHBIX MPABOBBIX HOPM, HapsAAy ¢ OOIIMMHU MPU3HAKAMU, MPUCYILIUMHU UM, KaK U
OO0 IpyToi paBOBOM HOpME, O0JIAZAIOT PAAOM crienuduueckux 4ept. B kaue-
CTBE TaKHX CICIU(YUISCKUX CBOHCTB HOPM-TIPHHIIUIIOB MOKHO Ha3BaTh:

— 0co0YI0 UMIIEPaTUBHOCTb U 0€3yCIIOBHOCTh MPAaBOBBIX MpPEANHCaHu, 3aKpe-
TUISTFOINMX MTPUHIIMIIBI TIPaBa;

— KOHIEHTPUPOBAHHOE OTPAKEHHE Ba)KHEHIINX 3KOHOMHYECKHX, COLUAIBHO-
MOJIUTHYECKUX, UJCOJOTHUECKUX, TyXOBHO-HPABCTBEHHBIX YCTOEB OOILECTBa, CO-
OTBETCTBYIOIIUX YPOBHIO €T0 UCTOPHUYECKOTO PA3BUTHS;

— OPMEHTUPOBAHHOCTh COBEPLIEHCTBOBAHMS CUCTEMBbI IIpaBa U cUCTEMaTHU3a-
LMY 3aKOHOJATEeNbCTBA. B COOTBETCTBUU C HUMHU ONPENEISAIOTCS HEOOXOAUMOCTb U
1IeJIecO00pa3HOCTh TPUHATHS, U3MEHEHHUS M OTMEHBI KOHKPETHBIX «THUMHYHBIX)
HOpM;

— TpHUIaHWe eJMHOOOpa3ws BCEH CHCTEME IIPABOBBIX HOPM, OOeCIcYcHUE
€IMHCTBA MPABOBOTO pETYJIMPOBAaHUS OOIIECTBEHHBIX OTHOIICHUI: HOPMBI-
TIPUHIIMITEI CIYKaT «IOPUINICCKAM OCHOBAHHEM IUISI KaXKIOW HOPMBI B OTAEIBHO-
CTH ... K&KAas HOpPMa BBITCKAET U3 HUX C JOTHYCCKOW HEM30€)KHOCTBHIO IMOT0OHO
3aKTFOYCHHIO M3 OOJIBIION MOCHUIKH IEYKTUBHOTO criutoru3may [19. C. 392];

— BO3MOXKHOCTh CAMOCTOSTEIIFHOTO PEryJIUPYIONIET0 BO3ACHCTBHS Ha 00IIECT-
BEHHBIE OTHOILIEHUS;

— B IIpeiesibHO 000011eHHO# opMe 3aKperuieHne O0IECTBEHHBIX OTHOIEHHIA,
HYXXJIAOIIUXCS B IPaBOBOM PETYIUPOBAHUU;

— oOyiaganue OoJiee BRICOKON FOPUIMYECKON CHIION 10 CPABHEHHIO C JIPYTHMHU
HOpMaMH, HEMOCPEACTBEHHO  YCTAHABJIMBAIOLIMMHM  MPAaBUIO  IOBEIEHUS.
B.B. ManblieB no 3toMy HOBOJY OTMEYAET, 4TO, IPOBO3IIIAIIAS «ITPUHIIMIIBI, 3a-
KOHOZATeNIb TEM CaMbIM BO3JIaraeT Ha ceOsi 00sS3aHHOCTh BOIUIONIATH MX B IPABO-
BBIX HOPMaX ... C 3aKOHOJATeNsl He CHUMAeTcs 0053aHHOCTh OTMEHUTh WM U3Me-
HUTHb BCAKYI0 HOPMY NpH OOHApY>KEHWHU €€ HECOOTBETCTBHUS C 3THMMHU NPHUHIIHUIA-
mm» [20]. T.H. HemaraeBa aHaorn4HbpIM 00pa3oM ompezesisieT 3HaYeHHE HOPM-
MIPUHIIUIIOB MEXIYHAPOJHOTO IyOIMYHOTO MPaBa, TOBOPS, YTO OHH «HOCAT Xapak-
Tep CBEPXUMIIEPATUBHBIX HOPM, UMEIOIINX BBICUIYIO IOpUANYECKYIO cuity. HopMma,
MPOTUBOpeYanias OOMICTTPU3HAHHOMY NPUHIIMITY, IOPUINYECCKH HEeICHCTBUTEIbHA
(1e momkHa UMeTh mocieactsuid)» [21. C. 127].

B ropuanyeckoit uTepaType BbICKa3bIBAETCS TAKXKE TOUKA 3PEHHS 00 HCKIIO-
YUTEJIFHON CTaOMIBHOCTH HOPM-IPHHLUIIOB U 00 MX OCOOBIX (DYHKITHSIX: OCHOB-
HBIX Hadal B TIpaBe, 33134, (aKTOpoB 0Opa3oBaHMS HOPMATHBHOW TOCYAapCTBEH-
HOU BOJM (HOPM, HHCTUTYTOB U T. 1.), IporHo3upoBanud u Ap. [22. C. 17]. Nnbie



A.B. Bapanos

10

HOPMEI IIpaBa SBIIOTCA B OONbIIei crermeHN OUHAMHYHBIMA. OHH MEHSIOTCS B
COOTBETCTBUM C H3MEHEHHEM (BO3HUKHOBEHHEM, Pa3BUTHEM, HCUE3HOBEHHEM)
KOHKPETHBIX OOIIECTBEHHBIX OTHOLICHHUH, JUIS PETYJIUPOBAHHUS KOTOPBIX OHH H
MIPUHHUMAIOTCSL.

ITo cpaBHEHMIO C JeKIapaTUBHBIMH (y4pEAUTEIbHBIMU) HOPMaMH JAJSl HOPM-
MIPUHIIMIIOB XapaKTepHa OOJbIIas CTeNeHh KOHKPETH3AIUY COJEPKAIIUXCA B HUX
TpeboBaHMiA. OHAKO IO OTHOMICHHIO KO BCEM WHBIM HOpPMaMm HOPMBI-TIPHHIIHITEI
obnagaror HauOobIIeH cTemeHpl0 oO0ImHOCTH. HecoMHeHHO, comepkaHue HOPM-
MPUHIIMIIOB TOpa3fo TiyOxke U Ooraye, yeM HOPM, YCTAHABIHMBAIOIIUX «THUITHY-
Hble» IpaBUJIa MOBEIECHUSA: OHM «BJSAIOTCS CBOETO POJia ITAJIOHAMHU, «JIOKaTOpa-
MU, MO3BOJIAIOIIMMHI YCTAaHOBUTh HEOOXOJMMOE COOTBETCTBHE LI€JeH M CPEICTB
HEMOCPENICTBEHHO PETYJISATHBHBIX HOPM OOBEKTUBHBIM 3aKOHAaM OOILECTBEHHOTO
pazsutusi» [23. C. 214].

Ho, HEcMOTps Ha ompeseneHHyI0 CHeHU(pHUKY, HOPMa-TIIPHHIUIL, IT0 METKOMY
yTtBepxaeHuto B.A. ToncTtuka, — «3TO OAHA U3 Pa3HOBUIHOCTEH HOPM IpaBa U He
Oosee Toroy» [24].

Bompoc o cTpykType HOPMBI-IPUHLIKIA SBISETCS OTHOCUTEJIBHO MaJlOHMC-
CIeOBaHHBIM B IOPUINYECKONW HayKe: «BOMPOC K€ O CTPYKType HOPM, HE SB-
JSAOIMUXCSA MPaBUIAMH TOBEJICHUS... IO HEJABHETO BPEMEHU HE TOJIBKO HE
paccmatpuBancsi, HO naxke u He ctaBmics» [23. C. 185]. Kak mpaBumno, mpu
paccMOTpPEHUH B Hay4yHOH U yueOHOM nuTeparype GOJIbIIMHCTBO aBTOPOB Orpa-
HUYUBAIOTCS YKa3aHHEM Ha TO, YTO TaKue HOPMBI JHOO BOOOIIE HE HUMEIOT
CTPYKTYPHI B €€ KJIaCCUYECKOM IMOHUMAaHHUM: «TPEXUJIEHHAasl CTPYKTypa CBOMCT-
BEHHa HE BCEM HOpMaM IpaBa, HalpuUMep, HOpPMaM-NIPUHLUIIAM, HOpMaM-
nepuHuAM oHa He cBoiicTBeHHa» [25. C. 8], nubo, kak numet JI.A. Mopo3o-
Ba, UM IIPUCYILla COBCEM HHas CTPYKTypa, HE pacKphlBas IpHU 3TOM, UYTO 3TO 3a
CTPYKTypa ¥ B 4eM MPOSBISIETCS €e CBocoOpa3ue, OTMeuas JINIIb, YTO IMpodie-
MBI CTPYKTYPBl HOPM-IIPHHIIUIIOB OCTAIOTCS Hepa3paOOTaHHBIMH B OOLIEH Teo-
puu npasa [26. C. 210].

AHaornyHoOW TOYKW 3peHus npuaepxuBaercs W B.K. babaes, BbickazaBmmii
MBICITb O TOM, YTO «HET CMbICIIa UCKaTh B OTIPAaBHBIX (YYPEIUTEIbHBIX) HOpMaX
TUIOTE3y, MTUCTIO3UIINI0 WIH CaHKIHI. OHU UMEIOT WHBIE CTPYKTYpHBIC dJIeMEH-
Te» [27. C. 96-97]. B kauecTBe TakKuX CTPYKTYPHBIX JIEMEHTOB OH HAa3bIBAET CO-
BOKYITHOCTh CYILECTBEHHbBIX IPHU3HAKOB IPHUHIMIA IIpaBa, BBIPAXKEHHBIX IIyTeM
CIIOBECHOTO 00O03HAYCHUS MM NPSMOTO TEKCTyanbHoro ykasanus [28. C. 411-
412]. HecoMHEHHO, Takoe CY>KIEHHE 3aciTy’KMBaeT BHUMAaHHUS W BBI3BIBACT HE
TOJIBKO Hay4YHBId, HO U NMPaKTUUECKUH HHTEpeC MMEHHO KaK IOMIBITKA MPHUBIICYb
BHHMAaHHE K BOMPOCY O CTPYKType CHEIHATU3UPOBAHHBIX HOPM, B TOM YHUCIE H
HOpM-npuHIMIOB. Ho, Kak mpeacTasiseTcs, IpU3Haku IIPaBOBOTO SIBJIEHUS, K Ka-
KOBBIM OTHOCHUTCS M NPHUHLMII IIpaBa, HE MOTYT BBICTYIIaTh B KauecTBE CTPYKTYp-
HBIX DJIEMEHTOB MpeAnucaHusi, GopMaJbHO 3TO fABJIEHHE 3aKperuitiomero. [Ipu-
3HAKH, B TOM YHCJIE U CYIIECTBEHHbBIE, OMMMCHIBAIOT SIBJICHHUE, PACKPHIBAIOT €r0 OC-
HOBHBIE XapaKTEPUCTUKU, HO HE OMPENEISIOT €ro BHYTpeHHee cTpoeHue. OHU He
TOJIBKO HE TIO3BOJISIIOT IPOCTIENUTh U BBISIBUTH T€ BHYTPEHHHUE B3aMMOCBSI3H, KOTO-
pBIe BO3HUKAIOT M CYIICCTBYIOT MEXKIY COCTABHBIMH YaCTSIMH, CTPYKTYPHBIMH
JJIEMEHTaMHU SIBJIEHUS, HO U HE MO3BOJIAIOT BBIIEIUTH CAMH CTPYKTYPHBIE 3JI€MEH-
Tbl. HopMa mpaBa — 3TO perynasTop MOBEJCHUSA, U HAa DIIEMEHTapPHOM ypOBHE OHa
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JIOJKHA IEMOHCTPUPOBATh MEXaHU3M PETyJIMPOBaHUS, a HE XapaKTepHble (IIyCTh U
CYILLIECTBEHHBIE) IPU3HAKU BBIPAXKaeMOT0 B HEH SBJICHUS WM Ipoliecca.

I'.JI. OcoknHa OTMEYaeT, YTO MPU TEKCTYaJIbHOM CHOC00e 3aKperuieHUs! «oc-
HOBHBIC HadYaja IPEICTABISIOT COOOH IMPHHIUIBI-HOPMEI, KOTOPBIE O0O0JIANaloT
BCEMH CBOMCTBaMHU U CTPYKTYPHBIMU YacTAMHU HOPM IpaBa, XOTs ACHCTBUE UX CO-
JICpKaHUsT paclpoCTpaHsAeTCs AAJIECKO 3a MpEeibl JaHHOH KOHKPETHOH HOPMBI»
[29. C. 105-106]. HecmoTtpst Ha TO, YTO 3Ta MO3WIMS HE HAILIa HIUPOKOH IMOJ-
IEpKKH W Pa3BUTHS B IOPUANYCCKOW JIHTEpaType, ee CIeAyeT Mpu3HaTh Oojee
o0ocHoBaHHOH. TpexaneMeHTHasl CTPYKTYpa HOPMBI-IPUHIIUIA 00YyCIOBINBACTCS
OOBEKTUBHBIM XapaKTepPOM IpaBHIia, BBIpaxaeMoro 3Tod HopMmoi. Kak u mrobas
Jpyrasg HOpMa, HOpMa-IPUHIUI JOJDKHA COAEp)KaTh YCIOBHE CBOETO AEHCTBUS
(runoresy) u, cOOCTBEHHO, CaMO MPaBUIIO, IYCTh U MaKCUMaJIbHO abCTparupoBaH-
HOE U 0000IIECHHOE, BRIpAXKAOIee KIIOUEBYIO HICIO ONPEACICHHOTO «Cpe3ay mpa-
BOBOTO DETYJIHPOBaHUS (AUCIO3UIMIO), a TaKKEe CIIOCOO CBOETO O0ECHCUCHHUS
(caHKIHMIO).
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Baranov Andrew V. Tomsk State University (Tomsk, Russian Federation)
NORMS-PRINCIPLES IN THE MECHANISM OF LEGAL REGULATION
Key words: legal norms, legal principles, legal regulation, imperativeness of norms-principles.

The article deals with such system-determinative specialized legal norms as norms-principles.
Any system including the one of legal regulation will be stable, strong and capable of progressive,
consistent development when it has the basic, foundational elements which predetermine its essence,
structure, functions and purposes. Legal norms-principles are such elements for the system of law. It is
worth noting that despite a wide clarification in scientific and educational literature, legal science has
not developed a unified attitude to understanding legal principles.

Legal principles imply basic, guiding provisions which embrace the most essential characteristics
of law; original ideas, theoretical expressions (scientific abstractions) of public relations; original nor-
mative guiding basics; original, determining ideas, provisions and settlements; basic ideas, provisions
that express the essence and common factors as a specific social regulator. Thus, we can see that in
legal literature «legal principles» imply «ideas», «basics» and «provisions». Most scientists dealing
with the problems of legal principles point out that these principles form a peculiar link between law
and morality and constitute an original ethical and organizational basis for the emergence, develop-
ment and functioning of law

Legal principles influence lawmaking and law enforcement since they serve as a direct guideline
for legislators and law enforcers but they also affect public relations that are subject to legal regulation.
Legal principles enshrined in the normative legal regulations constitute a separate kind of legal norms
i.e. norms-principles which establish legal provisions of a higher level of generalization and abstract-
ing.

Norms-principles have the same characteristics as the so-called typical norms do with account of
the specificity of their functioning. Being a kind of system-determinative specialized legal norms,
norms-principles have both common for all norms features and a number of specific ones.

References

1. Grigorieva, N. (1995) Printsipy ugolovnogo sudoproizvodstva i dokazatel'stva [Principles of
criminal procedure and proving]. Rossiyskaya yustitsiya - Russian Justitia. 8. pp. 39—42.

2. Alekseev, S.S., Vaskov, P.T., Dyuryagin, 1.Ya. et al. (1971) Osnovy teorii gosudarstva i prava
[The Basics Theory of State and Law]. 2nd ed. Moscow: Yuridicheskaya literatura.

3. Ayzenberg, A.M., Aleksandrov, N.G., Alekseev, S.S. et al. (1973) Marksistsko-leninskaya
obshchaya teoriya gosudarstva i prava. Sotsialisticheskoe pravo [The Marxist-Leninist general theory
of state and law. The Socialist Law]. Moscow: Yuridicheskaya literatura.



HOprl-npuHL;unbl 6 MeXAaHUu3IMe npaeoeo2o pecyiupoeanus

13

4. Denisov, A.L., Zorkin, V.D., Kenenov, A.A. et al. (1980) Teoriya gosudarstva i prava [Theory
of State and Law]. Moscow: Yuridicheskaya literatura.

5. Alekseev, S.S. (1981) Obshchaya teoriya prava: 2 t. [The General Theory of Law: In 2 vols].
Vol. 1. Moscow: Yuridicheskaya literatura.

6. Matuzov, N.I. & Malko, A.V. (2001) Teoriya gosudarstva i prava [The Theory of State and
Law]. 2nd ed. Moscow: Yurist".

7. Marchenko, M.N. (1998) Obshchaya teoriya gosudarstva i prava: Teoriya prava [The general
theory of state and law: The theory of law]. Vol. 2. Moscow: Zertsalo.

8. Malko, A.V. (2010) Teoriya gosudarstva i prava v skhemakh, opredeleniyakh i kommentari-
yakh [The theory of state and law in the schemes, definitions and comments]. Moscow: Prospekt.

9. Fuller, L.L. (2007) Moral’ prava [The moral of law]. Translated from English by T. Danilova.
Moscow: IRISEN.

10. Russian Federation. (1994) The Civil Code of the Russian Federation (Part One) of November
30, 1994. Ne 51-FZ (ed. as of April 6, 2011). Sobranie zakonodatel'stva RF - Legislation Bulletin of the
Russian Federation. 32. Art. 3301.

11. Kriger, G.A. (1981) Mesto printsipov sovetskogo ugolovnogo prava v sisteme printsipov
prava [The role of the principles of criminal law in the Soviet legislative system]. Sovetskoe gosudar-
stvo i pravo. 2. pp. 102-107.

12. Alekseev, S.S. (1999) Pravo: azbuka — teoriya — filosofiya. Opyt kompleksnogo issledovaniya
[Law: Alphabeth - theory - philosophy. An experience of complex research]. Moscow: Statut.

13. Malein, N.S. (1996) Pravovye printsipy, normy i sudebnaya praktika [Legal principles, rules
and court practice]. Gosudarstvo i pravo - State and Law. 6.

14. Voronov, A.F. (2003) O ponyatii, znachenii i normativhom zakreplenii printsipov grazhdan-
skogo 1 arbitrazhnogo protsessual'nogo prava []. Zakonodatel'stvo. 12. pp. 47-58.

15. Sidorkin, A.S. (2010) Printsipy prava: ponyatie i realizatsiya v rossiyskom zakonodatel'stve i
sudebnoy praktike [The principles of law: The concept and realization in the Russian legislation and
judicial practice]. Abstract of Law Cand. Diss. Moscow.

16. Livshits, R.Z. (1994) Teoriya prava [The theory of law]. Moscow: BEK.

17. Kartashov, V.N. (2007) Printsipy prava [The principles of law]. In: Babaev, V.K. (ed.) Te-
oriya gosudarstva i prava [The Theory of State and Law]. 2nd ed. Moscow: Yurist".

18. Babaev, VK. (ed.) Teoriya gosudarstva i prava [The Theory of State and Law]. 2nd ed. Mos-
cow: Yurist".

19. Nedbaylo, P.E. (1960) Primenenie sovetskikh pravovykh norm [The use of Soviet law]. Mos-
cow: Gosyurizdat.

20. Maltsev, V.V. (1997) Printsipy ugolovnogo zakonodatel'stva i obshchestvenno opasnoe pove-
denie [The principles of criminal law and socially dangerous behavior]. Gosudarstvo i pravo - State
and Law. 2. pp. 98-102.

21. Neshataeva, T.N. (2004) Sud i obshchepriznannye printsipy i normy mezhdunarodnogo prava
[The Court and the generally recognized principles and norms of international law]. Vestn. Vysshego
arbitrazhnogo suda RF. 3. pp. 124-140.

22. Evgrafov, P.B. (1981) Sootnoshenie struktury sovetskogo prava i struktury sovetskogo zako-
nodatel'stva [The structure of Soviet law to the structure of the Soviet legislation]. Abstract of Law
Cand. Diss. Kharkov.

23. Baytin, M.I. (2011) Sushchnost' prava (Sovremennoe normativnoe pravoponimanie na grani
dvukh vekov) [The essence of law (Modern normative legal thinking on the verge of the century)].
Saratov: Saratov State Academy of Law.

24. Tolstik, V.A. (2000) Obshchepriznannye printsipy i normy mezhdunarodnogo prava v pravo-
voy sisteme Rossii [|. Zhurnal rossiyskogo prava - Journal of Russian Law. 8. pp. 67-77.

25. Degot, B.A. (1978) Klassifikatsiya norm sovetskogo sotsialisticheskogo prava po ikh struc-
ture [The classification of the norms of Soviet socialist law by their structure]. Abstract of Law Cand.
Diss. Saratov.

26. Morozova, L.A. (2001) Baytin, M.I. Sushchnost' prava (Sovremennoe normativnoe pra-
voponimanie na grani dvukh vekov) [M.L. Baytin. The essence of law (Modern normative legal
thinking on the verge of the century)]. Pravovedenie - The Legal Studies. 6. pp. 209-211.




A.B. bapanos
14 P

27. Babaev, V.K. (1987) Struktura yuridicheskoy normy [The structure of the legal norm].
In: Babaev, V.K. & Baytin, M.1. (eds) Normy sovetskogo prava. Problemy teorii [The norms of
Soviet law. Problems of the theory]. Saratov: Saratov State Univeristy.

28. Babaev, V.K. (ed.) Teoriya gosudarstva i prava [The Theory of State and Law]. 2nd ed. Mos-
cow: Yurist".

32. Osokina, G.L. (2006) Grazhdanskiy protsess. Obshchaya chast’ [Civil process. General part].
Moscow: Yurist".



Bectauk Tomckoro rocynapcrsenHoro ynusepcutera. [Ipaso. 2016. Ned (22)

YK 340.111
DOI: 10.17223/22253513/22/2

K.A. Opaos

IPEIMET OBMEHA OBSI3AHHOCTEN CYBBEKTOB
IPABOBOW KN3HU

B nayunoii cmamve daemcsi XxapaxmepucmuKa mako2o coO0epiCAmenbHO20 dNeMeHma Kame-
20puU  «NPAGOBAst JCU3HLY, KAK NpeoMem oO6MeHa 06A3aHHOCmel CyObeKmos npagosoll
ocusHu. Ha npumepe noopasoenenust npagoeoil HCusHu HA UHOUBUOYATbHYIO, 2PYRNOBYIO,
00WeCMEEHHYIO U MENCOYHAPOOHYIO OCYWECMEIAemcs AHAMU3 NpeoMema 0OMEeHa 603HU-
Karowux 00s3aHHOCMell NPUMEHUMEHO K KANCOOU U3 3AA81EHHbIX (POPM.

KitroueBsle CII0Ba: npasosas JicusHb, UHOUGUOYATbHAS NPABOBAsL JHCU3Hb, SPYRNO6AS NPABO-
645 JHCU3HD, 0OWECMBEHHAS NPABOBAsL JHCUSHD, NpeoMen 0OMeHa 00A3aHHOCmel CYObeKnos

npaeogoﬂ HCU3HU.

B nocnenHee BpeMs B pOCCUHCKON MTPaBOBOI HayKe JOCTATOUHO YaCTO MOXKHO
BCTPETUTh HCIOJB30BAHUE TAKOH KaTEropuH, Kak IpaBoBas X W3Hb. OCHOBHas
JIMCKYCCHS, CYIIECTBYIONIAas B HAYYHOH Cpele OTHOCHTENBHO JaHHOTO SBJIEHHS,
3aTparuBaeT COAEPXKATENbHYI0 CTOPOHY U B OCHOBHOM KacaeTcsl KaueCTBEHHOMU
XapaKTEPUCTHKH BXOMAIMINX B HEE KOMIIOHCHTOB.

HexoTopsle ydeHbIe OTHOCAT K €€ COICP)KaHHIO HCKIIIOUUTENBHO NTO3UTHBHBIC
3JIEMEHTHI, CPEAN KOTOPBIX BBIICINAIOT: IOPHIMYECKHE TIOHATHS M TEPMUHBI, TOCY-
JTApCTBO M €T0 MEXaHu3M, (hopMy rocymapcTBa, MIpU3HAKU M ONpPEeICHHUE TIpaBa,
MEXaHU3M IIPaBOBOTO PETyIHPOBaHUSA, HOPMY IpaBa, IOPUIANYECKHE HUCTOYHUKH
(opmbr) mpaBa, mMpaBOBBIE AKTHI, HOPMAaTHBHBIE TPABOBHIE AKTHI, IIPABOOTHOIIE-
HUsI, IPAaBOTBOPUECTBO M CHCTEMATH3ALUIO 3aKOHOJATENbCTBA, CUCTEMY IIPaBa,
peann3anuio TpaBa, TOIKOBAaHME IIPaBa, 3aKOHHOCTb U IPABOINOPSIOK, CHCTEMY
MCTOYHUKOB TIPaBa, MEXaHU3M U Pe3yIbTaT ACHCTBUS IpaBa 1 MHBIE.

Jpyrue uccienoBaTteny, KOTOPhIX OOMNbIIas 4acTh, B CBOK O4Yepe/b, ONAraoT,
YTO IIpaBOBas XXU3Hb — OoJjiee 00bEMHAasI KaTeTOPHs, MTOCKOIbKY BKJIIOYAET B ceOs
SBJIEHHUA HE TOJBKO MO3WTHBHOTO XapakTepa, HO M HEraTWBHOTO, CPEIH KOTOPBIX
BBIJICIISIIOT: MPaBOHAPYLICHUE, MPECTYILUICHUE, 3I0YNOTpebIeHue paBoM, aedop-
MaIuoo Tpo(ecCHOHATBHOTO MPAaBOCO3HAHUS, TCEBAOGOPMEI, (OpPManu3M, Kop-
PYIIHMOHHOCTD, IPEBPAIIEHHE TOCYAAPCTBEHHOTO ammapara 3 IOJHOMOYHOIO B
UHCTPYMEHT IPOU3BOJIa YHHOBHUKOB, IIPEBPALICHUE COOCTBEHHOCTH B IOpUAMYE-
CKyI0 (DHKIHIO, POCT «apTe(aKTHBIX» (POPM OpPTaHH3ALUHN IOCYAAPCTBEHHOM KH3-
HH, CMEIIEHNE TUIIOB M OTpacjel Mmpasa, OTOXK/IECTBICHNE TOCYJAPCTBEHHOTO HH-
Tepeca ¢ OOIIECTBEHHBIM, BO3pACTaHUE PaJUKaIbHBIX, TICEBAONPABOBEIX CPEICTB
peleHus I100anbHbIX MIPo0IeM, MOTUTU3AIMIO IPaBa U P APYTHX.

B cymecTByomux Hay4qHBIX pa3paboTKax, KaCAIOMUXCS KATETOPUH «IIPaBOBast
KH3HBb», B KaUeCTBE OCHOBHBIX KPHUTEPHEB, KOTOPHIE MO3BOJIOT OTTPAHUYNTDH €&
OT CMEXHBIX IMPABOBBIX KATCTOPHUH, BBIIENSIOT OOIIECTBEHHBIC OTHOLICHUS, METO-
JIBI, PEXKUMBI 1 OOMEH 00s3aHHOCTSIMH.
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[Mocnenuee, mo muenuto B.I1. Manaxosa u H.J[. OpuamBunu [1. C. 431], sB-
JSIeTCS OJTHUM M3 KIIOYEBBIX JIEMEHTOB, KOTOPBIA MO3BOJSET OTIPAHMYHTH JIaH-
HYIO KaTETOPHIO OT IPYTUX U PACKPHITH €€ COEPKATECIBHYIO CTOPOHY.

B 3aBucuMocTH OT XapakTepa M OOITHOCTH CyOBEKTOB, BKIIFOUEHHBIX B IIPABO-
BYIO KW3Hb, OHa MOXKET OBITH NpeJcTaBieHa WHIMBHAYaIbHON, TPYIIIOBOA U 00-
IIECTBEHHON (OPMOI.

B pamkax kaxmol W3 HHX IpaBOBas >KU3HB INPEIACTABICHA CBOMMH OCOOCH-
HOCTSIMH M 9epTaMH, KOTOPBIC MO3BOJLTIOT MOTYECPKHYTH MX HHAWBUAYAIHHOCTE.
BwMmecte ¢ TeMm naHHBIE (DOPMBI HEPa3phIBHO CBSI3aHBI JIPYT C APYroM, oOpasys cre-
IUQHUIECKHE CBSI3HM, KOTOPHIE AAIOT emle 0ojee MOMHYI0 XapakTePHCTHKY IpaBo-
BOM KHM3HU B LICIIOM.

B kauecTBe yHHBEpPCAIBHOTO KPUTEPHUS, KOTOPBIN MO3BOJISAET OTTPAaHUYUTH Ka-
TETOPHUIO NPABOBOM JKU3HH OT MHBIX IIPABOBBIX SBJICHUH, MOKHO BBIICIATH OOMEH
npaB u obs3aHHOCTEH. [IpHnepkuBasch ero B KaueCTBE OCHOBHOTO CPEICTBa I (-
(depeHIMaINM, a TaKKe YYUTHIBas CIIOXHMBIIHECS TEOpEeTHUeCKHe pa3pabOTKH B
JTaHHOM cepe, MOKHO BBIJCIHUTEH JONOIHUTEIBHbBIC IPH3HAKH, KOTOPHIE ITO3BOJIAT
MIOJTHEE 0XapaKTEePU30BATh KAXKAYIO U3 3asSBICHHBIX (hOPM.

Takumu uAEHTH(GHUKATOPAaMH MOTYT SIBJISATHCS: CYOBEKTHI OOMEHA, TPEIMETHI
oOMeHa, CTerIeHb KOHKPETHOCTH O0OMEHa.

OpHUM W3 KPUTEPHEB, KOTOPHIA MO3BOJISICT MOTHEE JaTh XapaKTEPUCTHKY 3a-
SIBIICHHBIX B HayKe (pOpM IPABOBOW JKU3HH (MHAWBUAYaIHHOM, TPYIIIOBOH, 00IIe-
CTBEHHOU U MEXIYHApOIHOM), SBISETCA npeomem obMena, TIOA KOTOPHIM IOHH-
MaeTcs IPOLIeCC B3aNMHOH Iepesaddl MPHHAIISKAIINX CyObeKTaM IIpaB U 00s3aH-
HOCTEM.

B pamkax ocymiecTBIeHHMs HHAWBUIYaJbHOH ITPaBOBOW >KM3HM BO3HHKAIOT
Pa3NIUYHOTO poja 00S3aTENBCTBA, KOTOPHIE BCEIETO OTPAKalOT MHTEPECHl U II0-
TPeOHOCTH KOHKPETHBIX HHAWBUIOB.

Anroputm oO6MeHa CBOJUTCS K CIEAYIOIINUM COCTaBIISIOLINM.

YesoBek 0071aa€T €CTCCTBEHHBIMU TOTPEOHOCTSIMUA M HPUTSI3AaHUSAMH, KOTO-
pBIC TIPH TIOMOIIY ITO3UTHBHOTO IIpaBa MOIYYalOT CBOE 3aKpeIuicHue B BUAC (op-
MaJIbHO 3aKPEIUICHHBIX, TApaHTHPOBAHHBIX TOCYIapCcTBOM IpaBoMounid. [lanee, B
3aBUCHMOCTH OT HHTEPECOB U MOOYXJCHUI, NHANBUA BCTYIACT B Pa3lINUHBIC TIPO-
IIECCHl, B KOTOPBIX OH MOXET IPETBOPUTH B XKM3Hb CBOW HPUTS3aHUA. [laHHBIN
MIPOIIECC MMEHYETCsI 00s53aTelIbCTBOM, B paMKax KOTOPOTO Y HETro MPOHCXOAUT
BO3HMKHOBECHHUC TIPaB U OOSI3aHHOCTEH, ONpPEEICHHBIX ACHCTBYIONINM 3aKOHOIA-
TEIBECTBOM.

OpmHUM U3 IPUMEPOB, KOTOPEIA OMHMCHIBACT BOIUIOIICHHE TAHHOTO alITOpPHTMa
B XM3Hb U TOATBEPAKIACT MPOLIECC 0OMEHA MPaB U 00SI3aHHOCTEH, MOXKET CIIYKUTh
JIOTOBOP PO3HUYHOH KYTUTH-TIPOJAXKH.

W3navanpHO BCeM JeecOCOOHBIM (DPU3HYESCKUM H IOPHIMYCCKUM JIUIAM MpHU-
HaJUIe)KaT eCTeCTBEHHbIE NMPUTS3aHHUS B BHUJIE IPABOMOYHH 110 BJIQJICHUIO, TIOJIB30-
BaHHIO WM PAacTOPSDKEHHIO MMYIIECTBOM (TSI COOCTBEHHUKA), TUOO BO3MOXKHO-
CTH TI0 MPUOOPETCHUIO NAHHBIX MPABOMOYHU (Il MHEIX Jwi). [Ipu oOoromHOM
KEJTaHUN ¥ BOJICH3BSIBICHUH JTAaHHBIX CYOBEKTOB MEXIAYy HUMH MOXKET BO3HHKHYTb
CBSI3b B BHUJIE 00SI3aTENbCTBA IO B3aMMOBBITOJJHOMY OOMEHY MpPUHAUICKAIIUX UM
MIPaBOMOYMH KaK KOHKPETHOTO 00s3aTeNbCTBA, KOTOpOe O0003HAUYEHO B 3aKOHE
«pO3HUYHOU Kymei-pogaxeit» (ct. 492 I'paxkganckoro kojekca PD).
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B cBs3M ¢ BO3HHKHOBEHHEM IAaHHOTO OO0S3aTENbCTBA y KaKIOH W3 CTOPOH
(bopMHpyeTCsi COBOKYITHOCTh TpaB U 00sS3aHHOCTEH IS OJTHOIIEHHOTO U B3aUMO-
BBIF'OJJHOI'O YIOBJICTBOPCHHUA UX HHTEPECOB.

JlanHple mpaBa u OOSM3aHHOCTH MPEACTABILIIOT COOOH 3aKOHOMEPHEBIH HUTOT B
3asBJICHHOM AITOPUTME, CTAHOBSICH OCHOBHBIM IPEIMETOM OOMEHA B WHIUBHIY-
aIbHOM (hopMe PaBOBOM JKU3HU.

AHanormyHoe 3HAUCHHE npedmen 0OMeHa umeem @ pynnosoll (popme npaso-
601 Jicu3Hu, HO cO CBOMMH crienudraeckumu ocodeHHocTsMH. [IpencraBurenn
COIUAJIBHBIX I'PYIII, B OTJIUYUEC OT UHAUBUIOB, XapaKTCPU3YIOTCS HAJIMIUEM Y HUX
COIMAIBHBIX POJIEH.

ConmanpHas pojib — 3T0 00yCIOBICHHASI TPEOOBAHUSIME OOIIECTBA MOJIEINB TI0-
BEJICHUS JMYHOCTHU, HATPABIICHHAS HA BBITIOJHCHHE MPHHAMICKAIIUX € TpaB U
o0s3aHHOCTEHA.

CorracHO CYIIECTBYIOIINM HCCIICAOBAHUSIM B 00JIACTH COIMOIIOTHH JIF00ast op-
TaHu3aIys OOIIeCTBA WM TPYIIBI MPEANOIaracT HAINIUE COBOKYITHOCTH Pa3iiv-
yaromuxcs poieil. B wactHocTH, [Tutep Beprep momaraer, 4to «o0iecTBo mpen-
CTaBJIIEeT COOOM CeTh COMMANBHBIX poieii» [2. C. 56].

B oTnuuue oT MHAMBUAYATBHOM (GOPMBI IPABOBOH KU3HH, TJE UX YIACTHUKAM
MpUHAIeKAT HHIUBUAYyAIbHBIC CyOBEKTUBHBIC ITPaBa M 003aHHOCTH, 3a4acTyI0 U
HE CBSI3aHHBIC C MX COIMAJIBHBIM CTaTyCOM, OTHOIICHHUS CYOBEKTOB TPYHIIOBON
XKHU3HA 00YCIIOBICHH IMEHHO WX COLMAIBHBIME POJSIMU. BeTymast Mexxay co0oit B
MPaBOBbIC OTHOIICHUSA, JAHHBIE YYACTHUKH 3apaHee OCBEJOMJICHBI 00 O0COOEHHO-
cTsax npeamera oomena. ChopmupoBaBmrecs: TpeOOBaHUs, CBI3aHHBIC C UX COIH-
TFHON pOJIBbI0, KaK MPaBUIIO, OOJiee MIM MEHEE M3BECTHBI YIaCTHHKAM POJICBOTO
B3aUMOJICUCTBHS, MIO3TOMY MOPOXKIAIOT ONPECIICHHBIC POJICBEIC HaMepeHus. Bee
YYaCTHUKH OXHIAIOT APYT OT Ipyra IOBEACHHS, BIHMCHIBAIOMICTOCS B KOHTEKCT
JTaHHBIX COIMAJBHBIX poyiell. braromaps sToMy coIManbHOE HOBEACHHE IOAEH
CTaHOBHTCSl B 3HAYMTEIFHON CTEICHU INPEICKa3yeMbIM, a WHOTJA JaKe CTEpeo-
THUITHBIM.

ConmanpHasi poiib CYAbH 3aKIIOYACTCS B TOM, UTO OH SIBISICTCS CIY)KHTEIEM
3aKOHA W MPABOCYAUs, B CBA3U C STHM OH BOCHIPUHHUMACTCS TPKIAHAMH KaK OJIH-
LHECTBOPCHUEC CIIPABCAJINMBOCTH, OTBETCTBCHHOCTH, 6€CHpI/ICTpaCTHOCTI/I U TyMaHHu3-
Ma. JlaHHas posb MPOSBIIIETCS B COBOKYITHOCTH IpaB U 00sS3aHHOCTEH, IpHHAIIIC-
KaIIUX CyIbe KaK yYacTHHKY INPAaBOBBIX OTHOWIeHWH. Kpyr momHOMoumid cympu
COIVIACHO JCHCTBYIOIEMY 3aKOHOAATEILCTBY BEChbMa IIMPOK, YTO OOYCIIOBICHO
€r0 BBICOKHM CTAaTyCOM W 3HAYCHHEM B JCATCIHHOCTH TOCYAAPCTBEHHBIX OPTaHOB.
Bonee Toro, 3axkon PD ot 26 utonst 1992 1. Ne 3132-1 «O cratyce cyzeit B Poccwii-
ckoit denepanuny NPeABIBISACT TPEOOBAHHS HE TOJNBKO K €ro MPo(eCCHOHATBHBIM
KadecTBaM, HO M 3aTparuBaeT YaCTUYHO €ro JIMYHBIe. B yacTHOCTH, CyIbs TIpH HC-
TIOJTHEHUH CBOWX ITOJTHOMOYHH, 8 TaK)KE BO BHECITY>KCOHBIX OTHONICHUSIX JOJDKECH
u30eratb BCEro, YTO MOTJIO Obl YMAITUTh aBTOPUTET CYACOHOM BIACTH, JOCTOMHCT-
BO CyJibU WUJIKX BbI3BATb COMHCHHC B €TO O6’beKTI/IBHOCTI/I, CIIPaBEIJIMBOCTH U 6€C-
npucTpactHoctu [3].

Ho Tem He MeHee mpu OCYHICCTBICHHH MPABOCYAMS CYIbs BOCIPHHUMACTCSI
MMEHHO KaK CITy>KUTEllb TPaBOCYIHsI CO CBOMM HAaOOpOM mpaB W 00sS3aHHOCTEH,
OHU U (POPMHPYIOT €r0 COMHAIBHYIO POJb, KOTOPas OYEBHUIHA HHBIM YYaCTHUKAM
cynebnoro mporecca. KakuM Obl cybsd HU OBbLT 4eJIOBEKOM (JOOPBIM WM 37IBIM,
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XOPOIIMM WJIH IUIOXHM, SMOITMOHANBHBEIM WM CACPKAaHHBIM), OH IOJDKEH OBITh
Mpeke BCero KBaNU()UUIUPOBAHHBIM CIICLHATUCTOM, TOCKOJIBKY JIHIIA, BOBJICUEH-
HBIE B PaCCMOTpPEHHE KOHKPETHOTO Jiejia, BOCIIPUHUMAIOT €ro Kak CIYXHUTEeNs 3a-
KOHa U OXHZAIOT OT HEr0 COOTBETCTBYIOIETO IOBEACHUS. A 3TO U SIBISETCS
peaIMeToM OOMeHa B paMKax rpyIrnoBoil popMbl MpaBoBOil KU3HU.

ConepxaHue COLMANBHBIX PONel CyOBEKTOB TPYHIOBOH (OPMBI MIPAaBOBOI
KHM3HM HE CBOIMTCS K MEXaHHYECKOMY U TOIOPHOMY OCYIIECTBICHHUIO IIPaB U BBI-
MIOJTHEHUIO O0S3aHHOCTEH, OHO MPEAIoaraeT M OIpeIeICHHYI0 CBOOOITy CyOhek-
TOB, BRIPDAXKCHHYIO B BUJIC PA3JIMIHBIX aJIbTCPHATHUB CBOCTO IMOBEACHU .

ITpu ocymiecTBICHUN NMPABOCYANS YYaCTHHUKHU IIpOIiecca TOJDKHBI CTOS 1aBaTh
CBOW IMOKA3aHUs, HO CYIbs IO CBOEMY YCMOTPEHHIO MOKET TTO3BOIHUTE UM 3TO Jie-
JaTh, HE BCTaBasi CO CBOMX MecT. AHAJIOTUYHasi CBOOOIa YCMOTPEHUS CYIIECTBYET
Y CIYXKHTENS CUCTEMBI NPABOCYIUS TP BHIHECEHUN PELICHUS, MOCKOJIBKY 3aKOH
3aKpeIUisieT NI OCHOBHBIC TPEOOBAHUSA K ATOMY aKTy, a €ro COIepKaTelbHOe
HAIOJTHEHWE M OKOHYATEJIbHBIM HUTOr (KOHKPETHBIM CPOK HaKa3aHUsA WIH CyMMa
mrpada) 3aBUCUT OT HHIAUBUAYAIBHOTO MTOJIX0/1A CYAbH K KOHKPETHOM CUTyaluH.

Bonee Toro, B HEKOTOPBIX CHTYAIHSIX IPOSBICHUEC WHUIUATHBE MOXKET OBITH
00yCIIOBIIEHO HE TOJIBKO YCMOTPEHHEM OONajaTessl ONpeAeieHHON COLUalIbHON
pOIH, HO 1 0OOCHOBaHHBIM PUCKOM. DTO MPOUCXOIUT TOT/IA, KOTr/ia CyOBEKT, OCy-
IIECTBIISST TTIOBCEHEBHOE BEHITIONHCHHUE CBOMX CIY)KEOHBIX 00sS3aHHOCTEH, COBEp-
[IaeT PUCKOBAaHHEIH ITOCTYIIOK, HAIIPUMED, CIIACacT XKHU3Hb JPYToro 4eJIoBeKa. DTO
00BSICHSICTCS MHOTOOOpa3UEM COITUANILHBIX POJIEH, KOTOPhIE CBOMCTBEHHBI CyOBEK-
TaM IIpaBoBOi xu3HU. IlonoxeHue yenoBeka, BBITOIHSIOIIEIO TOJBKO 3aaHHBIN
QTOPUTM B paMKax CBOEU pOJH, BCETrla MATOJOTHYHO M MPEAIoNIaract, 4To OH
KUBET B YCIOBUSX IMOJHOM M30JISILMUA OT MHBIX OOIIECTBEHHBIX CBs3eH (3aKIIOueH-
HBI{ B HCTIPABUTEIEHOM YUPEKIACHHH).

JKuznp obmectBa Kyaa 6ojee MHOrooOpa3Ha, B TOM YHCIIE U IPaBOBas )KU3Hb.
B paccmatpuBaemMoM mpuMepe ¢ Cylibeil MOKHO BBIIEIUTH €ro Pojb KaK y4acTHH-
Ka cyAe0HOro, TPaXJaHCKOTO WJIM aJIMUHHCTPATUBHOTO CYAOIMPOU3BOJCTBA, €T
POJb KaK PYKOBOIWTEIS IJIsl TIOMOIIIHUKA CYABbU M CEeKpeTaps CcyneOHOro 3acema-
HUS, POJIb MOJYMHEHHOTO Mepe]l peaceaTeNieM Cya, a TaKXKe poJib KaK y4acTHH-
Ka UHBIX O6HIGCTBCHHO-HpaBOBI>IX CBH3€I71, HanmpuMmep, BOAUTECIIA WU MCHICXO0Ja B
00JacTH TOPOKHOTO NBIKCHHS. B paMkax KakJoW M3 MpeCTaBICHHBIX POJICH OH
Oyzmer o0nagate pa3HBIMH IO KOJIUYECTBEHHOMY COCTaBy IMpaBaMH U 00s3aHHO-
CTAMH, a TAKKC IO UX KaYC€CTBCHHOMY 06MeHy C UHBIMH Cy6'I)CKTaMI/I HpaBOBOﬁ
xu3HU. [Ipeamer oOMEHa B KaXI0i CUTyaIllH 110 OOMEHY COLMANBHBIX poJiei Oy-
JICT TIPEICTAaBICH WHANBUAYAIBHO.

JlaHHas MHAMBHUIYaJbHOCTH B OYEPEAHOM pa3 MOJYEpPKUBAET crienupUIecKuit
XapakTep COLMUAIBHBIX POJIEH y4aCTHUKOB TPYIMIIOBOM MPaBOBOW >KU3HH, B OTJIH-
9re 0T WHAWBUIYaIbHOHN U 00IIecTBeHHOH (opm e€ mposiBieHus. OHa MPOSBILET-
cs MpEXJe BCEro B TOM, YTO KOHKPETHAs COLUalbHAs POjib ACHCTBUTENbHA WM
TOXIACCTBECHHA IO OTHOIICHUIO K TEM, KTO 3aHUMAECT OHpe,Z[eJ'ICHHI;IfI COL[HaJ'II;HLIﬁ
craryc. Cynpsi, TpeOYIOIMHN OT MOJCYANMOTO BCTaTh U OOBSCHUTH CBOIO MTO3HIIUIO
M0 paccMaTpUBaeMOMYy JeNy, BOCIIPUHUMAETCS BIOJIHE aJleKBATHO, U MOACYAUMBIHA
BBHITIOJIHAET ero TpeboBaHue. Ecim jxe Cynibs 03ByUHBAET TO e caMmoe TpeOoBaHHe
OT CBOETO CyINpyTa, IIPOJaBIa B Mara3uHe WM OT Memexoaa, TO ero BPsA JIU BOC-
MPUMYT JOJDKHBIM 00pa3oM U OTPearupyroT 0KUAAEMbIM I HErO MOBEICHUEM.
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[pyroii BOIIpOC 3aKIIIOYaeTCS B TOM, YTO COIMATbHBIC PO HEKOTOPHIX yda-
CTHUKOB IOPUIMYECKON >KU3HU BOCIPHUHUMAIOTCS C TO3HMILUHU YCTOSIBILIMXCSA CTe-
PEOTHIIOB, KOTOpPBIC HE BCETZla MMEIOT MOJOXKUTENBHBIM Xapaktep. Ecmu «obpas
CyIObH» B HaIlleM OOIIECTBE OICHHBACTCS B IEJIOM IO3UTHUBHO, TO «00pa3 MOJH-
LeicKoro», «o0pa3 YNHOBHUKA» KOJEOJETCS OT OTHOCHUTEIHHO MO3UTHBHOTO IO
KpaiiHe HeraTUBHOTO. M, K COXXaleHHIo, JaHHBIE CTEPEOTUITB OKA3BIBAIOT BIUSHHUE
Ha CYIECTBYIONMIA npeaMeT ooMeHa. CyObeKThl, BCTYHAIOIIUE B IIPOIECC OOMEHA
IpaB U O0SI3aHHOCTEH C MPEACTABUTEIIMH OIOPOKPATUUECKOTO alapara, OTiInda-
I0TCSI C(QOPMHUPOBABIICHCST YyCTAHOBKON Ha BRICTPAHBAHUE CBOETO TMOBeneHUS. bes-
YCIIOBHO, 3TO HE JOJDKHO BIMATH HA Pe3yiIbTaT OOMEHA MpaB M 00s3aHHOCTEH, HO
CaMBIM HETOCPEICTBEHHBIM 00pa3oM OTpa)kaeTcs Ha KadeCTBCHHOW XapakKTepH-
cTuKe (OPMHUPYIOIIErocs OTHOILIEHHS, KOTOPOE MMEET HETraTUBHBIA OTTEHOK H
BJIMSCT HA aBTOPUTET TOCYJaPCTBEHHOI BIACTH.

Ilpeomem obmena 6 obwecmeeHHOU NPAGOBOl HCU3HU COCTABISICT COBOKYII-
HOCTh TPABOMOYHI U JOJKEHCTBOBAHUH, c(DOPMUPOBAHHBIX B BUIEC KOHKPETHBIX
MO3UTUBHBIX HOPM, 3aIPETOB, JO3BOJCHUN M 0OSA3BIBaHUI, KOTOpBIC OOIIECTBO
IIOJDKHO BBITIONHATE B YCTAHOBIICHHOM TOpsiike. B camom o0rieM BHIe U B Hieaie
3TO JOJDKEH OBITh B3aUMOOOYCIIOBICHHBIH 00MEH TpeOOBaHUSAMHU, KOTOPBIE MPEIb-
SIBIISIFOT JIPYT JPYTy OOIIECTBO M FOCYJapCTBO, CBOCTO poJa B3aUMOBBIIOJHOE CO-
TPYAHUYECTBO, KOTOPOE YOBJIETBOPSICT HHTEPECH 00X CTOPOH.

B maHHOM KOHTEKCTE IeIec000pa3HO BCIIOMHUTH CHOPMHUPOBABIIYIOCS B AIIO-
Xy TIPOCBEILICHUS TEOPHIO OOIIECCTBEHHOTO JOTOBOPA, OCHOBOIOJIOKHIUKAMU KOTO-
poii sBnsitores Jxon Jlokk, Tomac ['066c n YKan-)Kak Pycco. CornacHo ux uccie-
IIOBaHISIM, K OCHOBHBIM MIPU3HAKaM OOIIECTBEHHOTO TOTOBOPA MOYKHO OTHECTH:

— UJIEI0 BCEOOIIEro paBeHCTBa;

— HaJM4#e y TpakAaH Mpas, CBOOO 1 BO3MOKHOCTE HX PCaTH3aIUI;

— CO3HATENBHBIN OTKAa3 OT YaCTH CBOWX MpaB M CBOOO B OTBET Ha obecrede-
HUE MOPAIKa U CTAOUILHOCTH B 00LIECTBE;

— HaJM4HE y IpakJaH BO3MOXKHOCTH OKa3bIBaTh BIMSHUE HA YIpPABICHHE Je-
JIAMH TOCYIapCTBa;

— peajbHYI0 BO3MOXHOCTh OTPaHUUYEHHS JEeSITeIbHOCTH FOCy1apcTBa, €CIIM OHO
BBIXOJIUT 32 PaMKH JOTOBOPA.

OTH TEOpETHUECKUE TIONOKEHHS COCTABILIOT MOJENTD HICATHHOTO COCYIIECT-
BOBAHUS M KOHCTPYKTUBHOTO B3aMMOJICHCTBHS OOIIECTBA M TOCYAAPCTBA, IPUIEM
KJIFOUEBOM acIeKT 3aKI0YaeTcs B TOM, YTO 3TO UMEHHO HAEaN, KOTOPOTO KpaifHe
penko ynmaercsi moctudb. OCOOCHHO aKTyaJdbHO TaHHOE TIOJIOKEHHE U MHOTHX
COBPEMEHHBIX IOCYIapCTB, TIIE SCIIHM M CYIIECTBOBAIN KaKHe-TO HapaOOTKH B 3TOU
cepe, TO OHU MPETEPIEIN BEChMa CYIIECTBEHHOE UCKAXEHUE.

Te rocymapcTBa, KOTOpPBIC B3SUIM Ha ceOsl 00s3aTENBCTBA 110 3aKIIIOYCHHOMY C
rpakJaHaMH OOIIECTBEHHOMY TOTOBOPY U CJIEIOBAITH €TO IOJIOKCHUSIM B TCUCHUE
KaKoro-TO MepHOa, B YCIOBHIX COBPEMEHHON EHCTBUTENBHOCTH JAOMYCKAIOT OT-
KJIOHCHHE OT €r0 KJIACCHYECKUX U HJICAIBHBIX MOJOXKEHUH. B OCHOBHOM JaHHBIE
TpaHC(HOPMAIIH CBOISITCS K CIEAYIOMIAM aCIeKTaM:

— IpakJlaHe B COBPEMEHHBIX 00IIecTBaxX B OOJbIEH Mepe MpeACTaBIAI0T KaTe-
TOPHUIO YIPABIISIEMbIX, HEXKEJIN PABHBIX MO CBOEMY CTaTYCy M OTHOIICHHIO K IoCy-
TapCTBY;
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— peanm3anys W TapaHTHs MPaB U CBOOOJ TpakIaH HOCAT B OCHOBHOM JIEKJa-
paTHBHBIN XapakTep;

— HEJIOBEpHUE BIIACTH;

— HEYBEPEHHOCTH TPaXKJaH B PEalM3alliy CBOMX IIpaB M CBOOOI, a Takxke Oe-
3BIHUIIMaTUBHOCTH K MPOLIeccaM IIPaBOBO KU3HU;

— OTpaHMYCHUE CTIOCOOHOCTH BO3AEHCTBHS Ha BIACTh JTUOO OTBETCTBEHHOCTH
3a JTr00bIe (POPMBI IPOSIBIICHHS TAKOW aKTHBHOCTH.

ITo cBoeli cyTn mpenMeToM 0OOMEHa B OOIIECTBEHHOW (pOpMe TIPAaBOBOM KHU3HH
SIBJISIETCS] COBOKYITHOCTh TPEOOBAHUII B BUC 3aIPETOB, OOSI3BIBAHUI U HEOOJIBIIIO-
ro KOJMYECTBa IpaB, KOTOpPHIE CHOPMUpOBaJa BIACTH K CBOMM IOAYMHECHHBIM B
0o0MeH Ha MHIMYIO 0€30IIaCHOCTh U BeCbMa MILTIO30PHOE Pa3BHUTHE.

B nanHOM muiaHe cripaBeIMBO YTBEPXKICHHUE, YTO COBpeMEeHHast MoAU(UKaLus
00IIECTBEHHOTO JOTOBOPA MPAKTHUECKH JIMIIIIIA OOIIECTBO PHIYAaroB BO3ICHCTBHUS
Ha BiacTh. OOIIECTBEHHBIH TOTOBOP MOT OBl CTaTh OTHHUM M3 CPEICTB «ypaBHE-
HUS TPAXKAAH U TOCYNapCTBa; OH HE TOJNBKO MO3BOJIUI OBl JIIOISAM CO3aTh HHCTH-
TYT TOCYAAapCTBEHHOM BIIACTH, HO U IPEIOCTaBIII HEOOXOAUMBIC PBIYAard KOHTPOJIS
Hax HAMH. [ocymapcTBo He mpocTo OBl YIPaBIsLIO JIOABMH, HO W 00Jamano 1o
OTHOIIIEHUIO K HUM psiioM o0si3arenseTs [4. C. 23].

Eme onHOM pa3sHOBUIHOCTBIO (OPMBI MPABOBOW KU3HM SIBISICTCS MeNCOVHA-
POOHas gopma, Komopas umeem ceoll cneyuguueckutl npeomem oOMeHa, 3aKIT0-
YafOUIUHACS B TOM, YTO OOMEH IPOUCXOIHUT MEXKIY Pa3TUIHBIMHU MIPABOBHIMU CHC-
TeMaMU (rocynapcTBaMu, HapoJaMHu, HaIMsIMU, 00IIeCTBAMU, CTpaHaMH) U KacaeT-
csl TOCTHDKEHUH B cepe mpasa.

Hcropus MexIyHapOIHBIX MPABOBBHIX YUCHHUU MpeAJiaracT pa3IndHbIe BapHaH-
Thl ompejaesieHUH 0000ILaronell KaTeropuu — MEXAyHapOIHOE MpaBO, OXBAaTbI-
BalOIllee Pa3IMYHbBIC IIPABOBBIC SBJICHUS M BOSHUKAIOIINE B CBSI3U C 3TUM OTHOIIIE-
HUS Ha MSKIYHAPOIHOM (MEKTOCYIapCTBCHHOM) ypoBHE. Cpert HIX MOKHO BBI-
JIeNUTh:

«TIPaBO HAPOJIOB» — «BHEIIHEE TOCyIapcTBEHHOE paBoy (I'erens);

«MexcyBeperHoe paBo» (Tay6e);

«mpaBo rocynapctsy» (Kanr);

«MexyHapoHoe npaso» (M. bentam);

«mexrocynapcteHHoe npaso» (H.H. Kopkynos, I'. Emnuaexk);

«TpaHCHaMOHaIBHOE mpaBoy (D. xeccen);

«muposoe npaso» (I'.JIx. bepman);

«riobansHOe TipaBoy» (I'. ToibHep);

«KOHTTIOMepaT MpaBoBeIX cucteM» (B.M. Kopemnkwuit) [5].

UyTh MEHBIIUM MHOT000pa3eM MHEHUH OTIMYaloTCsl C(OPMHUPOBABIIUECS B
HayKe ITOIXONBl OTHOCHTENFHO XapakTepa IIPOMCXOXKACHHUS MEXIyHapOIHOTO
MpaBa KaK KaTerOpHH, BKIIOYAIOMICH B ce0sl CHCTEMY IPHHIUIIOB W HOPM, peria-
MEHTHUPYIOIIUX JIEATENIbHOCTh Pa3IMYHBbIX TOCYIApCTB M HAPOAHOCTEH, a TaKxke
OTIPEICIMIOMNX UX MpaBa U 005S3aHHOCTH. AHANN3 JAaHHBIX KOHIIETIIIUH MO3BOJISET
mogpo0OHee paccMOTPETh MEXIYHApOTHOE MPaBO KaK CHCTEMY HOPM M Kak OT-
JIeNIbHYIO TPABOBYIO KaTErOpHUIO, a TakkKe aKUEeHTHPOBAaTh BHUMaHHE Ha (HOpMU-
pyromeMcs: mpeaMere oOMEHa, OIPEACIAIONIEM MEXIyHApOoAHYI0 (OopMy NpaBo-
BOH JKU3HU.
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[lpu B3amMoOneHCTBHH TOCyAapcTBa B TEPBYIO OYEpEOb PYKOBOACTBYIOTCS
c(hOPMHPOBABIIUMHUCS [[CHHOCTSIMH M HHTEPECAMH, BBIPA)KCHHBIMH B BHJIC BIIOJHE
KOHKPETHOTO BOJICH3bSIBICHUSL.

Paznumyne HanpaBieHMd B JAHHOM KOHTEKCTE OCYIIECTBIISICTCS 1O JIMHUH pa3-
paboTaHHOrO B cepe mpaBa TaK HA3BIBAEMOTO BOIIOHTAPUCTCKOTO TOAXOIA, B
OCHOBE KOTOPOTO JISKUT BOJIS U BOJICH3BSBICHUE CYOBEKTa MEKIYHAPOTHOM (op-
MBI TIPABOBOH JKH3HHU.

Juddepennuanus cymecTByOmux pa3paboToK B AaHHOH cdepe Mmo3BOISIET
JIeTaIbHEE U MOJHEE BBIIBUTH MOTHBBI BOJICH3BSBICHHUS CYOBEKTOB MEKITYHAPOI-
HOTO TIpaBa.

B mepByro odepenr BBI3BEIBAIOT HMHTEepec HccienoBaHus [ eopra EmmmHexa
(Georg Jellinek), koTOpBIi SBIISIETCS OCHOBOIOJIOKHHKOM TEOPHH CaMOOTpaHHYe-
Hus. CormacHO e€ IMOJIOKEHUSM TOCYJapCTBO YYacTBYCT B CO3JAHUH MEKAyHa-
POIHOTO TpaBa, ero (popMUPOBAHUH, OTPAHUIHBAsI CBOM COOCTBEHHEIH CyBEepEeHH-
TeT. Boms rocynapcTBa HampasiieHa Ha TO, 9TOOBI TIOCPEICTBOM B3aHMMOJICHCTBUS C
JIPYTUMHU TOCYAapCTBAMK HAWTH ONTUMAIBHBIC IMyTH JATbHEHINET0 KOHCTPYKTHB-
Horo pa3utHsl. [IporcxoauT Auanor, B pe3yabTaTe KOTOPOTO TOCYIApCTBO BO UM
KaKHUX-TO OOIIMX HHTEPECOB OTPAHUIMBACT CBOM COOCTBEHHBIM.

CrenyronmM yISHbIM, TIPEIOKUBIINM aTbTCPHATHBHYIO TOUKY 3PCHHUS, SIBIIS-
etcst 'enpux Tpurens (Heinrich Triepel), mpenctaBUTens TEOPHH «CIUSHUS BOJIb
(«Vereinbarungy). CorsacHO TaHHOW KOHIICTIIIMHA MEXTOCYIapCTBEHHEIE COTJIAIIIe-
HUSI — 9TO CIUHCTBCHHBIA UCTOYHHK MEXKIYHAPOIHOTO IpaBa, BO3HUKAOIICTO U3
COCIIMHEHUS TOCYJapCTBECHHON BOJIM OJHOTO cyOBekTa (TocylapcTBa) M oOmIci
(CBOMCTBEHHOI HECKOJILKUM TOCYIapCTBaM).

HccnemoBarens mpoBOAUT TU(PPEPCHIINANNIO TAKUX KATETOPHUi, KaK «CIUSIHUC
BoJIb» («Vereinbarungy») M «corJallieHue», «corjiacue Boyib» («Vertragy), Tae oc-
HOBHOE KITIOYEBOE 3HAYCHUE MPUOOPETACT IMPOLECC H3BSIBICHIS M BEIPAKCHUS BO-
JIH, TIPUCYILEH 3aMHTEPECOBAHHON CTOPOHE (OTACIEHOMY TOCYAapPCTBY).

Jis MexXIyHapoIHBIX JTOTOBOPOB THIa Vertrag («COTJAIIEHHE», «COTTacue
BOITb») MIMEET MECTO KOMITPOMHCC, TaK KaK eI CTOPOH, YIaCTBYIOIIUX B TOTOBO-
pe, pasuble. Kaxknast 3 CTOPOH MBITACTCSl COXPAHHUTh CBOM COOCTBEHHBIA MHTEPEC
B MaKCHMaJbHO MEPBOHAYAILHOM BHJC, COXPAaHUTh HEH3MECHHBIMH TC YCTpEeMJIC-
HUSI, KOTOPBIE OTPaXXaloT UX CYBEPEHHUTET U BOJIO. DTO IO CBOCH CYTH MApUTETHOE
COTJIAIICHHE, B paMKaX KOTOPOTO Ka)KIOBIH W3 YYaCTHUKOB MPUACPKUBACTCS BBI-
OpanHoi nmo3unuy. EcTh muns ¢opManbHO 3aKpeIviCHHbBIE 00Iye mpaBuiia, BbIpa-
JKAIOIINE UX BOJICU3BSBICHUE, HO TIPH 3TOM Ka)XZ1asi M3 CTOPOH HE CTPEMUTCS JTaH-
HYIO BOJIIO BEIIIOJTHATH WIIK €€ OTPaHUYHNBATh B TOJIB3Y 00IIero Oiara.

Takue MeXIyHApOJHBIC NTOTOBOPHI, IO MHeHUIo ['enpuxa Tpumens, He sBIs-
FOTCSI ICTOYHUKAMH MEKIYHAPOIHOTO TIpaBa.

WHoe 3HaueHWE HMEET «CIMSHUE BOJIbY», WK «Vereinbarungy [6. C. 145], gTo,
MO YTBEPKICHUIO TpHUIENs, SBISETCS HOPMOYCTAaHOBUTEIBHBIM JTOTOBOPOM €O
y4acTHUKOB. X 00benuHsIEeT OTUHAKOBBIN UHTEPEC, 11EN1b Y HUX CYIIECTBYET OJH-
HAKOBasl WM CXOXKasl CHCTEMa IIEHHOCTEH, KOTOPOH OHU XOTSIT MOJCITUTHCS C IPY-
THM YYaCTHHUKOM MEXKYHAPOTHBIX OTHOIICHHUH U, 00 IHHUBIINCH, TPEYMHOXHTH
eé, creaB oOIIel.

Emé omna mosurus npuHamiexut duonucno Anmuiorta (Anzilotti), mpen-
CTaBHTEIIO MO3UTUBUCTCKON MIKOJEI paBa. COTIacHO €ro BO33PEHUSIM, MEKIyHa-
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POIHEIC COTJIAIICHUS KaK MpeaMeT oOMEHA MHTepeca W BOJCH3BSBICHUS CYOBEK-
TOB MEXIYHApOJHOTO MpaBa CTAHOBATCS 00s3aTENbHBI B CUITY TpaBuIIa «pacta sunt
servanday («Z0TOBOpPHI HY>)KHO COOJIOAATEY, «IOTOBOPBI JIOJDKHBI COOTIOIATHCS) C
TOTO0 MOMEHTA, KOTJIa TOCYIapCTBa BBIPA3HIIH OIPEIEIICHHEIM 00pa3oM CBOIO BOITIO
OBITH CBSI3aHHBIMU TaKUMH COTJIAIICHUSMHU. MeXIyHapoIHOE U BHYTPUTOCYAapCT-
BCHHOC IIpaBO IIPU TAKOM IMOAXOAC MNPEACTABJIAIOT 0060171 OTACIIBHBIC CUCTEMbI U
10 CBOEH CyTH CITy’KaT pa3HbIM HHTEpecam [7].

JlaHHBIE TIOAXOIBI B TIOJHOW MEpe OTPAaXKAIOT CIOKUBINYIOCS CHEHU(PHUKY OT-
HOIICHUH, CKJIQABIBAIONINXCS B chepe MEeXTyHApOTHBIX OTHOIICHHH B COBPEMCH-
HOM Mupe. Ilpomcxonsmue mporecch TIo0aNu3aly OKa3bIBAIOT BIMSHHUE Ha
OoJtbIIee KOJIMYECTBO TOCYJapCTB, MPUIEM CTEHCHD BIHSHUS (KaK MTOJIOKHUTEIBHO-
ro, TaK ¥ OTPULIATENILHOTO) ¢ KaXKIBIM FOJIOM CTAHOBHUTCA Cephe3Hee U OLIyTHMEE.
Kak mpaBunmbHO yTBepxkmaer WM. Jlykamyk: «['nmobanu3anus — IBYCTOPOHHHMA
nporecc. OHa crocoOHa naTh U300MINE, TOBBICUTH MPOAYKTHBHOCTD, d(P(PEKTHB-
HOCTb Npou3BoAcTBa. C Ipyroil CTOPOHBL, OHA YIIIyOJsieT HepaBeHCTBO, 3aTPy IHS-
€T TPUCTIOCOOJICHHE K HOBBIM YCIIOBHSIM, YMEHBIIACT pa3HOOOpasue, CHUXKAET
POJb TOCYAapCTBA U MOBHIIIACT PO KOPIIOPANUI B PEryIUPOBAHUH TTIOOATBHBIX
nporteccony [8. C. 12].

OBOJIOLMS COBPEMEHHBIX Pa3BUTHIX M Pa3BUBAIOLIMXCS FOCYAapCTIB OCYIIECT-
BISIETCSI TAKUM 00pa3oM, UTO OHA YK€ HE NMPEACTABIICTCS BO3MOKHONW 0€3 BIHS-
HUS TI00aNBHBIX TPOIIECCOB HA CONMANBHBIHN, MOTUTHICCKUH, KYIbTYPHBIH 1, 0€3-
YCIIOBHO, SKOHOMHUYECKHUU YKJIall OTACIBHBIX HALMH, IO CYTH TPAaHCHOPMHUPYS €TOo
B TPaHCHAIMOHATBHBINA. DTOT OOBEKTUBHBIN NPOIIECC HOCUT CHCTEMHBINH XapakTep
U OXBAaTBIBACT BCE C(ephI )KU3HU OOIIECTBA.

B pesynbrare riobanuzanud MUp CTaHOBHUTCS 0ojiee CBS3aHHBIM M Oojiee 3a-
BHCHMBIM OT BCEX CYOBEKTOB, YUaCTBYIOIIUX B €ro pa3BUTHH. [IpomcxoanT Kak
YBENUUCHHUE KOJTHYECTBA OOIINX ISl TPYIIIBI TOCYAAPCTB MPOOIeM, TaK M PACIIH-
pEeHHe YKciia U TUIIOB UHTETPUPYIOLINXCS CyOBeKTOB [9].

CylecTBYIOT TOUKH 3pEHHS, UTO JajbHEWIIee pa3BUTHE JAHHBIX IPOIIECCOB
MOYKET MIPUBECTH K CTHPAHUIO TPAHUI] MEXKIY MEKIYHAPOJHEIM U BHYTPUTOCYAAp-
CTBEHHBIM IPAaBOM M B MEPCHEKTHBE HAC KAET CO3JaHHEe HOBOW MOJENH IpaBa —
MHUPOBOI TnobanbHO mpaBoBoii cucteMbl [10. C. 86—87]. OmHaKO HEKOTOPHIMH
YYEHBIMH BBICKA3bIBACTCS OOOCHOBAaHHOE MHEHHE, YTO BpeMs IS BCEOOIel yHU-
¢uKanuy mpasa elie He MPUIUIO W TOJFKO MEKIY CTpaHaMH, CBSI3aHHBIMHU OOIIHN-
MU TPaJULUAMU U KyJIBTypOU, BO3SMOXKHO JOCTHKEHHUE JOTOBOPEHHOCTH.

AHanM3 KOHIETINH, MO-pa3HOMY TPAKTYIOIIUX TPHPOAY BOSHUKHOBEHUS Me-
KITyHAPOIHOTO TIPaBa, a TAaKKe yUeT IMPOIECCOB II00ATN3AINY TTOATBEPKIAIOT TOT
(hakT, 4TO MpeaMETOM OOMEHa B MEXKIyHApOJHON (hopMe MPaBOBOM >KU3HU SBIIS-
IOTCSI HHTEPECHl U IICHHOCTH KOHKPETHOTO TOCYAapCTBa, BRIPAKEHHEBIC B €T0 BOJIE-
U3BSIBICHHM.

Berynate uiam He BCTynaTh B pa3jIMyHbIE MEKIYHAPOAHbIE COAPYKECTBA, allb-
STHCBI WJTH COIO3BI 3aBUCHUT BCEIENIO OT HHTEPECa KOHKPETHOTO TOCYAapCTBa U, 0e3-
YCIIOBHO, TOJDKHO YYUTHIBATH UX TPaIUINHU BO BeexX cdepax obmectBa. Ho coBpe-
MEHHBI MHp, BIIPOYEM KaK M PaHblIe, JOCTATOYHO LUHUYEH, U OH BBIHYKIAeT
NPUHUMATh CJIOKUBLIMECA IpaBuia, aJallTUPOBATL UX K YCJIOBUAM TOW WJIM UHOM
CaMOOBITHOCTH, 3a4acTyio BooOme e€ He yuuThiBas. [IpHunHBI TaHHBIX SBICHUN
MOTYT OBITH 0OYCIIOBJIEHBI KaK O0BEKTHBHBIM Pa3BUTHEM YEJIOBEYECKOTO MPOrpec-
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ca, Tak ¥ IeJCHANPABICHHBIM BO3ICHCTBHEM 3aHHTEPECOBAHHBIX CTOPOH. JTO BCE
MPUBOIUT K MOTEPE UIACHTHYHOCTH U YHUKAIBHOCTH KOHKPETHBIX CTPaH, HAPOJIOB,
rocyaapcCTB. B JaHHBIX YCJIOBHUAX BAXKHO IMONBITATLCSA COXPAHUTH 6anch HUHTEPEC-
COB M HAaIPaBHUTh MPOIECC UMEHHO HA KOHCTPYKTHBHBI OOMEH JOCTHKECHHSIMH
MOCPEJICTBOM JHAJIOTa, & HE BO3ICHCTBUS U ITOIABICHUSL.

PaccMoTpeHne naHHOTO MarepHana MO3BOJSIET MOJNHEE U CoJepiKaTelibHee
0XapaKTepH30BaTh KATETOPUIO MPABOBOM KHM3HU KaK CAMOCTOSTEIBHOTO MPABOBO-
rO SIBJICHHS, HMEIOLIEr0 CBOE 000COOICHHOE 3HAUEHHE B CHCTEME FOPHUIMIECKOTO
3HaHUA.

IToapoOHOE pacCMOTPEHHE COCTABIISIONINX AIEMEHTOB, BXOMISIIUX B CO/ICPXKa-
HHE JAHHOW NPaBOBOI KATErOPHH MMEET HE TOJIBKO TEOPETUUECKOEe 3HAYCHUE, 3a-
KJIFOYAroIIeecs B MPUPALICHUH 3HAHHS, HO TaKXKe CIOCOOCTBYeT Haubolee pazym-
HOM, 3 ()EeKTUBHON, rPaMOTHON W 1ENecO00pa3HOW MPAKTHIECKOH JCSITeIBbHOCTH
[0 peaiu3alii mpaBa BO BceX GopMax ero MposBICHUS: UCIONIb30BaHHS CyObEK-
TUBHBIX TIPaB, COOJIOACHHS MPABOBBIX 3allPETOB, HCIOJIHCHUS IOPUAMICCKUAX 00s-
33HHOCTCI>1, a TaKXXC MPUMECHCHUA ITpaBa JODKHOCTHBIMU JIMIIAM T'OCYJapCTBEHHBIX
OpTaHoB.
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THE OBJECT OF THE EXCHANGE OF DUTIES BETWEEN LEGAL LIFE SUBJECTS

Key words: legal life, individual legal life, group legal life, public legal life, object of the exchange of
duties between legal life subjects.

Nowadays, jurists develop and propose new categories which reflect the evolutional process in
the sphere of legal science. Being one of such categories, legal life was mentioned in the works of
prerevolutionary Russian scientists and is fully considered at a modern stage of development.

The article deals with the separate elements of legal life and their analysis that enables us to form
a comprehensive perception of the given legal category and characterize it as a separate legal phe-
nomenon.

The author separates the exchange of duties between the participants of relations as a universal
criterion which enables us to differentiate legal, economic, social and political life. Moreover, the
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author gives a detailed analysis of a separate element of such an exchange - the object of the exchange
of duties between legal life subjects. The element deals with such manifestations of legal life as indi-
vidual, group, public and international forms.

A detailed consideration of the constituent elements of legal life has not only a theoretical signifi-
cance but promotes a more sensible, effective, competent and purposeful activity when realizing the
right in all its forms. This fact is supported by the provision that citizens, legal entities and officials in
state bodies are the subjects involved in legal life and they develop a pattern for the creation of law, its
realization and application in modern Russian society.
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MMPOBJEMA KJIACCU®HUKANHA CJEJCTBEHHBIX JENCTBUIA

B cmamve paccmampusaromes npobiemuble achekmol npoyecca Kiaccugukayuu cieocm-
6eHHbIX Oelicmeuil. Ommeuaemcs, 4mo Ucnoib3yemvle 8 HAYYHbIX UCCIE008AHUSAX KIACCUDU-
Kayuu CIedCmEenHblx OetiCmeutl UMEIOm GbIPANCEHHYIO Y2OL08HO-NPOYECCYANbHYIO RPUPOOY.
Tooueprusaemcsi HenpoOYKMUSHOCMb 8bLOCACHUS KIACCUDUKAYUOHHBIX 2PYII O RPUHYUNY
«u mo u opyzoen. Aemopom npediazaemcs gvloeNeHUe MaKUX epynn Cle0CmEeHHbIX 0eicm-
8Ull, KAK NOUCKOBbLE, KOMMYHUKAMUGHbLE, IKCHEPUMEHMATbHBIE U UCCIE08AMENbCKUE.
KitoueBble cnoBa: credcmeenmvie Oeticmeusi, KlacCUu@uKayus, y20i08HO-NPOYECCYalbHasl
npupooa.

MHOT0AaCIeKTHOCTh MpoIlecca paccie0BaHus MPECTyIUICHHH Mpeamnoara-
€T HallM4ue IMHPOKOTO CHEKTpa WHCTPYMEHTOB, CIIOCOOCTBYIOIIMX JOCTHIKE-
HHUIO KPUMHHATUCTUYECKUA 3HAYMUMBIX 3aj7ad. TakOBBIM WHCTPYMEHTapUEM BBI-
CTYyNalT, TPeXJe BCEro, CICACTBCHHbIC ICHCTBUS, KOTOpPbIE MOTYT OBITh
CTPYIITHPOBAHBI B OTHOCHUTEIBHO cXokue Onmoku. Kmaccudukarus cienctBeH-
HBIX JICHUCTBUH, HECMOTPS Ha €€ KaXYIIYIOCS MPOCTOTY, B KPUMUHAIIUCTHKE 10
CHX TOp SIBISETCS MPOOIEeMHBIM MOMEHTOM. K coskanieHuio, OOJMBIIMHCTBO W3-
BECTHBIX KIIACCH(DUKAIMKA CIICICTBEHHBIX JIEHCTBHI JIMOO UMEIOT SPKO BHIpa-
KEHHYIO MPOIECCYyaTbHYIO MPUPOIY, TUOO0 HECYT B ceOe 3HAYMTEIBHOE KOJIH-
YECTBO MPOTHBOPEUUH.

Tak, B 3aBUCHMOCTH OT pa3/IeJICHUs YTOJIOBHOTO Mpollecca Ha CTaauM BhIJe-
JISIOT CIICACTBEHHBIC JCHCTBHUS, KOTOPHIC JOMyCTUMO MPOU3BOAMTE J0 BO30YXKIe-
HUS YTOJIOBHOTO JIEJIa U KOTOPBIE OMYCTUMO MPOU3BOJIUTH TOCIE BO30YKICHUS
yronoBHoro jeia. [lo cnocoOy MpUHATHS pelIeHUs] O MPOBEACHUH CIIEICTBEHHBIX
JICCTBUN OHU JICNIATCS Ha HEe TpeOYIOHe BEIHECEHHUS ITOCTAHOBIICHUH U TpeOyto-
[Ue BBIHECCHUS MTOCTAHOBIICHUH. be3 coMHEeHMs, 3TO KiIacCH(PUKAIUN 3HAYUMBIE,
HO TOJILKO B MPOIIECCYATBHOM acCIeKTe, TaK KaK COJACPKAHHUE BBICICHHBIX TPYIII
KpaiiHe HEe3HAUUTEIHLHO MPEAONpPECIAeT TAKTHUECKUE OCOOCHHOCTH IPOBEICHHS
JaHHBIX CIIEICTBEHHBIX AchcTBUi. To ke KacaeTcs ACICHUS CIEACTBEHHBIX JeHCT-
BUI II0 BPEMEHU U IIPOLIECCyaIbHOMY NOPSAIKY IIPOBEICHUS Ha NI€PBOHAYaJIbHBIC,
JIOTIOJTHUTENEHBIE U TIOBTOPHBIE.

MaJtocymiecTBeHHbIM 11 KPUMHHAJTUCTHKA OCHOBaHUEM KilacCH(UKAITUH
CIEICTBCHHBIX JICHCTBHI SBJISETCS HEMOCPEIACTBEHHBIM JIMOO OIMOCPEIOBAaHHBIN
MpOIIECC MONYYeHHUs J0Ka3aTenbCTBEHHOW HH(popMaluu. TeopeTnyeckas Hampas-
JICHHOCTh JaHHOM KiacCH(UKAIMU MpeIoNpeneseT 3aTpyIHUTEIbHOCTh e Hc-
MOJIb30BAaHUSL M, KaK CJEJCTBHE, HE3HAYUTEIBHOCTh €€ TaKTUKO-KPUMUHA-
JIMCTUYCSCKOM IIEHHOCTH.
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B 3aBucumoctu oT popM m CyOBEKTOB IPEIBAPUTEILHOTO PACCIeIOBAHUS
CJIEICTBEHHbIE JEUCTBUS JENATCS HAa HEOTJIOXHbIE W 0ObuHbBIe. be3 coMHeHus,
JaHHasl KJIaccu(UKalus UMeeT KPUMHUHAINCTUYECKYIO IIEHHOCTh, HO BBIIEIsIeMbIe
KJIacCU(UKANNOHHBIC TPYIIEI UMEIOT HE TaKTHYECKOE, a CTPATETHIECKOe 3Hade-
HUE, Mpenonpeaesssi HeHHOCTh AAHHOW KiacCH(PHUKAIMK MPEUMYIIECTBEHHO IS
KPUMHHAJIUCTHUECKON METOAMKHU pacclieoBaHUs NpecTyIuieHnid. OTMETUM TOJIb-
KO, YTO C TOYKH 3PEHHS TPaMMAaTHKH JaHHAs KJIaCCH(HUKANNSI OYCHb CIIOPHA, a ec-
T 100aBUTHh MHEHHE psia KPUMHHAIHNCTOB, YTO B JTAaHHOW KJIaCCH(MKAIIMU HEOO-
XOJIMMO BBIJENATH €UIE U IPYIIYy NMEePBOHAYAIBHBIX CIEICTBEHHBIX NEUCTBUN, 3TO
JIeJIEHNE CTAaHOBUTCS IPEIEIbHO YSI3BUMBIM.

CoOCTBEHHO, TaKTHKO-KPUMHHAIACTHICCKAME KIACCU(PHUKAUSIMH CIICICTBEH-
HBIX JEHCTBUN ABISAIOTCS TOJBKO JBE MPU3HAHHBIC MCCIENOBATEISIMH KiIacCU(pU-
Kalluu:

1. Knaccupukanus cieACTBEHHBIX ICUCTBUN IO IENH CIEACTBEHHOTO ICi-
CTBHS, BKIIOYAIOIIas CIEACTBEHHbIE NEHCTBHS, OPUCHTHUPOBAHHbBIE Ha MOJyde-
HHE JI0Ka3aTeNIbCTB, U CIEJICTBEHHbIC JAEHCTBUS, MPUOPUTETHO OPUEHTUPOBAH-
Hble Ha ONEPUPOBAHME YK€ MOJIYYEHHBIMU JOKA3aTeNbCTBAMU IUJISl MPOBEPKU
nocnennux. JlanHas knaccugukanus BBUIY aOCTPAKTHOCTH 00JaaeT BBICOKOM
TEOPETUYECKOM, HO HE NPHUKIAJHONW LIEHHOCTHIO JJIsI KPUMHHAJIUCTUUECKOU
TaKTUKH.

2. Knaccugukanust CIIeICTBEHHBIX IEHCTBHII IO MeTomaM OToOpaskeHus (ax-
TUYECKHUX JAHHBIX, BKIFOYAIOIIAsl TPU TPYIIbBI, & IMEHHO: TPYIITY CIEACTBEHHBIX
JIEHICTBUHA, B OCHOBE KOTOPBIX JIEXKHUT METOJl pacclpoca; I'pYIIly CIEACTBEHHBIX
NEHCTBHUHA, B OCHOBE KOTOPBIX JIS)KUT METOJ HAONIONCHNUS; TPYIILY CIEICTBEHHBIX
JecTBUN, OCHOBaHHBIX Ha COYETAaHMHM METOJIOB paccmpoca W HaOmoneHus. JlaH-
Has Kjaccu(pUKanus, NpU3HAHHAS OOJBITMHCTBOM KPHMMUHAIMCTOB ONTHMAIBHOH,
o0agaeT OJHAM HEIOCTaTKOM, MEPEUEPKUBAIOMINM ¢€ IEHHOCTh. Peus uuer o me-
TOJOJIOTHYECKON MaJIOLEHHOCTH KiacCU(pUKauu 1o Tumy «A», «b», «A u by no
CPaBHCHHUIO C KIACCHPUKAMIMU «A», «by, «By». CymecTBoBaHHE TPYIIBI «A U
b» («u To M gpyroe») MPUBOAUT K MOTEPE CMBICITA KIACCU(PHUKAINN H JOMYCKACTCS
JUTSL U3YYEHUS TpeAeNbHO abCTPaKTHBIX BEJIMYHH, TOJ] KOTOphIe HUKAK He MOJa-
JTaIOT CJCJICTBECHHBIC JECHCTBHS.

Kak BuzHO M3 npoJesiaHHOro aHanu3a B paMKaxX KpUMUHAJIUCTHYECKON TaKTHU-
KH, HET MOJHOIEHHOH KPUMHHATHCTHYCCKH 3HAUAMON KIaCCHU(PHUKALIUHN CICICT-
BEHHBIX JieiicTBuil. COBpEeMEHHBIN HCCIIeI0BATENb-KPUMHHAINCT BBIHYXKIEH pado-
TaTh HE C KJIACCH(UKAIMEH CIICICTBCHHBIX NESHCTBHI, a C UX IIEPEYHEM B YTOJIOB-
HO-TIpoliecCyalbHOM Kozekce. CuTyanus abcypaHa — paszien, UCCIeAyIOmMNA Tak-
TUKY CJICJICTBEHHBIX JCHCTBUH, HE NMeeT pa3paboTaHHON KiIacCU(pUKAIINH CIEACT-
BEHHBIX JICHCTBUH C BBIPAXKCHHON TaKTHKO-KPUMHHAJIUCTUYECKON OPUEHTHPOBAH-
HOCTBIO. BeposiTHO, Moo0Hast cUTyanusi HeIOITyCTUMa, YTO MpeJonpeaeiseT He-
00X0IMMOCTb paccMaTPUBAaEMBIX HCCIIEIOBaHUM.

[Mpencrapnsiercs, 4To TPeOOBaHUSAM KPUMUHATUCTHYECKOW KiIacCU(PUKAITUH
CIICZICTBEHHBIX JEHCTBHH JOJDKHA COOTBETCTBOBATH TaKas KIacCH(HUKANHUSA, KOTO-
pas BKJIIO4aeT B ceOsl:

e [IOHMMaHUE€ TOTO, YTO MPH KPUMHUHAJIUCTHUECKOM HCCIIEOBAaHUM CIENCT-
BEHHBIX JeUCTBHI HanboJee 3HAaUNM dIIEMEHT HX COACpIKaHHsA, a He MPOIecCyalb-
HOM perjiaMeHTalllu;
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® CTPYKTYpY KJacCH(PHKAIMU O THITY «A», «b», «B»;

® KOJHMYECTBO KIACCU(UKAITMOHHBIX Tpynm oT 3 10 7 (s ynoOcTBa UCOb-
30BaHUs);

® BO3MOXKHOCTh Pa3pabOTKU TOCTATOYHO 00BEMHOTO KOMIUIEKCA TAKTHYECKHUX
pPEKOMEHIAINM MPUMEHUTENBHO K KaXKJIOW BBIACISEMOM TpYIIE CIEICTBEHHBIX
JIEHCTBHI, KOTOpBIC OYIyT HAXOAUTH JETATU3AIUI0 B TAKTHKE KOHKPETHOTO CJIeI-
CTBCHHOTO JCHCTBHS.

YuuThIBas NESTENLHOCTHYIO IPUPOAY KPUMHHATMCTHUYECKOW TAKTUKU Kak pasJie-
Jia, TIPUOPUTETHO aKKyMYJIMPYIOIIEro WH(OPMAIMIO O CIICICTBECHHBIX JEHCTBUSX,
KJIacCU(UKAIMIO CIIEJICTBEHHBIX JICHCTBHUIA 11€1eCO00pa3HO MPOBECTH, UCXOMIS U3 CO-
JIep>KaTebHOTO acleKTa IMPHOPUTETHON ACATEIBHOCTH MPU MX COBEPIICHUH. Takum
00pa3oM, Bce CIICACTBEHHBIC JICHCTBUS ICNIATCS HA YSThIPE OCHOBHBIC TPYIIITBI — KOM-
MYyHUKATHBHEIE, IONCKOBBIE, IKCTIEPUMEHTANEHBIE, UCCIIEIOBATEITLCKIE.

KomMMyHUKaTUBHBIE CIIEZICTBEHHBIC JACHCTBHUS — JOTPOC, OYHas ctaBka. OTMme-
THM, 9TO JIONPOC B CHITy CBOCH TPUPOBI OCTaeTCs Hanbojee pacipoCTpaHESHHBIM
cnenctBeHHbIM aeiicteueM [1. C. 179].

[TouckoBbIe ClEICTBEHHBIE ACHUCTBUS — CICICTBEHHBIN OCMOTP (OCMOTpP MecTa
MIPOUCIIIECTBUS, OCMOTP MPEAMETOB — BEIIECTBEHHBIX JOKa3aTENbCTB, OCMOTP TPY-
T1a), OCBH/IETEILCTBOBAHNE, OOBICK, BHIEMKA.

DKCIepUMEHTAIBHBIE CIEACTBECHHBIC ACHCTBUS — CIEIACTBEHHBIN JKCIEPU-
MEHT, MpebsBICHUE JIJIsl OTIO3HAHUA, MPOBEPKA MOKa3aHuii Ha MecTte. MHOT A
JIaHHYIO TPYIIY CJIECJACTBEHHBIX NEUCTBUM HA3BIBAIOT CMEIIAHHOW, TaK KakK OHa
COJZICPXKUT DIEMEHTHI ABYX MPEABIIYIIUX TPYMI (3JIEMEHT paccupoca U HaOJro-
nenus) [2. C. 41].

UccnenoBaTenbckre CieACTBEHHBIE NEUCTBUSI — SKCIEPTH3a (XOTSI OTHECe-
HHE HKCIEPTHU3HI, JaXKe TONHKO B IJIaHE Ha3HAYEHUS, K CIEICTBEHHBIM JICHCT-
BHSIM C TaKTHYECKON TOYKH 3PEHHUS JOCTATOYHO CIIOPHO) U UCCIIECIOBAHHE CIIe-
[HUAITICTA.

VunTeiBasi IOPOil MPOSBISTIONIYIOCS HETATUBHYIO TEHJCHIIMIO B OTEYECTBEHHOU
KPUMHUHAIMCTUKE YCIIOKHSTH MPOCTHIE BEIH, OTMETHM, YTO B Ha3BAHUE TPYIII CIICI-
CTBEHHBIX JICUCTBUI BKJIJBIBACTCS Y3KOE, HE pACHIMPUTEIBHOE TONKOBaHUE. Tak:

® TOBOpPS 0 KOMMYHHKATHBHBIX CIIEJACTBEHHBIX JCUCTBHUSX, UMEIOT B BUIY HE
mo0yio GopMy KOMMYHHKAIMHM, a HauOoJee SPKO BHIPAXKEHHYIO — BepOaIbHYIO,
cle10BaTeIbHO, KOMMYHHUKATUBHBIE CIICACTBEHHBIC ACHCTBUSI — 3TO NEHCTBUA, B
KOTOPBIX BepOajbHAass KOMMYHUKAIUS OMPEACIsIeT OCHOBHOE COICPKAHUE CIIC/ICT-
BCHHOTO JCHCTBHS,

® TOBOpS O TIOMCKOBBIX CIICJCTBEHHBIX JCHCTBUAX, UMEIOT B BUIY HE TOUCK
KaKk CMHOHUM TIO3HAHUS, a JESATEIBHOCTh, HAMPABICHHYIO Ha HEMOCPEACTBEHHOE
OTBICKaHHE IOCPEJICTBOM CEHCOPHOTO BOCIPHSTHS, CIEAOBATEILHO, MOWCKOBBIC
CJIE/ICTBCHHBIE JICUCTBHSI — 3TO JICUCTBHSI, B KOTOPBIX HEMOCPEICTBEHHOE OTHICKA-
HUE OTIPEJIeNIeT OCHOBHOE COJIEp KaHNE CIIEICTBEHHOTO JICHCTBYS;

® rOBOpPsI 00 IKCIIEPUMEHTAIIBHBIX CICCTBEHHBIX JCHCTBUSAX, UMCIOT B BHU-
Iy He DKCIIEPUMEHT KaK CHHOHHM JIO0O0TO IMO3HAHUs, a JeATeIbHOCTh, HAPaB-
JICHHYIO Ha MOJICJIMPOBAHHUE CHTYAaIllUH, B KOTOPOH (pakTOp OONICHUSA U MOMCKA
BBICTYMAET JIMIIh BTOPOCTEMCHHBIM, CIIEIOBATEIBHO, DKCIEPUMEHTAILHEIC
CIIEICTBEHHBIC JACHCTBUS — ATO JNEWCTBUS, B KOTOPHIX HETIOCPEACTBEHHOE JKC-
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MepUMEHTAIILHOE MOJICIMPOBAHKE ONPENEIAeT OCHOBHOE COJCPIKAHHE CIIC/CT-
BEHHOTO JICHCTBHS,

® roBOps 00 HCCIIEIOBATENLCKUX CIEACTBEHHBIX JICHCTBUAX, UMEIOT B BUAY
HEe WUCcleA0BaHUe Kak (opMy OBITOBOTO IMO3HAHHS PEajbHOCTH, & JESITelNb-
HOCTh, B MUHUMAJIBHOHM CTENEHU CBOJAUMYIO K CYOBEKTUBHOMY (DaKTOPYy M OI-
penensieMylo Kak HaydyHOe MO3HAHHE MO0 KOHKPETHOMY CIydYar B paMKax yro-
JIOBHOT'O JIeJIa.

Heo0xomMMOCTh yTOYHEHMSI Ha3BaHUS BBIJEISIEMBIX TPYMI CIICACTBEHHBIX
JIeHcTBHIA 00YCIIOBJICHA MPEXKJEe BCETO TEM, UTO JIMIA, HAUMHAIOIINE U3y4aTh KpH-
MUHAQJIMCTHUKY, YaCTO TATOTEIOT K M3JUINHEH MOHATUHHON «IKBUIHOPUCTHKEY, YC-
JIOXKHSISI M ©0€3 TOrO CIIOKHBIE SIBJICHUS M CBOJIS TMO3HAHWE KPUMHUHATHUCTHYCCKH
3HAYUMBIX OOBEKTOB K MX METOJIOJOTHYECKOI COCTABISIONIEH, 3HAUNTEILHO OTO-
PBaHHOM OT COJIEP>KATEITFHOW COCTABIISIFOIICH.
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THE PROBLEM OF CLASSIFICATION OF INVESTIGATIVE ACTIONS
Key words: investigative actions, classification, criminal procedural nature.

The complexity of the investigation process implies the existence of a wide range of instruments
promoting the achievement of significant tasks in the sphere of criminalistics. Being such instruments,
the investigative actions can be grouped in several similar blocks. The classification of investigative
actions still remains one of the problems in criminalistics. Unfortunately, most of the well-known
classifications have a clear procedural nature or are self-contradictory.

In fact, the researchers recognize only two tactic and criminalistics classifications of investigative
actions:

1. The classification according to the purpose of an investigative action includes the investigative
actions aimed at the obtaining of evidence and those aimed at operating by the obtained evidence to
check them. Due to its abstractness such a classification has a theoretical value for criminalistics tac-
tics but not a practical one.

2. The classification of investigative actions according to the methods of reflecting the factual
data includes 3 groups: the group of investigative actions based on the interrogation method; the group
of investigative actions based on the observation method and the group of investigative actions based
on a combination of interrogation and observation..

Taking into account a pragmatist nature of criminalistics tactics as a section that accumulates the
information about investigative actions, it is practicable to classify investigative actions according to a
substantive aspect of their priority activity. Thus, we can point out:

1. Communicative investigative actions including interrogation and face-to-face confrontation. A
noteworthy detail is that interrogation is the most common form of investigative actions.

2. Search investigative actions including investigative examination (crime scene examination, ex-
amination of material evidence, view of corpse), certification, search and seizure.

3. Experimental investigative actions involve investigative experiment, identification, field veri-
fication of testimonies. Sometimes this group of investigative actions is called a mixed one.

4. Research investigative actions including expert examination (though it is challenging from tac-
tics viewpoint) and research by specialists.

By virtue of the fact that national criminalists has a negative tendency to complicate simple
things, the names of the groups above have a narrow interpretation but not a broad one.
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YT'OJIOBHO-ITPOIIECCYAJIbHBIA ACHEKT U3YUEHUS JINUHOCTH
OBBUHAEMOI'O

Byoyuu yenmpanvnoim snemenmom 1106020 npagoomHoOue s, TUYHOCMb Onpeoensemcs Kaxk
cucmemoobpasyowuii 06vekm. B cmamve paccmampusaiomesi 6onpocwl dghghexmusHoil pe-
yenyuu HoOpM y20106HO-NPOYECCYANbHOU HANPAGLEHHOCU, HAYGIEHHbIX HA (OPMANUIAYUIO
MAK020 CNOXHCHO20 (heHOMEHA NPasoeoll 0eliCmeUmenbHOCIU, KaK JUYHOCHb 006UHAEMO20.
Yeonosno-npoyeccyanvniil u y2on106nulll AChekmbl U3y4eHUus IULHOCIU 0OBUHACMO0 HYiC-
0aiomcs 8 NOCMOAHHOM HAYYHO-UCCIE008aMENbCKOM MOHUMOPUHEe.

KiroueBsle c10Ba: uuHOCMb, 0068UHAEMDLI, Y20N06HbLI NpoOyecc.

HexmnapupoBanue B Koncturyuuu Poccuiickoit @enepanuuu mpaB u cBoOO ve-
JIOBEKa BBICIICH IIEHHOCTBIO, & UX MPHU3HAHUS, COONIOJICHHUS U 3alllUThl — 00sM3aH-
HOCTBIO TOCYIapCTBa MPEIBIBIICT COOTBETCTBYIOMINE TPEOOBAHIS K OTPACICBBIM
3aKOHOJIATENIbHBIM aKTaM, B OCOOCHHOCTH K Te€M, IPUMEHEHUE KOTOPBIX HAPSAMYIO
CBSI3aHO C BTOP’KCHHUEM B C(epy JTUYHBIX NIPaB U cBOOO rpaxkJaH.

Nzyuenne VYromoBHO-MpoleccyabHOTO Kojnekca Poccuiickoit ®epeparnuun
(YIIK P®) noka3bIBaeT, 4TO B CBOMX OCHOBHBIX NMPUHIMIIMAIBHBIX MOJIOKEHHUIX
OH MCXOJHUT UMEHHO U3 KOHCTUTYLIMOHHBIX TpeOOBaHUI YBa)KCHUs K JTUYHOCTH H
3aIINTHI ee TIpaB u cBoOOA. [Ipidem 310 B paBHOI Mepe OTHOCHUTCS KaK K TOMY, KTO
mojo3peBaeTcs (OOBHHSETCS) B COBEPIICHHH NPECTYIUICHUS, TaK U K TOMY, KTO
MoTeprHeNl OT COBEPUICHHBIX TMPOTHB HEr0 TMPOTUBONPABHBIX, YTOJOBHO-
HakazyeMbIx AesHuil. CaMo Ha3HayeHHE YTOJIOBHOI'O CyIONPOU3BOJACTBA CBOJUTCA
K PELICHUIO IBYeIMHON 3a/layM: K Ha3HAYECHUIO CIIPaBeJIMBOIO HaKa3aHUs BUHOB-
HOMY M K OTKa3y OT YTOJIOBHOTO MpEClIeOBaHUS HEBMHOBHOTO, peaOMIMTAIIH
HE0OOCHOBAaHHO TOJBEPTHYTOTO YTOJIOBHOMY mpecienoBanuto (4. 2 ct. 6 YIIK
P®).

O¢ddexTrBHOE perieHre 3Toi 3a1a4l YTOJIOBHOTO MPOLEcca B HAJJIeXkKAILEM ee
MOHUMAaHUH U BUJIC BO3MOXHO JIMIIb MIPH TITyOOKOM U Pa3HOCTOPOHHEM H3yYEHUH
JMYHOCTH OOBHHSAEMOTO U y4eTe WHPOPMAIMU O HEH IPH PEeIICHUH NPAKTHICCKU
BCEX YTOJIOBHO-IIPABOBBIX U YTOJIOBHO-IPOLIECCYaTbHBIX BOIIPOCOB pacciel0BaHUs
U pa3pelleHus YTOIOBHOIO Jea.

[NMonHOIEHHOE M3yUYEHHE IMIHOCTH OOBHUHAEMOT0, OyAydn HEOTHEMIIEMOH da-
CTBIO JIESATEIBHOCTH CIIE0BaTeNs U CyJa IO paccieloBaHUIO U pa3OHpaTesbCTBY
BCSKOTO YTOJIOBHOTO JiejIa, MOKET MPOTEKATh JIUIIb MPH YCIOBUHU COOIIOJCHUS TEX
TpeOOBaHMIA, KOTOPhIC MPEABIBISIOTCS K TOW JEATEIBHOCTH. B HOpMax 3akoHa
OTIpEIeNICHEI 3aa4H | IIEJH, PEAYCMOTPEHEI IIyTH B (POPMBI 3TOH NESITEIEHOCTH.
BecbMma ueTko ompeneneHbl U BpeMeHHbIe paMKkH. Ilockonbky 3TH TpeboBaHuA 3a-
KpEIUICHBI B 3aKOHE, COOJI0ICHNE UX 00s3aTeIbHO, a U3MEHEHHS BO3MOXKHBI JIUIIIb
Mocjie MPHUHATHS HOBBIX WJIM BHECEHUS COOTBETCTBYIOILMX IONPAaBOK B AEHCT-
BYIOIIME HOPMBI 3aKOHA.
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Hannexamiee n3ydeHne TMIHOCTH OOBUHIEMOTO B YTOJOBHOM CYAOIIPOU3BOI-
CTBE MOXXHO OTHECTH K OJHOW U3 aKTyaJbHBIX M «BEYHBIX» IPOOIIEM yroJIOBHOTO
mpoIlecca, 3aTparkBarolieii OCHOBOIMOJIATAIOIINE BOIIPOCH! YTOJIOBHON OTBETCTBEH-
HocTH. Kak M3BECTHO, yKe MOHATHE CYOBEKTa MPECTYIUICHHS BKIIIOUaeT B ceOs 1Ba
(GyHIaMEHTANBHBIX CBOWCTBA JMYHOCTH BCSKOTO YEJIOBEKA, OTHOCAIIUXCSA K €ro
OMOJIOTMYECKON U TICHXO(PHU3HOIOTHYSCKONH OCHOBaM, a MMEHHO BO3pacT U BMe-
HsieMocTh. O0a 3T CBOWCTBA JIMYHOCTH CYOBEKTa MPECTYIUICHUS MEXIY COOOM
JIOCTATOYHO TECHO CBsi3aHEBL. [IpHM OTCYTCTBHH OZHOTO W3 ATHUX MPU3HAKOB, MOHU-
MaeMbIX B YTOJIOBHOM TIpaBe: BO3PACT — KaK JOCTIKEHHE OMPEICIICHHOTO BO3pac-
Ta, C KOTOPOTO HACTYIAET yroJIOBHAsI OTBETCTBCHHOCTh, 1 BMCHIEMOCTh — KaK Ta-
KOE COCTOSIHUE IICHXUKH YEIIOBEKa, KOTOPOE TTO3BOJISIET €My OTAaBaTh OTYET B CBO-
UX JEUCTBHUAX M PYKOBOAUTH UMU, BOIIPOC O MPUBJICYEHHH TAKOTO CYOBEKTa K yro-
JIOBHO! OTBETCTBEHHOCTH MOIIPOCTY OTIA/IACT.

OTMeTHM, YTO OTpPENEIMIONNe MPU3HAKA CYOBEKTa MPECTYIUICHHS, KaXKIbIi
cam mo cebe, He UMEIOT aOCOMIOTHOW aBTOHOMUHM. Tak, MOCTIKeHUE OMOIOTHYe-
CKOTO BO3pacTa, ¢ KOTOPOr0 HACTYMAET yrojOBHAs OTBETCTBEHHOCTh M SIBJISAIOIIC-
TOCs Ha TIEPBBIM B3I IOCTATOYHO OMpEACTICHHBIM NPH3HAKOM CyOBEKTa Ipe-
CTYIUICHHS, HE 03HAYACT aBTOMATHUYCCKOTO TPUBICUCHHS JAHHOTO JIMIA K YTOJIOB-
Hoil orBeTrcTBeHHOCTU. CornmacHo 4. 3 cT. 20 YK P® ecnu y gaHHOrO CyOBEeKTa
HaOIroaeTcsl OTCTaBaHUE B TICHXMYCCKOM Pa3sBHTHH, KOTOPOE HE CBSI3aHO C IICH-
XHYECKUM PaCcCTPOMCTBOM, HO M3 €r0O IOBEICHHS SBCTBYET, UTO BO BPEMs COBEp-
meHus OOLIECTBEHHO OMACHOTO JESHUS OH HE MOT B TIOJHOH Mepe 0CO3HaBaTh
(akTHUecKHui XapakTep W OOIIECTBEHHYIO OMACHOCTh CBOUX JCUCTBUM (Oe3mencT-
BUi) MO0 PYKOBOAWTH WMH, TO OH HE MOJUIC)KUT YTOJOBHOH OTBETCTBEHHOCTH.
Het cyObekTa mpecTymieHns] B YTOJIOBHO-IIPABOBOM CMBICIIC, HET M OOBHHIEMOTO
B YT'OJIOBHOM IIpOIIEeCcCe.

EcrecTBeHHO, UTO B yrOJIOBHOM CYIONPOHM3BOACTBE YCTAHOBIICHHE W BO3pAcTa
YrOJIOBHOW OTBETCTBEHHOCTH, U BMECHSAEMOCTH (HEBMEHSIEMOCTH) TOTO HJIM WHOTO
CyObeKTa OTHOCHTEIILHO COBEPIICHHOTO MM JCSTHUS TPeOyeT MOpOoi 3HAYUTEIbHBIX
YCHJIMH U WCIIONE30BAHUS Pa3HOOOPA3HBIX MPOIECCYANBHBIX CPEICTB, BIUIOTH JO
MPOBENICHHSI COOTBETCTBYIONIHUX CyICOHBIX IKCIIEPTHU3.

FHYGI/IHHaﬂ coaeprKareiibHasl CBA3b MHCTUTYTOB YTI'OJIOBHOT'O IpaBa U YI'OJIOB-
HOTO TPOIIECCa MMEET MECTO BO MHOTHX CIIydasiX, IIOCKOJNBKY IO CaMoOi CBOEH
CYIIHOCTH TIpeIHa3HAuYCHIe HOPM YTOJOBHOTO IIpOIlecca 3aKII0YacTCs B YCTaHOB-
JICHUU U peain3aliuu B I[eﬁCTBPIH HWHCTUTYTOB YI'OJIOBHOT'O ITpaBa.

TecHy10 B3aMMOCBSI3b HHCTUTYTOB YTOJIOBHOTO IIPaBa M YTOJIOBHOIO IIpoIiecca
MPUMEHUTENHHO K TMYHOCTH OOBHHIEMOTO MOYKHO MPOCICIUTh Ha CPAaBHUTEIEHOM
aHaJM3e MOJ0KEHHUIH YTOJIOBHOIO KOJEKCa O HA3HAYCHUH HAKa3aHHS U MOJIOKCHUI
YTOI0BHO-TIPOLIECCYATTBHOTO KOJIEKCAa O IPEeIMeTe MOKA3BIBAHUS IO YTOJIOBHOMY
Zeny.

HecmoTpst Ha AaBHOCTH MPUHSTHS HOBOTO YTOJOBHO-NPOLECCYaTbHOTO KO-
nexca PO, cuntaem HeOE3BIHTEPECHBIM OOPATHTh BHUMAaHKUE Ha TO, KAK BOIPOC O
IMpeaMeTe M3YYCHHs] JTHYHOCTH OOBHHSIEMOTO pemIanicsl B YIISAIIEM B IIPOILIOE
VYIIK PCOCP.

B ugactHOoCTH, paccmoTpuM cT. 68 YIIK PCOCP kak 06001IeHHYIO HOpMY, CO-
JepKaIlyl0 yKa3aHWs Ha KOHKPETHBIE OOCTOSITENLCTBA, MOJICKAIINE NOKa3bIBa-
HUIO MO BCSIKOMY YTOJIOBHOMY ey, KOTOPhIE M COCTaBJISIOT B COBOKYIHOCTH
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MpeaMeT JoKas3biBaHus. B Tol winu uHOW (opmymuposke B cT. 68 VIIK PCDOCP
colepkaTcsl YIIOMUHAHU O BCEX DJIEMEHTaX COCTaBa MpecTyruieHus. Tak, ykasza-
HHUE Ha YCTaHOBJICHUE MPU3HAKOB CYObeKTa MPECTYIJICHUS CONEPKUTCS B I1. 2 aHa-
JMH3UPYEMOH CTaTbd, T/Ie TOBOPUTCS O JOKA3bIBaHWH BHHOBHOCTH OOBHHSIEMOTO,
KOTOpasi BO3MO>KHA JIMIIb B OTHOIIEHNH KOHKPETHOTO JHLa. Ecau mpu 3ToM Te Win
WHBIC CBOMCTBAa JTMYHOCTU CyOBEKTa MPECTYIUICHUS BXOISAT HEMOCPEACTBEHHO B
cofep)KaHNe APYTHX JIEMEHTOB COCTaBa MPECTYIUICHUS, OHH, Pa3yMeeTcs, TOJDK-
HEBI OBITH TaKXKE YCTAaHOBIICHEIL.

YCTaHOBJICHUIO OOCTOSTENBCTB, XapaKTEPU3YIOUINX JHYHOCTh OOBHHSEMOTO,
MIOCBAIICH 1. 3 paccMaTpUBacMOW CTaThU YTOJOBHO-TIPOIECCYaTBHOTO KOAEKCa
PC®CP. B Hem oTmedaeTcst, YTO OTHOCHTEIBHO JIMYHOCTH OOBHHSIEMOTO IIOMJIC-
&KaT TOKa3bIBaHUIO JIBE TPYIIBI 00cToATeNbCTB. [lepBas rpynmna — 310 00CTOsATENb-
CTBa, BIIISIIOLIIE HA CTETIEHb M XapaKTep OTBETCTBEHHOCTH OOBHHIEMOTO, YKa3aH-
HEIE B CT. 61 1 63 YronoBHOTO KOZEekca Poccuiickoit Deaepanuu, u BTopas TpyTi-
1a — 3TO MHbIE OOCTOATENLCTBA, XapaKTePU3YyIOIIUe IUYHOCTh 00BHUHseMoro. Ta-
KHM 00pa3oM, MOXKHO YTBEPkAaTh, YTO MO 3aMBICTY H JIOTUKE 3aKOHOAATENS TpH-
BeneHHbIe B 1. 3 ¢T. 68 YIIK PCOCP aBe rpynmbl 00CTOATEILCTB MPU3BAHBI HC-
YepIBIBAIOIIUM 00pa3oM PacKpBITh TO, U3 YETO JNOJHKHO CKIIAAbIBATHCS U3yueHHE
JUYHOCTH OOBHHSAEMOTO BO BCSIKOM YTOJIOBHOM JieJ€, T.€. TI0 CYIIECTBY OMpeaes-
IOT TIPEIMET M MPEIEIHl H3YICHHS IMIHOCTH CyOBEKTa IPECTYIUICHUS.

[Tpu MOBEpXHOCTHOM PACCMOTPEHHH Ka)KETCsl, YTO MPH aHAIIN3e IEepPBOH TPyII-
MBI 0OCTOSITENILCTB HET MECTA JUISl PA3HOUTCHHA, MOCKOIBKY MPH 3TOM YIOMHUHA-
IOTCSI KOHKPETHBIE CTaThU YTOJOBHOTO 3aKOHA. 3aMETHM OJHOBPEMEHHO elle pa3
HaOIIOTaeMYTO TIPH 3TOM TECHYIO B3aHMMOCBSI3b HOPM MaTEPUAIBFHOTO H MPOIECCy-
QJIBHOTO 3aKOHOB, KOTJa COJAEpIKaTelbHasl CTOPOHA TaKOW MpoIecCyaabHON (Qury-
PHI, KaK JJMIHOCTH OOBHHSIEMOTO, PACKPBIBACTCS Yepe3 yKa3aHUE B IPOIECCyallb-
HOM 3aKOHE Ha KOHKPETHBIE HOPMBI MaTepHaIbHOTO 3akoHa. OHAKO OOparmeHne K
TEKCTy Ha3BaHHBIX CTaTel YTOJOBHOrO KOJAEKCa MOKa3bIBAET, YTO MO CYIIECTBY B
COJIEpP)KaHUM ATHX CTaTel Takke MMEIOTCS HEKHE <«JIOMYyCKW», CBUAETENbCTBYIO-
e O BO3MOXXHOM Pa3HOUYTCHHH MpPU MX MpUMeHeHHH. Tak, oOparmaeT Ha cels
BHHMAaHHE TO, YTO, €CIIU NIEPEUEHb OTATUAIONUX 00CTOSITENhCTB — CT. 63 YK PD —
cam 1o ce0e sBIseTCA 3aKOHYEHHBIM, TO MEPEUCHb CMSITYAIOIIUX 00CTOSTEIBCTB —
ct. 61 YK P® — OTKpBITBIM, IPUMEPHBIM. DTO 0OCTOATENBCTBO TIOPOXKAAIO0 pas-
JIYHOTO Poja MPENIOKCHUS B IDIAHE YTOUYHCHUS W PACIIMPEHUS TEPedHs CMSAT-
YaroInuX 00CTOSATENLCTB. B cBOE Bpems B uTeparype Jaxke ObLIO BHICKa3aHO MHe-
HHUE, YTO MMETh B 3aKOHE IEPEUYCHBb OIHUX OOCTOSTEIHCTB HCUCPIBIBAIOIIN, a
npyrux — npuMepHbiid HeorudHo [1. C. 191-192]. TIpu sToM, 0OHAKO, HE YUUTHI-
BaJIOCh, YTO HAJIMUUE B 3aKOHE MPUMEPHOTO MEPEYHS CMATYaroInuX 00CTOSITEIbCTB
JIaeT CyAy BO3MOKHOCTP IIPH Ha3HAYCHUH HaKa3aHHsI YIUTHIBATH B KAYECTBE CMST-
YaONINX HHBIE OOCTOSATEIhCTBA, KPOME HA3BAaHHBIX B 3aKOHE, B Ye€M KpOETCs
00JIBIION TYMaHHBIH CMBICI YTOJIOBHOM MOJIMTHKH, PACIIUPSIOMIUI BO3MOXHOCTH
cyna. YdeT JHUYHOCTH BHHOBHOTO IPH HA3HAYCHHM HAKa3aHWS SBISACTCS TaKXkKe
OITHMIM W3 AJIEMEHTOB PEaH3alliy PUHIIHIA CIIPABEUTMBOCTH B YTOIOBHOM IIpaBe
(cT. 6 YK POD).

B coBpeMeHHOl nUTEpaType BBICKA3bIBAIUCH MPU 3TOM U APYTUe MpeioxKe-
Hus. Tak, B 9aCTHOCTH, MPEJIarajiock BOCHONB30BAaThCsl YKa3aHHEM 3aKOHA O He-
00XOMMOCTH y4eTa JJUYHOCTH BUHOBHOTO NMPH HAa3HAYCHWH HaKa3aHUS U Bce 00-
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CTOATENbCTBA, XapaKTEPU3YIOLINe JUYHOCTh U OTArYalolMe €€ OTBETCTBEHHOCTD
(kpomMe Ha3BaHHBIX B 3aKOHE), IPUBOAMUTH B MPUTOBOPE, MOTHUBHUPYS 3TO Y4ETOM
JUYHOCTHA BUHOBHOTO.

IIpu sTOM BIOJIHE peanbHOM OCTaBajach Takas BO3MOXKHOCTb, KOTJa MOTIJIH
OBITH YUTEHBI JJaJIeKO HE BCE M JIAJIeKO HE caMble OCHOBHBIE, a IPOCTO CIIy4aiHO
YCTaHOBJICHHBIC 00CTOSATENBCTBA, XapaKTEPU3YIOIUE OT/ACIbHBIC CBOMCTBA U Kaue-
CTBa JMYHOCTH BUHOBHOTO KaK CyOBEKTa IPECTYIICHNUSI.

Takum o0Opaszom, ykaszanue 1. 3 ct. 68 VIIK PCOCP o BkiIfOUYEHUH B MPEAMET
JIOKa3bIBaHUSI 00CTOATENBCTB, MepeyrcieHHbIX B CT. 61 1 63 YK P®, He sBusioch
TaKUM YK OIIPENIEIEHHBIM.

IIpu anHanu3e BTOpPOH TIpynmbl OOCTOATENBCTB PacCMaTPUBAEMOIrO IYyHKTa
cT. 68 YIIK PCOCP nenecooOpa3HO BOCIONB30BATHCS TPAaMMAaTUYECKHM U HOpMa-
THUBHO-JIOTMYECKUM METOJAMU TOJIKOBAaHUS HOPMBI 3aKOHA, YTO IPUBOAUT K Clle-
IyIOMIeMy yMO3akiIoueHno. GopMyImpoBKa — «a Takke HHBIE 00CTOSTENBCTBA,
XapaKkTepU3yIOLINe JTUYHOCTh OOBHHIEMOT0» NpPU CpaBHEHUH C (OPMYITUPOBKOM
MPEIBITYIIETO MOJIOKEHUSI TaHHOU ke cTaThh [IporeccyalbHOTO KOJeKca BBITIIS-
JUT CTUJIMCTUYECKH HEBEPHBIM BBIPAKEHHEM. «A TakKe HHBIC...» O3Ha4aeT JAo-
MOJIHEHHE, J00aBJIIEHUE Yero-To K IIIaBHOMY, XapaKTepU3YIOIIee 3TO TJIaBHOE C
JIpyroi cropoHsl. OJTHAKO B HAILIEM CJIy4ae, €CJIU €IIe pa3 MOCMOTPETh Ha AOCIOB-
Hy[0 (GopMynupoBKy 1. 3 cT. 68 YIIK PCOCP, To mepByro 4yacTh ee — «00CTOs-
TENBCTBA, BIUAIOMIAEC HA CTENCHb M XapaKTEp OTBETCTBEHHOCTH OOBHHSIEMOTO,
yKka3zaHHble B cT. 61 u 63 VYronoBHoro konekca Poccuiickoil deaepanuny», HUKaK
HEIB3sl OTHECTH K PacKPBIBAIOIICH MOHITHE JINYHOCTH OOBHHSAEMOTO, TIOCKONBKY B
yKa3aHHBIX cTaThsix YK P® Ha3BaHbI TUIIE HEKOTOPBIE OOCTOSTENBCTBA, XapaK-
Tepu3ymole TUYHOCTh 00BUHseMoro [losToMy u BTopas uacts 1. 3 cr. 68 YIIK
PC®CP, tpebytomias ycTaHaBIUBaTh «UHBIC OOCTOSTEIHCTBA, XapaKTCPH3YIOITHE
JMYHOCTh OOBHHIEMOT0», BEHIPAKCHA PEJAKIMOHHO HEYAAYHO, a M0 COACPKAaHHIO
BeChMa HEONpeAeIeHHa.

TakoBbIM OBUIO pEUICHHE PacCMaTPUBAEMOT0 BOMPOCA B YIICIIIEM B MPOILIOE
YronoBHo-TporeccyansHoM koaekce PCOCP.

JeticTByromumii ke YrosioBHBIN Kojieke Poccutickoit @exneparuu B ct. 60, onu-
chIBast 00IIe HaYajla HA3HAYCHHUS HaKa3aHUsl, TPEIICHIBACT yUUTHIBATh MPH STOM
XapakTep U CTETCHb OOIIECTBEHHON OMMACHOCTH IPECTYIICHUS M IMYHOCTh BHHOB-
HOT0, BKJIIOYAsl B COJIEpKaHUE MOHATHUSA JTMYHOCTU BUHOBHOI'O U OOCTOSTENIBCTBA,
CMSATUAIONINE U OTATYaloIMe Haka3aHue. [1o100Hy0 GopMymupoBKy clieayeT cuu-
TaTh JOCTATOYHO TOYHOW M IPaBUJIbHOM, NOCKOJBKY Takas KaTeropus, Kak JIv4-
HOCTb BUHOBHOT'O, BBICTYTIa€T B JAHHOM CJIy4ae B KauecTBE KaTeropuu OOIIEero, a
T€ KOHKPETHbIE MOMEHTBI, OTHOCSIIUECS K XapaKTePUCTUKE TMYHOCTH BUHOBHOTO,
KOTOpBIC Ha3BIBAIOTCSA B YHCIIC CMSTYAIOMINX U OTSATYAIONINX OOCTOSATENBCTB, BBI-
CTYMAIOT B Ka4eCTBE KaTETOPUH YaCTHOTO.

[TonmHoTa ananu3a Ha3zBaHHON HOpMBI YK P® TpeOyeT OTMETHTDH U elie OIHO
OCHOBaHHE, KOTOPOE MPENMHUCHIBACTCS YYUTHIBATH MPU HA3HAYCHUW HaKa3aHUSA U
KOTOpPOE MMEET HEeNOCPECTBEHHOE OTHOILEHHE K JIMYHOCTH BUHOBHOTO. MMeeTcs
B BUJAY HEOOXOAMMOCTb YYMTHIBATH BIMSHHUE ero (Haka3zaHHs) Ha HCIIpaBlICHHE
OCYXJIEHHOTO M Ha YCIIOBHS HU3HU €r0 CEMbH. DTO HOBOE OCHOBaHHE MOYHO OT-
HECTH K JaJIbHEMIIeN T'yMaHu3allul YroJOBHOTO HaKa3aHus, KOraa Ipu onpezese-
HUU Mepbl HaKa3aHUs KOHKPETHOMY JIMILY MPEANUCHIBACTCS YUUTHIBATh €r0 XKela-
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TeNbHOE A 00IIecTBa, TOCYIapCTBA U CAMOW ATOH JTMYHOCTH BIMSHHE HA OyIy-
1iee UCMpaBICHUE OCYXKACHHOTO M Ha yXyALIAIOIINECs BCIEACTBUE HA3HAYEHHOTO
HaKa3aHWs YCJIOBHUS )KU3HH €r0 CEMBU.

YroOBl MMETh OCHOBAHHS [UTS BBIBOJIA O BIMSIHUH TOW WJIM WHOH MEpHl Hakasa-
HUS Ha OyJylee UCTpaBICHUE OCYKIEHHOTO, CIeAyeT JOCTaTOYHO IIyOoKo pa3o-
OpaThCsl B IMYHOCTH 3TOTO YEJIOBEKA, €r0 MCUXOJIOTUIECKUX CBOMCTBAX M KadecT-
Bax. PaBHBIM 00pa3oMm, 94TOOBI CyIUTH O TOM, KaK Ha3HAUEHHOE HaKa3aHHE OTpa-
3UTCSI HA YCIIOBHSAX >KHU3HH CEMBH OCYXKICHHOTO, TpeOyeTcs YCTaHOBICHHE HE
TOJIBKO CEMEHHOTO MOJIOKEHHUS TAaHHOTO CYyOBEKTa, HO U MaTepUATBHOTO MOJIOXKe-
HUS €r0 CEMbH, HAJIMYUS HA WXKAMBEHUHM OCYXIEHHOTO AETed W OPYTUX JIML, UX
COCTOSIHMS 310POBBS U T.II., T.€. YU€T JOCTATOYHO IHUPOKOTO Kpyra CBEJIeHUN JI1y-
HOCTHOTO XapaKTepa 4eJoBeKa.

Bompoc o mpeaMeTe 1OKa3BIBaHUS M MECTE B HEM 0OCTOSTEIIHCTB, OTHOCSIIIX-
ci K XapaKTepUCTUKE JIMIHOCTH OOBHHseMoro, B HoBoM YIIK P® pemaercs B
CT. 73 JOCTaTOYHO OMNpEAENICHHO W HEJABYCMBICICHHO. B uncie Apyrux MOMEHTOB
MpeaMeTa JOKa3bIBaHUS B KAUECTBE CAMOCTOSITEIBHBIX TyHKTOB HA3bIBAKOTCA: «00-
CTOSITETILCTBA, XapPaKTEPU3YIOIHE IMIHOCTh OOBHHAEMOTOY (1. 3) M «00CTOSTEND-
CTBa, CMATYAIOLINE U OTATYAIOIINe HakazaHuey (II. 6).

Henb3s He 3aMeTWTh, 4TO MO CpaBHEHUIO ¢ (OPMYJIHpPOBKaMH M. 3 CT. 68
npexkHero YIIK PCOCP 3nmecy ycMmarpuBaercsi 60ee OCHOBATEILHBIA U JIOTHYE-
CKH BBIICPKAHHBIN MOIXO0 K HEOOXOANMOCTH M3YUCHUS JTMIHOCTH OOBHUHIEMOTO.
®opmymupoBku HoBoro YIIK P® B Gonblieit Mepe CKOOPIMHUPOBAHbI C MOJI0XKeE-
HusaMH 4. 3 cr. 60 YK P®, yto nmpu3BaHo B JaibHEHIIIEM TOIOKUTEIHHO CKa3aThCs
KakK Ha Tpolecce H3YIeHHS JINTHOCTH OOBHHIEMOTO B YTOJOBHOM CYIOIPOH3BO-
CTBE, TaK U Ha MOCIEAYIONIEM YUeTe JaHHBIX O JMYHOCTH IPHU pa3pelIeHnd MpaBo-
BBIX BOIIPOCOB 110 YTOJIOBHOMY J€NIY.

OpHaKko MpU 3TOM BO3HUKAET APYroil HEMpPOCTOM Kak B TEOPETHUYECKOM, TaK U
B MIPaKTHUUECKOM ILJIaHE BOMPOC: & YTO cJelyeT BOOOIIe MOHUMATh MO JIMYHOCTHIO
cyOBeKTa, COBEPIIUBIIETO MPECTYIUICHHE, U HAa 3TOM OCHOBAaHHH BBICTYTAIOIIETO
00BUHIEMBIM (BO MHOTHX CITy4asX II0 3TOTO €IIe U ITOI03PEBAaCMbIM), a 3aTE€M IO~
CyIUMBIM U Jajee OCY)XIEHHbIM, U KaKhue UMEHHO OOCTOSTENbCTBA, XapaKTepu-
3YIOIIME JIMYHOCTh OOBHHSIEMOTO, CIEAOBANO Obl MMETh B MaTephasiaX BCSKOTO
YTOJIOBHOTO Jiefla C TEM, YTOOBI TIPH PEIICHUH JI000r0 yroJOBHO-TIPABOBOTO U
YTOJIOBHO-TIPOLIECCYATFHOTO BOIPOCA TI0 JIETy MOKHO OBLTO YBEPEHHO 3asBUTH U
MOKa3aTh (JI0Ka3aTh), YTO HH(OpMALUSI O TUYHOCTH OOBHHSIEMOTO NPHU 3TOM yuTe-
Ha B JOJDKHOU Mepe? JIumib npu TakoM MoAXoJie U OOSCIICYCHUN €T0 pPealn3alliu
BO BCEX CITy4asix OyJeT IMETh MECTO HAJICIKAIIIHA yIeT JIMIHOCTH 0OBUHIEMOTO.

Jlumepamypa

1. Kapney H.HM. Haxazanme. CoruanbHble, NPAaBOBbIE M KPHMUHOJIOTHYECKHE HpoOsieMbl. M.:
Opun. nmut., 1973. 228 c.

Vedernikov Nikolay T. Tomsk State University (Tomsk, Russian Federation)

CRIMINAL PROCEDURAL ASPECT IN STUDYING THE PERSONALITY OF AN AC-
CUSED

Key words: personality, accused, criminal procedure.



Yzmosno—npoueccyaﬂbﬁblﬁ acnekm usydenus 1u4Hocmu 008UHACM020

35

The Constitution of the Russian Federation declares human rights and freedoms to be the ultimate
values and their recognition, observance and protection to be the state responsibility. This specifies
corresponding requirements to legislative acts and especially to those connected with the interference
into the sphere of personal rights and freedoms of citizens.

The study of Criminal Procedure Code of the Russian Federation (CPC of RF) shows that in its
principal provisions it relies on constitutional requirements regarding respect for the individual and
protection of his rights and freedoms. This can equally be referred to those suspected (accused) of
crimes and to the injured parties i.e. to those who suffered against illegal, criminal acts. The very pur-
pose of criminal procedure is to solve a dual task: to impose a just punishment for a guilty person, not
to prosecute an innocent one and rehabilitate those who were prosecuted against the law (Part 2, Arti-
cle 6 of CRC).

Effective solution of this task of criminal procedure in due understanding and type is possible
when the personality of an accused is under a deep and multi-faceted study; when information about
the personality is taken into account in the course of investigation and litigation.

Being an integral part of investigator’s activity in any criminal case, a proper study of the person-
ality of accused is possible when all the requirements to this activity are observed. Laws define tasks,
purposes and forms of this activity as well as its time limits. The requirements enshrined in the laws
are compulsory and all changes are possible after the introduction and adoption of the corresponding
amendments.

The fundamental connection of criminal law and criminal procedure institutions exists since the
norms of criminal law are designated to establish the criminal law institutions and realize their activi-
ties.

Close relationship between the criminal law and criminal procedure institutions with regard to the
personality of accused can be shown under the comparative analysis of the Criminal Code provisions
about punishment and the Criminal Procedural Code provisions about the fact in proof in a criminal
case.
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MPOBJIEMBI OBECIIEYEHHWSA BE3OITACHOCTHU YYACTHHUKOB
YI'OJIOBHOI'O ITPOLNECCA

B cmamve paccmampusaiomes npobaemvl obecneuenus 6e30nacHOCHU Y4ACMHUKOS Y2008+
HO20 Npoyecca u peanu3ayuil Pas Y4acmHuKo8 y20108H020 CyOONpou3800Ccmea npu ocyuje-
CMEReHUU NPOGECCUOHATBHOU CICKHOU OeAMeNbHOCMU 8 X00€ NPOU3800CMEa No Y20JI06HO-
My Oeny. Aemop npednazaem psd Mep NO COBEPUIEHCMBOBAHUID 3AKOHOOAMENbCMEd, Ha-
NPAGNICHHBIX HA YROPAOOUUBAHIUE CHICKHBIX OCliCMEUIL U 00ecneyeHue UHMepecos cyoveKkmos,
6 OMHOWEHUU KOMOPbIX OHU OCYUECMBNAIONCAL.

KiroueBsle CIOBA: yuacmHuKu y20i08HO20 npoyecca, obecneuenue Ge30NACHOCMU, Mepbl
besonacnocmu, npogeccuoHaNbHAsL CLICKHASL 0esIMETbHOCHb, ONEPAMUBHO-PO3bICKHAS 0esi-
MeNbHOCb.

OmnpenenyB B KayecTBE Ha3HAUEHHS YTOJOBHOTO CYyIOIPOM3BOJCTBA 3AIIUTY
MpaB W 3aKOHHBIX WHTEPECOB JIUI M OPTraHHU3alHdi, MOTEPIEBIINX OT IPECTYILIe-
HUH; 3aIIUTy JJUYHOCTHU OT HE3aKOHHOTO U HEOOOCHOBAHHOTO OOBHUHEHUS, OCYXKIe-
HUs, OTpaHWYCHHS ee TpaB U cBo0oj (cT. 6 YIIK P®D), 3akoHOnaTens mpemycMar-
pHBAET psiA TAPAHTHUI U YIaCTHUKOB YTOJIOBHOTO Iporiecca. Mexay TeM ITaHHbIe
rapaHTHU JOJDKHBI UMETh IIUPOKOE NEHCTBHE U PACHpOCTPaHATHCS HE TOJIBKO Ha
CIIy4au OCYUICCTBICHHS HEIIOCPEACTBEHHO YTOJIOBHO-IPOIIECCYyalbHON, HO U HHOM
NIeSITETBHOCTH, OKAa3BIBAIOIICH BIMSHAE M CONEHCTBHE pacciIeJOBaHHUIO U pa3perie-
HUIO YrOJIOBHOTO Jefia Mo cyuiectBy. K TakoBol, Hampumep, OTHOCHTCA mpodec-
CHOHaJIbHAA ChICKHAA (po3bICKHas1) nesitensHocTh [1. C. 5.

[MpodeccronansHas chickHast (PO3BICKHAS) JCSATETBHOCTh ©CTh FOPUANYCCKH
3HayMMast paboTa, KOTopasi OCYILIECTBISETCS ITaCHO U HETJIACHO HA OCHOBE OOIMX
MIPUHIUTIOB (MCTIOJIh30BaHNE KOH(HUICHIIMATBHBIX BO3MOXXHOCTEH U JpP.) YHOIHO-
MOYCHHBIMHU Ha TO (ellepabHBIM 3aKOHOM CYOBhEeKTaMH (TIPEICTAaBUTEISAMH TOCY-
ApCTBA) M KOTOPAs 3aKII0YACTCS B TMOTYUICHHH (COOMPAaHUH U NOOBIBAHUH) MOJIC3-
HOM WHpOpMALMKU AN JTOCTHKEHHUS OINPENETICHHBIX 3aKOHOAATENIeM COLHUAIBHO
3HAYMMBIX 1Ieel, He mpoTuBopeyammx Koncturynuu Poccniickoit @eneparun.

Y4uuTeBask 0COOCHHOCTH 3TOTO BHIA JAEATEIHHOCTH, HEOOXOIMMO OOpPATHTh
MPUCTAJIbHOC BHHMAHHE Ha pPeajbHbBIC MPOOJIEMBI 3aIUTHI MIPAaB U 3aKOHHBIX WH-
TEepecoB U 00eCIeYeHUsI 0€30MaCHOCTH YYaCTHUKOB YTOJIOBHOTO CYOMPOU3BO/ICT-
Ba HE TOJBKO OT MPECTYIMHBIX MOCATATENBCTB, HO U B XOJI€ IIPOBEICHUS OICPATHB-
HO-PO3BICKHBIX MeporpusaTuil. Kak mpaBUIbHO OTMEYaeTcs B JIUTEpaType, «iele-
c000pa3HO TAaK)Ke HOPMATHBHO ONPENEIUTh (POPMBI U CIICIM(UKY MPUHYKICHUS,
WCIIONIb3yeMOoTro B Xojie ocymiectBienns OPM, nponucas feTanbHO B ONEpaTHBHO-
PO3BICKHOM 3aKOHE €r0 BUbI, OCHOBaHHUsI, YCIOBHUS, MpaBUia IPUMEHEHUS, IIpaBa
1 00sI3aHHOCTH CTOPOH, TapaMEeTPhl KOHTPOJISI U HAA30pa 3a 3aKOHHOCTBIO €T0 HC-
MOJIB30BaHMs opranamu, ocymiecteisiomumu OPI» [2. C. 21].
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[Tpu 5TOM A pelieHns yKa3aHHBIX BOIPOCOB HEOOXOIUMO MPOU3BECTH Kap-
JIMHABHBIE W3MECHCHHSI CTPYKTYPhl POCCHUUCKHUX MPaBOOXPAHUTEIHHBIX OPraHOB,
CHUCTEMBI UX (DYHKIIMOHUPOBAHUS, IPUJIATh UM HOBBII OOJHMK U cOllepKaHUe.

Brnacte mnpeampuHUMaeT cephe3HbIE TIOMBITKA 110 COBEPIICHCTBOBAHUIO
WIPOKOB Ha TIOJIE MPOTHBOJCHCTBUS MPECTYIMHOCTH. MHOTOYNCIICHHBIE BBICTYTI-
JIeHWsI BBICIIMX YWHOBHUKOB, COJIEpXalllie BbICOKHE TpeOoBaHuMsA K mpodec-
CHOHAJIM3MY NMpOo(ecCHOHANIOB M HETAaTHBHOE OTHOIIEHHE K OICHKE WX Tpyla IO
KOJIMYECTBEHHBIM TTOKA3aTENsIM, TOMY HATISTHOE TMTOATBEPKICHHE.

[MonnepxuBasi MPOBOIUMYIO MOJUTHKY, TIOJaraeM IeJIecoo0pa3HbIM B Havaje
YCOBEPIIIEHCTBOBATh HE UTPOKOB, a mpaBuia urpel. DepeparbHOE 3aKOHOAATEIh-
CTBO, PEryJIUpPYIOIICe OINECPAaTHBHO-PO3BICKHYIO JICATEIBHOCTh Kak HamboJjiee
ocTpoe 1 3PPEKTUBHOE CPEACTBO MPOTUBOICHCTBUS MPECTYITHBIM MPOSIBICHUIM U
MPEAYNPEKACHUSI WX, KOHEYHO, YycTapeno. B HOBBIX TMOJUTHYECKUX U
SKOHOMHYECKHX YCIOBHSX JIATAHWE JaHHOTO 3aKOHA CHIOMHUHYTHBIMH HOPMaMH
cTajmo TOpMO30M TPO(ECCHOHAIBHON CHICKHOUW  AesaTeNnbHOCTH. (OCHOBHBIC
HEJOCTaTKH  COBPEMEHHOTO  OINEPAaTUBHO-PO3BICKHOTO  3aKOHAa  JIeKaT Ha
TTIOBEPXHOCTH:

1. DTO «TeMHBII» 3aKOH, HE UMEIOIMUN pacim@pPOBKUA JaKe OCHOBHBIX €0
TIOHSATUH U OTNpeeTIeHUI.

2. OH He WMeeT 3alpeTa Ha 3aHITHE ONEPATHBHO-PO3BICKHON AESTEIBHOCTHIO
0e3 crenuanbHOro MpoeCCHOHATLHOTO 00pa30BaHusl.

3. PesynbTaThl ONEpaTUBHO-PO3BICKHOTO TPYJa OLIEHUBAIOTCS MO KOJIUYECT-
BCHHBIM T10Ka3aTeIISIM.

4. OTCyTCTBYET €IUHBIN MEXaHW3M HCIIOIh30BAHUS PE3YIhTATOB OIEPATHBHO-
PO3BICKHOM JIeATENHHOCTH B TIpOIleCcCe JOKAa3bIBaHUS 10 YTOJIOBHOMY Jiely B
KadecTBE CaMOCTOSTEIHHOTO JOKa3aTeabcTBeHHOTo Matepuana [3. C. 16].

5. IIpoBokanusi Kak METOJl CTajla TJaBHOW HEraTUBHO-IIEHHOCTHON OpHEH-
Taluen B JESTEIIBHOCTH MHOTHX OTIepaTUBHBIX paboTHUKOB [4. C. 109].

3aMeTuM, 4TO, HECMOTPSI Ha HAJTMYME YKa3aHHBIX MPOOETIOB B PETYJIMPOBAHUH
ONEPATUBHO-PO3BICKHOMN NIESATEIHHOCTH, €€ CITOCOOBI M METOIBI IMIMPOKO HCIIONb-
3YIOTCSI B XOJIE YTOJIOBHOTO TPOIECCA, YTO CTABUT TOJI yTpo3y 3alIUTy U OXpaHy
IIpaB ¥ CBOOOJ €ro YYaCTHUKOB.

OmnacHOCTh TNOTEHIMAJIBHBIX HApYHICHUH BO3pacTaeT W B CBSI3U  C
BO3MOKHOCTBIO OOpAaIlleH!s] K pecypcaM YacTHOU JCTEKTUBHOM JEATCIBHOCTH MPH
pacciieIoBaHUH YTOJIOBHBIX eIl

YacTtHast JETEKTHBHAS JEATEIBHOCTh KaK CAMOCTOSITCIBHBIM COIHAJIbHO II0-
JIE3HBIN BUJI YEJIOBEUECKON NEATEIHLHOCTH TOsBHIACh B Poccuu mocie mpuHATHS
11 mapra 1992 r. 3akona «O 4aCTHOW JACTEKTUBHOW M OXpPaHHOW JESTEILHOCTH B
Poccuiickoit ®enepanmn». Ee BO3HHKHOBEHHE OBLIO OOYCIIOBICHO JKOHO-
MHUYECKAMH W TIONIMTUYECKUMHU H3MEHEHHUSMHU, KOTOphIe Mpoucxonuinn Poccun B
koHie 80-x — Hagasie 90-X IT. MPOILJIOTO CTONETHS, MOTPEOHOCTSIMH B o0ecreye-
HUM OC30IIaCHBIX YCIOBHH Pa3BUTHUS POCCHIICKOTO OM3HEca, 3alUTe MIPaB U 3aKOH-
HBIX WHTEPECOB YYAaCTHUKOB TPaKIAHCKOTO, YTOJOBHOTO, aIMHHUCTPATUBHOTO W
apOUTpaKHBIX MPOU3BOJICTB.

Kak mokaspiBaeT aHallM3 MPaKTHKHU, K HACTOANIEMY BPEMEHU YacCTHAsl CHICKHAs
JESITENHHOCTh YCTEIIHO MPOIIIA 3TAll CTAHOBIICHHUS U PA3BUBACTCS B HAMIPABICHUN
AKTUBHOTO (DOPMHUPOBAHUS ITUBUIIM30BAHHOTO PHIHKA CHICKHBIX YCIIYT.
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B macrosmmii mepwonm HWOET MOCTYMATENBHBIN IMPOLECC ee MPeBpamICHUS B
CaMOCTOSTEIBHYIO OTPaciib, MPETEHAYIONIYIO Ha JOCTOWHOE MECTO B 00ecrieueHUH
6e30macHOCTH OM3HECa M UMCIOIIYI0 CBOU KOPIIOPATHBHBIC HHTEPECHI.

KonkypeHIHs Kak ABIKYIIAs CHJIa BBIIBHTACT HA PHIHOK WHPOPMAIIMOHHBIX
CBICKHBIX YCJIYT HOBBIX YYaCTHHKOB, KOTOPBIC CHCPKUBAIOTCSA YCTapEBIIAM
3aKoHOAaTeNbCTBOM. IIpoBomguMas pedopma B NpaBOOXpPAHUTEIBHON cHCTEME U
apMHUH TaKXXe BEICBOOOKAACT 3HAYUTENEHOE KOJIMIECTBO O(UIIEPOB, IOCTABIISIS HX
Ha PBIHOK TpyZAa. YeM OHU IOJDKHBI 3aHUMATBCS B TPAXKIAHCKOM JKU3HH, €CIIH BCIO
CO3HATCIIbHYIO JXWU3Hb SBJIAJIMCH NPEACTABUTCIAMU PA3BCAKHU, KOHTPPA3BCAKHU U
yroyioBHOro posbicka? OTBeT j0 OaHaNbHOCTH TPOCT. KOHEUHO Ke, ChICKOM. A
3mech Gapbep!

[MoyemMy MBI Tak ocTeperaeMcs HEroCyJapCTBEHHOTO MPOQECCHOHATBHOTO
ceicka? YTo caepKMBaeT BIACTh OT MPUHATHS Pa3yMHBIX DPEIICHUH B JaHHOM
HampaBneHuu? [lymaercs, uro OO0sI3Hb KOHKYpEHIMH, W He Toibko. U 3TO
000CHOBaHHO, BEIb IO/ YTPO3Y CTABSITCS MHTEPECHI TPAXKIAH, YbH MPaBa HE MOTYT
6])ITL OrpaHUYCHbBI 663OCHOBaTeHLHO, B INPOTUBOPCHUMUU NPUHIUIIAM 3aKOHHOCTH,
[EeNecoo0pa3sHOCTH ®  copazMepHOCTH. OIHAKO  COOTBETCTBHE  JaHHBIM
TpeOOBaHHUSAM HEBO3MOXKHO KOHTPOJHMPOBAaTh TPH MPOBEICHUH  CBICKHOU
JCSITENbHOCTH, KOTOpass BCE dalle IpOHMKaeT B cdepy  YrojlOBHOTO
CYIOIIPOM3BOACTBA U CO3MACT IUIS YYaCTHUKOB JIOTIONHHUTEIBHBIC 0OpeMEHEeHNS, a
HE TapaHTHUH.

B cBs3u ¢ 3TUM IpoMeuieHHE B pedopMe NMPaBOOXPAHUTEIBHON IeaTellb-
HOCTH Topa3no marybHee, 4eM B UHBIX c¢epax. Ecaim MBI He cMoxeM
3aHHTEPecOBaTh MPO(ECCHOHATIOB TOCIE YXOAa CO CIy>KOBI HIpaTh Ha CTOPOHE
YeNoBeKa, 00IECTBa M TOCyIapCTBa, TO KOTO MBI CMOKEM UM MPOTHUBOIIOCTABHTS,
€CII OHM OKaXXyTCs B Jarepe mpectyrmHocTu? HoBble OOPILBI C MPECTYIHOCTHIO,
YCBOMB TICYANBHBIN ONBIT CBOMX IPEANICCTBCHHUKOB, 3apaHee «HAYHYT CaMHU O
cebe 3a00THTHCS» W HE BCET/Ia 3aKOHHBIM 00pa3oM. [IpodeccrOHANbHBINA CBHICK
HMEET MPOCTYIO U MOHATHYIO IIeIb — MOJTy4eHHE YIpeKaaone nHpopMamu s
NPUHATAS ONTUMAITBHOTO YIPABICHYECKOTO pelleHus. Bracte — moTpeOuTens
3TON MH(OpPMALIUH.

ITpoBoxst uccienoBaHne MO ONEPATHBHO-PO3BICKHOMY OOECICUCHHIO PACKPHI-
THSL U PaccieIOBaHMs MPECTYIUICHWH, MBI IPHUIUIA K BEIBOAY, YTO OIIEPATHBHO-
PO3BICKHAsI AEATEIBHOCTD SIBIIACTCS BCETO JIUIIB HEOONBINOH JacThio mpodeccuo-
HaJbHOH CBICKHOM ACATCIIbBHOCTHU, KOTOPas CYHMICCTBYECT BHE 3aBUCUMOCTHU OT YbC-
ro-u00 XKeJTaHus WK yKa3aHus, T.e. 0ObCKTHBHA.

Krnaccudumupys 3Ty mesTeIpbHOCTh MO IBYM KPUTEPHSAM: IO IIEJICBOMY IpH-
3HaKy ¥ KPYT'y YYaCTHUKOB, aBTOP OTKPBUI 3JIEMEHTAPHYIO UCTUHY. 3aKOHHAs ChI-
CKHasl IESITENBHOCTH 110 CBOCH CYTH MOpPA3CIIICTCs Ha Pa3BEaKY, KOHTPPA3BEIKY,
YTOJIOBHBIN CHICK U YACTHYIO JICTEKTHBHYIO JESITENbHOCTh. HezakoHHas, HO peaib-
HO CYIIECTBYIONIAs B HAIICH JKU3HHU NEATENBHOCTh MPENCTABICHA B KIacCU(HKa-
U B COOTBETCTBUM C IICJICBBIM IPHU3HAKOM KaK CBICK Ha 6]>ITOBOM, KOMMEpYe-
CKOM ypOBHE, B CPEICTBaX MacCOBOH MH(MOPMAINH U B KPUMHUHAIBHBIX IIPOSBIIC-
HUSIX C UCIIOJIb30BAHUEM TAMHBIX MIPUEMOB M METOIOB. YUAaCTHUKAMH 3TOTO BUJA
ACATCIIbBHOCTU COOTBETCTBECHHO MOTYT SABJIATHCA T'paKJaHC, KOHKPCTHBIC CJ'Iy>K6])I
HSKOHOMUYECKOH 0e30MmacHOCTH (PUPM, KYPHAIHCTHI, WICHBl U YYaCTHUKH OPTaHH-
30BaHHBIX MIPECTYITHBIX TPYIIIL.
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IIpn paccMOTpeHHH Ka)kKAOTO M3 YKa3aHHBIX BBIIIE BHAOB NEATEIHHOCTH CTa-
HOBUTCS SICHO, YTO 3aKOHHAS AEATENbHOCTh OTIIMYAeTCsl OT HE3aKOHHOMN HETsIMU U
3a7ayaMy (11eJIeBOH MPU3HAK), CUIaMH U CPEICTBAMU (II0 KPYTy YYaCTHHUKOB).

Ho pesympraToM Kak TOH, Tak M APYrod nesrenbHOCTH OyneT mHQopmariys,
KOTOpasl MpU €€ BBHICOKOM KayecTBE M YIOBJIETBOPEHHH BCEM NPENBSBIIEMBIM K
9TOI KaTeropuu TpeOOBAaHMAM MO3BOJINT CO3AaTh JUIS OJHOIO U3 COINEPHHUKOB
(KOHKYpPEHTOB) MO €JHHOOOPCTBY O0Jice BHITOJHYIO M BBEIMTPHINIHYIO CHTYAIHIO B
Ka)kKZIOM KOHKPETHOM cirydae. CuuTaeM BaKHBIM OTMETHTH, YTO HE3aKOHHAS CHICK-
Hasl JICSTEIbHOCTh, COBEpIIacMasi He YIIOJHOMOYEHHBIMH Ha TO 3aKOHOM CyOBEK-
TaMH, UMeeT, K COXKaJIEHHIO, JOCTAaTOUHYIO OTKPBITYI0 yueOHO-METOJUIECKYIO Oa-
3y.

A Temneps INIaBHBIH CYIIHOCTHBIH mocTynar. IIpodeccrnonansHas ChICKHAs Jiest-
TENBHOCTh HE MEPBUYHA 10 CYTH M Hy)KHa TOJNBKO IJISI 4ero-To 0ojee BaKHOTO U
TJIaBEHCTBYIOIIETO B JKH3HEACATENHFHOCTH YelIOoBeKa, OOIIecTBa M TOCYAapCTBa.
ChIck aist cbicka — 310 Bpen! IIpu 3ToM BaXXHO OCO3HATh, YTO COBOKYITHOCTb yCIIO-
BUH CyIIECTBOBAHUS JIIOOOTO U3 paHee MEPEUHCICHHBIX CYObEKTOB, KOTOPBIMHU OHU
oBIafenH (TIOCTHUIIIN, YCBOMIIN, CO3/IJIH) B IIPOLECCe MX CaMOpeai3alii U KOTO-
pBle OHH, TakMM 0Opa3oM, B COCTOSHHMM KOHTPOJIUPOBATH, €CTh 0O€30MaCHOCTb
cyOBeKTa, 6e30MacHOCTh €T0 JACSITeIbHOCTH.

Ortcroma crexyeT BaXHBIN BBIBOJ — 0E30IIaCHOCTh HE €CTh COCTOSIHHE 3allld-
IIEHHOCTH MHTEPECOB CyOheKTa, 6e30MacHOCTh BOOOIIE HE eCTh Ybe ObI TO HU OBI-
710 cocTrosHUe. be30macHOCTh ecTh YCIOBUS CYIIECTBOBAHUS 9TOTO CYOBEKTa, KOH-
TPOIHPYEMBIE HM.

HaxoxnTbcs B 6€301MaCHOCTH — 3HAYUT HAXOAUTHCS B OE30MACHBIX YCIIOBHSX,
T.€. B TAKUX, KOTOpbIE CyOBEKT B COCTOSHUM KOHTPOIMPOBATh B MpOLECCE CBOCH
JeATENbHOCTH, B MPOLIECCE CBOSH CaMOpeaTn3aliiH.

Otciona CTaHOBUTCS SCHO, YTO NPOQECcCHOHaNbHAS CBHICKHAS JEATeIHHOCTD
BBICTYIIA€T CPEJACTBOM oOecreueHHs 0e30MacHOCTU CyObeKTa, CIIOCOOHBIM MOITY-
quTh (coOpaTh WM OOBITH) YIPEKTAIONIIYI0 HHPOPMALUIO Al TIPUHATHUS ONTH-
MaJIbHOTO YIPABICHYECKOTO PEIICHNS 3THM CyOBEKTOM.

ITosTOoMy MBI C HafEKA0H paccMaTpUBacM ChICKOJIOTHIO KaK HayKy o mpodec-
CHOHAJIBHOM CBICKE, HayKy, CIHOCOOHYIO IepepadoTaTh 3TOT IUIACT Ha IEpBBIi
B3IVl HECOBMECTHUMBIX BHJOB MOHCKOBO-IIO3HABATENIBHON, KOHCYJIBTaTHBHO-
HCCIIENOBATENLCKOH M MH(OPMAIOHHO-aHAINTHYECKOH JesTtenbHocTH. Hayky,
KOTOpasi IOCTYTIHO U JIOTHUYECKH 000CHOBAHHO HAKOHEII-TO JOKaXKET, YTO pa3BelIKa
¥ KOHTppa3BelKa M0 CYTH HE ABIAIOTCA NIPEPOraTUBOM TOCyJapCTBEHHBIX 00pa3o-
BaHMH, a MPEACTAaBISIIOT CO00H CIOXKHBIE KJIACCHUECKHE MPOIECCH MPOHUKHOBE-
HUS B KPYT' MHTEPECOB MapTHEpa MO CHTYAIMH WM 3allUINA0T CBOIM KpyT MHTEpe-
COB OT OECKOHTPOJIBHOTO MPOHUKHOBEHHS B HETO KOT'O-JIN0O.

Hcxons U3 BEIIEH3I0KEHHOTO, MOXHO IPHHTH K CICIYIOIIIM BEIBOAAM:

1. Chick momxeH OBITh MPOGECCUOHANBHBIM, HO UIMETh 00OCHOBaHHBIE 3aIpe-
THI Ha €T0 3aHATHE.

2. JlomyckaeTcss KOHKYPEHIMS MEXKIy TOCYIapCTBEHHBIM M HETOCYIapCTBEH-
HBIM IPO(eCCHOHATIBHBIM CHICKOM Ha ocHOBe @3 «O 3amure KOHKYPEHIHNY.

3. Pesynprar mnpodeccHOHATbHONW CBICKHOM HeATeNbHOCTH — WH(pOopMa-
LIMOHHBINA MTPOIYKT.
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4. llenm u 3amauu HETOCYJAPCTBEHHOM TPO(eCCHOHATFHON CHICKHON NEsITeIb-
HOCTH HE MPOTUBOpEYAT LENsIM U 33jJadaM roCyAapCTBEHHON Mpo(ecCHOHAIbHOM
CBICKHOM J1eATEIbHOCTH.

5. TIpuHIUIBI HETOCYMapCTBEHHOW MPO(MECCHOHATLHOW CBHICKHOW JesTelb-
HOCTH aHAJIOTUYHBI MPUHIMIIAM TOCYJapCTBEHHON MpOQecCHOHaIbHON CBHICKHOM
JIeATEIbHOCTH.

6. IlepeueHb CHICKHBIX JCHCTBUU I BCEX CYOBEKTOB MPO(HECCHOHAIBHOTO
ChICKa OJIMHAKOB, 3a HWCKJIIOYEHHEM TeX, KOTOpble OrpaHMYMBAIOT KOHCTH-
TYIIMOHHBIE TPaBa TPaXKIaH.

7. Ham3op 3a HerocymapcTBEHHOHW NpPOQPECCHOHAIBLHONW CBHICKHOHW JesTelb-
HOCTBIO JIOJDKHA OCYILECTBIISATH MPOKYpaTypa B JIMLE YIOIHOMOYEHHBIX JIMLI.

8. KoHTponb JOMKEH OCYIIECTBIATHCA Pa3pelIUTeNbHBIMU JTHIIEH3MOHHBIMU
CTpyKTypamu MuHHCTEpCTBA IOCTULIMH.

B cBs3u ¢ 3TUM TIpH CO31aHUH HOBOTO 3aKOHA O CHICKHOH esTeIHHOCTH HE00-
XOJMMO PYKOBOJICTBOBATHCS HE TOJBKO MyOJMYHBIMU, HO U TUUYHBIMU HHTEpECAMU
TeX, B OTHOIICHUH KOTOPBIX NaHHAsl JEATEIbHOCTh OyneT ocymiecTBisThes. Co-
OJro/ieHNe WX TIPaB W 3aKOHHBIX MHTEPECOB, oOecredeHrne cyObhEeKTOB IOMOIHU-
TEJIbHBIMHU TapaHTUAMHU TOCIY>KUT CPEACTBOM MpPENYIPEKICHUs HenTo0pocoBeCT-
HOTO WCTIOJHEHHUS CBHIIUKOM CBOMX OOS3aHHOCTEH, a TakKe MPHUIACT CBICKHOM
JIESITEBHOCTH OTIPEICNICHHYIO MIPOIEeCCYATBHYIO (hOpMY, KOTOpasi MPEIONpPEaeTUT
JlanbHelIIee UCIIOIb30BaHUE €€ PE3yJIbTaTOB.

Takxum 00pazoM, YUUTBIBas OTPOMHOE BIIMSIHUE CHICKHOM JESTETFHOCTH Ha X0/
YTOJIOBHOTO TIPOIIECCa, €€ JOIDKHOE MPAaBOBOE PETYINPOBAHNE OYyAET CIOCOOCTBO-
BaTh HE TOJBKO A(PPEeKTUBHON OOpHOE C MPECTYNMHOCTHIO, HO U JOCTIKCHUIO Ha-
3HAYeHHS YTOJIOBHOTO CYAOMPOU3BOICTBA.
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PROBLEMS OF GUARANTEEING SAFETY FOR THE PARTIES TO A CRIMINAL TRIAL
Key words: parties to a criminal trial, safety provisions, safety measures, professional search activity,
operational-searching activity.

In order to protect the rights and legal interests of individuals and organizations-injured parties in
crimes; to protect a person against illegal and unreasonable charges, conviction, restriction of rights
and freedoms, legislators have granted the parties to a criminal trial certain guarantees ensuring the
realization of their rights. The article points out that the above guarantees must be maintained in the
course of search activity since it is an integral part of criminal procedure.
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The author makes a distinction between search activities according to a professional characteris-
tic. Professional search activity implies a legally significant work (labor, business) which is done either
openly or in a secretive way on the basis of general principles (using confidential possibilities etc.) by
the empowered subjects (state representatives etc.). Its purpose is to obtain (collect, gain) useful infor-
mation in order to achieve some socially significant goals determined by legislators and not contradict-
ing the Constitution of the Russian Federation. This activity includes, for example, an operational-
searching one. The author points out the problems of conducting operational-searching activity and
application of its results in criminal court procedure. The above problems are caused by the lack of
proper legal regulation.

Private detective activity is considered to be a separate kind of professional search activity and is
aimed at corporate search, search in the interests of business and the one facilitating the investigation
of criminal cases. Moreover, it is emphasized that this kind of activity does not provide any necessary
guarantees of the rights of citizens that exclude the possibility of illegal restriction of rights and legal
interests of the subjects involved in criminal procedure. The author points out that this can be ex-
plained by the lack of a consistent legal act and the mechanisms of supervision over this activity.

The main purpose of professional search activity can be defined as guaranteeing the safety of par-
ties to a criminal trial and obtaining the feedforward information for optimal decision making.

The article proposes to introduce a number of changes aimed at the developing of modern legisla-
tion.
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®AKTOPLIL, OBYCJIOBJIMBAIOIIUE COBEPIHIEHUE
U PACCJIEJIOBAHUE KPAXK U3 )KWJIHIIA B CEJIbCKON
MECTHOCTH B CIIEHUOUYECKHUX YCJIOBUAX
AKN3HECYIECTBOBAHUSA HACEJIEHUA

Ipeomemom uccredosanusi OAGHHOU cmManmvu AGIAIOMC 0COOEHHOCMU COBEPUIEHUs. U PAC-
CNIe00BAHUSL KPAIC U3 ACUNUUYA, COBEPUIEHHBIX 8 CENbCKOL MECHHOCMU, HACENeHUe KOMOPO2O
00be0UHEeHO psIOOM (akmopos, NO36ONAWUX 8 CEOell COBOKYNHOCMU 2080PUNb O Cheyudu-
YeCKUX YCNIOBUAX €20 JHCUSHECYWeCmBOBaANUs. ABMOPLL NPUX00Am K MHEHUIO, Ymo umeloujue-
€51 MEMOOUKY PACCIe008AHUL MAKUX KPAJIC ROCMPOEHbL HA NPAKMUKEe PACCle008aHus npe-
CMYNnieHutl, COBePULEHHbIX 8 20pPOOCKOL MecmHocmu. B mom cayuae, kozoa npednpunuma-
emcesi NONbIMKA HOPMUPOBAHUS KPUMUHATUCTHUYECKUX MEMOOUK PACCIe008aANUsL KPAXC U3
JHCUTUWA 6 CeNbCKOU MECHHOCMU, 3AUMCMBYEmCcsi Memoo0a02Us HAYUHO20 UCCIe008aHUS,
Pazpabomannas NPUMEHUMeNbHO K KPUMUHATUCIMUYECKUM NPOOIeMAM KEAPMUPHBIX KPANC 6
20p00ax, npudem 6 20pooax ¢ 6OILUUM HACETEHUEM.

KitoueBble cl0Ba: Kpaoicu, cenbeKas MecmHocmy, GaKxmopuvl cogepuierusl U paccie008anus.
npecmynieHutl, MemoouKa paccied08anusi NPeCmynieHuil, YPOGHU OP2aAHU3AYUU Pacciedo-
8aHUs NPeCyNIeHU.

Bonpocsl paccienoBanus KBapTUPHBIX Kpax MO-TIPEKHEMY OCTAlOTCS B IIEH-
Tpe BHAMaHMUS IOPUINYECKON HAYKH U MPAKTHKH B CHITy HX PacHpPOCTPAHCHHOCTH,
BaYXHOCTH OTHOIIEHWH COOCTBEHHOCTH HJIsl YCTOWYMBOIO pa3BUTHSI OOIIECTBA, a
KpOME TOTO, HEJOCTATOYHOTO YPOBHS H300JIMYCHHUS JIMI, COBEPUIMBIIUX TaKOE
xumieane. C KpUMHUHAIHCTHYECKUX TIO3UIUN WHTEPEC BBI3BIBAIOT MHOTOYHUCIICH-
HBIC MMCIOIINECS ¥ BO3HUKAIOIINE 00CTOATENBCTBA, TPEOYIOIINE CBOETO YIeTa MpU
MOJITOTOBKE HAYYHBIX PEKOMEHIAIINH, HANIPABIEHHBIX HA IMOBBIIICHUE YPPEKTHB-
HOCTH KPUMHHAIUCTUYCCKOW HEATENFHOCTH MO ITaHHOW KaTETOPHUM YTOJOBHBIX
nmen. Tak, HampuMep, MOJMYYMBINAS B HACTOSIIEE BPEMsl pacIpOCTpaHEHUE ycTa-
HOBKa CTEKJIOMaKeTOB BO MHOTOM OOJIeT4aeT HE3aKOHHOE MPOHHUKHOBEHUE B JKH-
JIMIIE, JeNasi ero MpaKTHUeCKH OeCHpEIsITCTBCHHBIM. B IeloM BeKTOp pa3BUTHS
KPUMUHAIUCTUKA HAIMPaBJICH B CTOPOHY, BO-TICPBBIX, OTHICKAHUS HOBBIX 0OCTOS-
TEJIbCTB, TPEOYIOIIMUX CBOETO y4eTa MPH aHalu3e MPECTyIHON AesITeIbHOCTH M
JIeSITENIFHOCTH TIO0 PACCIICJIOBAaHUIO MPECTYIJICHUH; BO-BTOPBIX, OoJiee TOHKOM
TuQhepeHIHanuy CISICTBEHHON CUTYAIlMH C LENbI0 TOYHOTO BBIOOpa M 3 dek-
TUBHOTO TPUMCHCHHS HMMCIOIIUXCS B PACHOPSIKCHUN KPUMHHAIHCTHKH CPEICTB
aHAJIMTUYECKOTO U omepanuoHaigsHoro xapakrepa [1. C. 108—-109].

BesycnoBHO, ycmex pacciemoBaHUS MPECTYIUICHHH B IIEJIOM Ipeomnpe-
JIeNIIeTCsl CTENEHbI0 ero OpraHu3alld, O YeM CBUETEIbCTBYET BBITIOJHEHHBIN
MHOTUMH HW3BECTHBIMH aBTOPaMHU Hay4YHBI aHaJ W3 OPraHU3allMOHHON CTOPOHBI
JESITETLHOCTH JIUIIA, OCYIIECTBIISFOIIETO J0CyIeOH0e mpou3BoacTBo [2; 3. C. 366—
410; 4; 5]. To aTO¥ MpUYHHE PACKPHITHE BOTPOCA O XapaKTepe U COJCPKaHUU Op-
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TaHWU3AI[MOHHOTO AacCIMeKTa IOCyNeOHOrO IMPOM3BOACTBA MPEAIONAracT PpEIICHHE
BOIPOCa O TOM, B KAKOM COOTHOIICHWH HAXOIATCS YTOJOBHO-IIPOLECCYaNbHbIE U
KPUMHUHATTUCTUYECKIE TIOJ0KEHHUS, K KOTOPBIM NpuOeracT Ha3BaHHBIH CyOBEKT.
[To MHEHHIO OIHUX aBTOPOB, NPEIBAPUTEIBHOE paccieoBaHHUEe, KaKk U MpOBEpKa
COOOIIEHNs] O MPEeCTYIUIEHHH, €CTh KPUMHHAIMCTHYeCKas NesATeNbHOCTh [6; 7.
C. 32]. CTOpOHHHMKOB JIpyroro Moaxoja OTJINYaeT JUaMETPaJIbHOCTh CYKJIEHUs, B
COOTBETCTBHU C KOTOPHIM YKa3bIBACTCS Ha OE30CHOBATENHFHOCTH TOUKH 3PEHHS O
CYIIECTBOBAHNN KPUMHHAIMCTHYECCKON ACSITENbHOCTH Kak TakoBod [8. C. 236-—
237].

Ha nam B3riisap, nmpaBbel aBTOPHI, KOTOPEIE C MTO3UIUH IESTEITHHOCTHOTO TTOAXO0-
J1a TOBOPAT O IBYX CTOPOHAX JOCYIEOHOTO MPOM3BOJCTBA, MOYyYAIOIINX CBOE BEI-
pakeHue B CYLIECTBOBAHMH YTOJOBHO-NPOLECCYANbHOHN AESITeIbHOCTH U NeATEIb-
HoCcTH KpuMmuHanuctudeckoit [9. C. 141-208; 10. C. 238; 11; 12. C. 4-5]. Yromnos-
HO-TIpOLleCCyallbHAsT JCATSIFHOCTh CJICIOBATENsl 3aKII0YaeTCsl B JIOKA3bIBAaHUU
Kpyra 00CTOATENbCTB, 00pa3yoInX NpeaMeT TOKa3bIBaHUS; OHA YETKO PETyIUpY-
€TCsl YrOJIOBHO-TIPOIIECCYaTbHBIM 3aKOHO/AATENbCTBOM. EE cpencTBamu, Kak CBH-
JCTENECTBYET aHaJ U3 YTOJIOBHO-TIPOIECCYaTbHOM JINTEPATypHl, SBILIOTCS TOKa3a-
TeJIbCTBA, MPE3YMIINH, IPEIOAUIUN U OOIIEU3BECTHBIE (DAKThI, MPOLIECCYaIbHbIE
JIEHCTBUSA, TOKYMEHTAIbHBIC MPOBEPKH W PEBH3HMH, MPUHIUIBI YTOJIOBHOTO MPO-
necca u T.4. [13. C. 72]. KpumuHanuctudeckas ke JesiTeIbHOCTh COCTOUT B TIPH-
MEHEHHUH CIEIOBaTeNIeM METOJUKO-KPUMHHAIACTHICCKAX, TaKTHKO-KPHUMH-
HAJIMCTUYCCKAX U TEXHHKO-KPHMHUHATUCTHYECKUX CPENCTB, Pa3paOOTaHHBIX Hay-
KO, YYUTBIBAIOIICH CUTYaIIMOHHBIA XapaKTep MOMCKOBO-TIO3HABATEIILHON KPUMH-
HAITUCTUIECKON IEATCITHHOCTH OIPEICICHHBIX CYOBEKTOB.

Bo MHOroM ycremHomy peuieHuio mpodieM pacciieZIoBaHUS NPECTYIUICHUS B
[EJIOM W €ro OpPraHW3alMOHHBIX HAdal B YAaCTHOCTH CIIOCOOCTBYET IOHWMAHHE
paccienoBaHus KaK CIEeNI(pUIecKOro BUaa COIHaTbHON IeSTeITHHOCTH.

Ucxons u3 sroro, B.JI. 3eneHckuil BbAEseT ClEAYIOUINE MOJCHUCTEMBI pac-
cJeoBaHUA NPECTyIUIeHUi: 1) coOupaHue, nccieoBaHue T0Ka3aTeIbCTB U JI0Ka-
3bpIBaHHE; 2) TOoNy4YeHHEe (TIOUCK) OPHUEHTUPYIOICH WH(pOpMAIHK; 3) WCIIOJIb30Ba-
HUE crienualbHbIX 3HaHui [14]. Cornamasics ¢ 3Toi Hay4HOH MO3UIUEH, MBI MoJ1a-
racM HeoOXOJMMBIM MOTYEPKHYTh MBICIH O B3aMMOCBSI3U OTMEUYECHHBIX 3JIEMCHTOB,
CKa3aB, 9YTO COOMpPAaHME U MCCIICIOBAHUE JOKA3aTEIbCTB MOJYAC COMPOBOXKIAOTCS
OTHOBPEMEHHBIM ITOJTyYCHHEM HH(POPMAIIMH OPUEHTUPYIOIIETO XapakTepa. Kpome
TOTO, W JIOKa3aTeNLCTBEHHAs, U OPUEHTHUPYIONAas KPUMHUHAIUCTHYECKH 3HAYUMAsT
uHpOpMAIM HEPEOKO BO3HUKACT KaK pe3yiIbTaT HCIIONB30BAHUS CIEHUATBHBIX
3HAHW B TOW win nHOU (hopme. HakoHemn, WHOTIa HaJIMYKe B PACIIOPSDKEHUH CIIe-
JIOBaTeJs JUIIb OPUEHTUPYIOLIEH HH(OpMAIUH JIeNaeT BO3MOXHBIM OPTaHU30BAaTh
MIPOM3BOACTBO IO YTOJIOBHOMY €Iy, ITOJIOKHB 3Ty WH(POPMAIHIO B OCHOBY CIICA-
CTBCHHOU BEPCHH, PE3YNbTATOM MPOBEPKH KOTOPOW OyIyT IONyYCHHBIC TOKa3a-
TEJIbCTBA.

Hapsny ¢ paccMoTpeHHeM MOACUCTEM PAacCiIe/IOBaHUS MPECTYIICHUNA B KpH-
MUHAJIHCTHKE pa3IndyaoT YPOBHH OpraHW3alMy paccienoBanus. [loguepkuBas
COLIMAIBbHYIO OOYCIOBICHHOCTh pacciieIOBaHUs MPECTYIUICHUH, TpeOyolero He-
00xoauMoi M Tpucyieil obmecTBy opranuzoBaHHocTH, P.C. BenkuH BbIEns
YeTHIPE YPOBHS OpraHU3aIMN paccieJOBaHMS: B MacmTabe BceX OPraHOB paccie-
JIOBaHUA CTPaHbl; B paMKax BEJOMCTB; OpraHM3alns KOHKPETHOTO aKTa paccieao-
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BaHISI, OpraHu3alys CJICACTBEHHOTO JEHCTBHS WM  OpPTaHU3AIlMOHHO-
TexHuyeckoro Meponpuatus [15]. OcHoBomomararoImuM, Ha Hall B3MMSA, OyaeT
SIBJSITHCSL  YPOBEHb OPTAaHM3ALMM PACCICIOBAHUS OTHCIBHOTO IPECTYIUICHUS.
VIMeHHO B OTOETBHOM TOCYIeOHOM IPOU3BOJICTBE BELICHSIOTCS BCE O0CTOATENBCT-
Ba COBEPILEHHOIO AEAHHUS, MOJYYaloUIero CBOE BBIpaKEHHE B KPUMUHAIMCTHYE-
CKOM XapaKTepUCTUKE NMPECTYIUICHHS, a TaKXKe BCC CHUTYallMOHHBIC OCOOECHHOCTH
IpoIlecca ero paccieloBaHMs, HaXOIINEe CBOI0O KOHKPETH3ANIUIO B 00 u 4a-
CTHOH CIIEZICTBEHHBIX CUTYAIIHsIX.

ITpu3HaBast BRICOKYIO TEOPETUYECKYIO M NMPAKTUYECKYIO 3HAYMMOCTh IPEAsIo-
KCHHON OpraHU3aIlMOHHO-YIPABICHISCKOW CHCTEMBI, MBI IIOJIATAEM BO3MOKHBIM
pa3nn4aTh eme OAUH YPOBCHb OPTaHH3alUH PaccieIOBaHuUs MPECTYIUICHIH — ypo-
BEHb OpPraHU3allUU paccieJoBaHUs B cyObekTe PD. DT0 00yClIOBIEHO CYyILIECTBO-
BaHHEM Ha TeppuTopuu Poccuu cyOBEKTOB TOCYAapCTBCHHOTO YCTPOWCTBA, KOTO-
pBIE UMEIOT CHenu(pHIeCKHe OCOOCHHOCTH KH3HECYIICCTOBAHUSI HACCIICHHS, II0-
Iydarolye oObEKTUBHO CBOE MPOSIBICHHUE KAK B XOJ€ MOJATOTOBKH, COBEPILCHUS U
COKPBITHSI IPECTYIUICHHUS, TaK U B IIPOLIECCE €0 PACCIICAOBAHUS.

[pexncraBnseTcss HEOOXOOUMBIM B METOIOTIOTMISCKOM ITaHE Pa3BEPHYTDH YKa-
3aHHBIN TE3HC, YBA3aB €T0 C MOJIOKEHUSAMH 00 00beKTe KpUMUHATUCTUKU. Tpanu-
[IUOHHBIM SIBJISIETCS TIOJIXO/, B COOTBETCTBUH C KOTOPBIM KPUMHUHAIUCTUKA UMEET
IIBYCIWHBIH 0OBEKT, BKIIIOYAIONINN B CeOs MPECTYIHYIO NESITENbHOCTh M KpUMHHA-
JIUCTUYECKYIO eI TeNLHOCTh 110 paccienoBanuio npecryrienuit [16; 17. C. 17; 18.
C. 17]. Pazymeercsl, ecTh U MHBIC B3IVISABI Ha Tpo0sieMy 00BEKTa KPUMHHAIHUCTHU-
ku [19. C. 8-9; 20. C. 9-10; 21. C. 14; 22. C. 13], 3aciyXuBaroliiue pacCMOTPEHHUS
U B3BCUICHHON KPHUTHKH, OJHAKO MX aHAIU3 HE SIBJSIETCS IIETBbI0 HACTOSIICH pa-
OO0TBI.

MsI puaep)kuBaeMcsl TPaIUIMOHHOTO TTOIX0/1a K JBYECANHOMY OOBEKTY KpH-
MUHAJIHCTHKH, TIOHUMAs, 9TO B 9TOH KOHIIEMIINU, KaK ¥ B HHBIX KOHIIENTYaJIbHBIX
MOCTPOGHUSX, JAeTcd JIMIIb CTPYKTypa O0beKTa KPUMHUHAIUCTHKH OE30THOCH-
TEJBHO K COJICPKaHUI0 00pa3yIONINX JaHHBIH OOBEKT 3JIEMEHTOB U YK TeM Oojee
0E30THOCUTENFHO K OpraHHM3alliH PAcCICAOBAaHMS NPECTYIUICHUH, Mperonpese-
JIEHHON BIUSHHUEM creuu(puieckux (hakTopoB, B KOTOPBIX OCYLIECTBISETCA IMpe-
CTYIHAs ACATEIBHOCTD U JCATEIFHOCTD MO PACCIEIOBAHUIO IPECTYIIHBIX JCSTHUH.

B mHacTosmuii MOMEHT C y4eTOM 3pEeJIOr0 COCTOSHUS KPUMHHAJTHUCTHYECKOU
cutyanoruu [23; 24; 25. C. 48—85] MokeT OBITh IOCTABIIEHA U PEIICHA 3a]a4a BO-
BJICUCHUSI B HAYYHBIA aHAJIM3 MHOTOYHUCIECHHBIX CEUU(UISCKHX (DAKTOPOB KH3-
HECYIIIECTBOBAHUS HACEIICHHUS Ha OINPEICIICHHBIX TEPPUTOPHSAX, KOTOPHIC OKa3bI-
BalOT CBOC BIIMSHHC Ha MPECTYIHYIO NESATEIBHOCTh U NESITENBHOCTD MO Paccieno-
BaHUIO mpecTymieHud. COOTBETCTBEHHO C MO3UIMH KPUMHUHATUCTUYECKONH HAYKH
TIOSIBISICTCSI BO3MOXHOCTh BHECTH HEOOXOIMMBIE KOPPEKTHBEI B OTAEIHHBIEC YaCT-
HBIC KPUMHHAIACTHYCCKHE METOIVKH, CHIENaTh WX Oojee TMOKMMH, MPOTYKTHB-
HBIMH ¥ TIOHATHBIMU JUIA TpaBonpuMenutend. [loka uto numb B paboTax 1mo Kpu-
MHUHOJIOTHH M YTOJIOBHOMY IPOILIECCY, MMCIOIINX, Pa3yMeeTcCs, ONpeaeICHHOE 3Ha-
YeHUE UIS KPUMUHATUCTUKH, B aHAJIN3 COOTBETCTBYIOMINX MPOOIJIEM IIHPOKO BO-
BJIEKAIOTCS T€ WK UHbIE (PpakTopbl. Tak, Hampumep, MPH PACCMOTPEHUU BOIIPOCOB
MPEAYHIPSKICHUS MUTPAIMOHHBIX KOH(INKTOB OTMEYAETCsI HEOOXOIUMOCTh ydeTa
MHOTOHAIIMOHAJIFHOTO COCTaBa HACEJICHUS B TOM M MHOM POCCHIICKOM PErHOHE,
MPOIOJDKAIOIIEroCsl MepeceIeHusl Hapoaa U3 OAHOrO PEeruoHa B APYroil, oTcyTcT-
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BHS COOTBETCTBYIOIINX TOCYJAPCTBEHHBIX M MYHHIUIIATBHBIX HPOTPaMM TIOA-
JepKKU MUTPAHTOB U TEPPUTOPUIL, TPUHUMAIOIINX TiepeceseHes [26].

B otnenpHBIX paboTax MO yroJOBHOMY IPOIECCY TOBOPUTCS O HEOOXOIMMO-
CTH y4eTa 0COOCHHOCTEH ITHUIECKON NMCHXOJIOTUH THYHOCTH, TPAJUIA 1 00BIIa-
€B YYaCTHHUKOB YT'OJIOBHO-TIPOLIECCYANbHBIX OTHOLIEHUN. Peub uaer o tex akro-
pax, KOTOpPbIC ONPEICISIOT STHONCUXOJIOTHYECKYI0 HHANBUAYAIBHOCTE CYOBEKTa,
TpeOyrolnyto hopMupoBanus chepbl CHCUATBHBIX 3HAHUH C IIEeThI0 IPOU3BOJICTBA
cynebnbIx akcreptus [27. C. 11]. JlaHHOE TOJ0XEHHE, KaK BUIANM, HOCHT YTOJIOB-
HO-TIpOLIECCYaNIbHBIM XapakTep M ONpeAeiseT 3aKOHOAATEIbHYI0 (POpMY HMCIONb-
30BaHMS Ha3BAHHBIX 3HAHWUH B YTOJIOBHOM CYAOIPOU3BOJICTBE.

B uHBIX cdepax pocCHHCKON HAayKH TaKKe O3BYUHBACTCS MOJOKEHHE O BaXK-
HOCTH yueTa creun(uKd perdoHa IJisl pelleH s TeX WU UHBIX 3a/1a4. Tak, Hanpu-
Mep, NMPEICTaBUTENIN SKOHOMHUECKOH HAyKH OTMEYAroT, YTO PerHoHbl Poccnu ot1-
JMHYArOTCs OONBIINM pa3HOOOpa3weM reorpaguIeckoro MONOKEHHS, MPHPOIHO-
KIIMMaTHYECKUX YCIOBHM, JeMorpaduueckoil cCUTyaluen, moTeHaJoM pa3BUTHSL.
Uro kacaeTcsi KpUMHUHATTUCTUYECKOW HAyKH, TO JIUIIb B HEKOTOPHIX paboTax Te-
3UCHO YKa3bIBACTCS HA OTICIBHBIC OTIIMIUATEIBHEIC YCIOBHS COBEPIICHHS IPECTY-
IUICHUH, HampuMep, HallMOHAJbHAs YepTa KOPEHHBIX HapOOB, MPOXKUBAIOIIUX B
MPUTPAHUYHBIX pallOHaX, MPOSIBIIAIONMIACS B TPAJAULIMU HOIIEHUS OTHECTPEIBHOTO
OpYXWs, 3HAUUTEIbHASI 9aCTh KOTOPOTo MPHOOpEeTaeTcsi He3aKOHHO, WIIM CBOOOI-
HBIH JOCTYI K OTHECTPEIFHOMY OpPYKHIO JIUI, TIPOXOISAIINX BOCHHYIO CITyKOy B
OoTMeueHHOI MecTHOCTH [28] nubo (heHOMEH «KpyroBOil HMOPYKH», XapaKTEPHBIi
JUTSL CTy4aeB pa300iHBIX HamaJeHwid, coBepiieHHbIX B CeBepo-KaBkasckom dene-
paimsHOM okpyTe [29. C. 202].

[IpencrapnseTcs, 4TO MPU MPOUYUX PABHBIX YCIOBUAX, HAIIPUMEP A0OpPOCOBE-
CTHOCTH HCCIICIOBATEIIS, ITOJYIUTh JOCTOBEPHBIN Pe3yibTaT, OTPaKAIOMINi BIIHS-
HHUE CHECUU(pIICCKUX NETEPMUHAHT HA OCOOCHHOCTH MPECTYIMHON NESATEIBHOCTH U
JIeSITENIbHOCTH TI0 paccielOBaHUI0 MPECTYIUICHUH, B MEpBYIO ovepelb MOXKHO B
cllyyae aHaJIM3a MPEeCTYIUICHUH, 3aHUMAIONINX NTPeo0Iagaoniee MeCTO B CTPYKTY-
pe mpecTymHOCTH. VIMEHHO K TaKUM MPECTYIUICHHUSM OTHOCSTCS KPakKd M3 JKUITH-
1a, 0 YeM CBUETEIbCTBYIOT O(pHUIMAIbHBIE JaHHbIE 32 MHOTHE TOJIbl, IPHYEM Ta-
Kasi 3aKOHOMEPHOCTH NPOSIBIISICTCS BO BCEX POCCHMCKUX PETHOHAX.

C 5TOl MO3WINH TIOTBITaEMCS B3TJSIHYTh HA BIHMSHUE OTHCNBHBIX (PAKTOPOB:
BO-TICPBBIX, HA COBEPIICHHEC KBAPTHPHBIX KPaXX B CEIHCKOH MECTHOCTH; BO-
BTOPBIX, HA JICITEIBHOCTD 10 UX PACCICIOBAHUIO IPUMCHUTEIBFHO K PETHOHY, Ha-
celleHre KOTOPOTO B CHIIY pPsfia IPUYMH, B TOM YHCIIE HCTOPHYECKOTO XapakTepa,
UMeeT CIielu(QUIEeCKUe YCIOBUS KU3HECYIICCTBOBAHMSL.

[Ipexxae Bcero ckakem, YTO B HACTOSIIMNA MOMEHT MPOOJIEMBbI pacciea0BaHus
KBAapTUPHBIX KPaXX B CEIBCKOH MECTHOCTH (paKTHIECKU HAXOMATCS BHE TIONS 3pe-
HUS OTCUYCCTBEHHON KPUMHHAIACTHICCKON Hayku. MOXXHO yKa3aTh OrpaHHICHHOE
YUCIO0 MOHOTpapUYecKX MCCIEJOBAaHUN, B KOTOPBIX BBICTPAUBACTCA METOAUKA
paccienoBaHusl Kpaxk B celbCKkux paioHax [30, 31]; mpu 3TOM €IUHCTBEHHBIM
(baxTopoM, MpeIOnpeACIIIONIMM O0COOCHHOCTH MpeIaraeMbIX METOAWK, Ha3bIBa-
eTcs COOCTBEHHO CEIbCKas MECTHOCTb, UMEIOIAasi HEKOTOPBIE COLHMOKYIbTYPHBIC
OTIMYHS OT TOPOACKOII MECTHOCTH, T.€. MECTHOCTh KakK TakoBas. B mHBIX paborax,
MIOCBAMICHHBIX Mpo0eMaM pacciieoBaHus KpaK, OTCYTCTBYIOT HOJNOKEHHS, yKa-
3pIBAlOIME Ha AUQQPepeHINalNI0 KPUMHUHAIUCTUYECKHX PEKOMEHAAUUH IpuMe-
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HUTEJIBHO K IESATEIBHOCTH CIIEIOBATENsI B CENBbCKOM MecTHOCTH. Bomee Toro, aHa-
JIU3 ATUX padOT MO3BOJISIET YTBEPKIATh, YTO (PAKTUUECKH OHH KacatoTCs METOAUKHI
paccienoBaHusi Kpax B ropoaax [32]. IIpuueM B cuily TOpPOJCKOH OpraHu3aiiu
HaCEeJICHUS MCCICAYIOTCS MPOOIEMBI pacCiIeIOBaHMs KPaXK ¢ HEe3aKOHHBIM MTPOHUK-
HOBEHHMEM B >KUJIMILE, TaK Ha3blBaeMble KBapTUpHbIe kpaxu [33, 34]. Kpaitnum
BBIp@XXCHUEM OTMEYCHHOW HAMH HCCIIEIOBATENbCKONW TPAJAMIIMKM MOXHO CUHTATh
paboThI, MOCBAIICHHBIC METOMKE PACCIECIOBAHMUS KBAPTHPHBIX KPaXk B METAIIOIH-
cax [35].

OpHako 3a/IefiCTBOBaHUE B HAYYHBIX HCCICIOBAHUAX CAaMOH MO ce0e CeNbCKOM
MECTHOCTH KaK (DaKTopa MPEeCTYHMHOH NESTENFHOCTH U ACSTCIBHOCTH 110 PACKPHI-
THUIO TIPECTYIUICHUH, B TOM YHCIIE KPaXX U3 JKUIUINA, HE CIIOCOOHO MPUBECTH K CO3-
JAHHUIO CTELUANbHON 4aCTHOW KPUMWHAIMCTHYECKOW METOAUKH: COOCTBEHHO, 00
3TOM CBHUJICTEILCTBYIOT IPUBEICHHBIE HAMH COOTBETCTBYIOIIME PaOOTH IO pac-
CIICZIOBAaHHUIO HA3BaHHBIX XHIICHUH, B KOTOPBHIX OTCYTCTBYIOT yKa3aHUS Ha METO-
JUKO-KPUMHUHAJIMCTUYECKHE OTJIMYMS JAEATENbHOCTU cliefoBaTeNieii B YCIOBHUSX
ropoja H cena.

Takast KpUMHHAINCTHYIECKAsT METOIMKA MOXKET OBITH CO3/IaHa JIUIIb Ha OCHOBE
yuera cucmemsl HaKTOPOB, KAUECTBO KOTOPBIX MPOSABISIETCSA B TOM, YTO B YCJIOBH-
SIX TOPOJia OHM B 3HAYMTEIHLHO MEHBIIECH Mepe OKa3hIBAIOT BIMSHUE HA KU3HECY-
IIECTBOBAaHME HAceNeHUs. Tak, HampuMep, IPEOIoNIeTh PACCTOSIHAE OT OJHOTO I'0-
poIa o IpPYyroro CpaBHUTENHHO JIETKO MO3BOIIIOT MOJACPKIBAEMBIC B HAJICKa-
IeM COCTOSIHUU JIOPOTH MEXy HHMH, YETO HE CKaXKelllb O MepeIBHKCHUH IO J0-
poraM, BEIyIINM B CEIbCKYI0 MECTHOCTh, OCOOCHHO €CITH 3Ta MECTHOCTH OTNAJICH-
Has 00 TpyXHOAOCTyIHAs. HeOmaronmpusarHele KIMMATHYECKHE YCIOBUS TAaKKe
Jierye MEePEeHOCATCS. B TOPOJE, YeM B YCIOBUAX CEIbCKOM MECTHOCTH, B TOM YHCIIE
1 paOOTHUKaMH TPaBOOXPAHUTEIBHBIX OPTaHOB. TpymoBas 3aHATOCTh HACEICHHUS,
a 3HaYNT, ¥ YPOBEHB JOXOJOB B CENBCKOH MECTHOCTH 3HAYUTEIHHO HIKE, YEM B
ropoje. Uto kacaeTcs MEHTAJbHOCTH HacelleHHs], TO CelbCKas MECTHOCTh BCeraa
BBICTyNIaJla ¥ BBICTYNAeT KaK TEPPUTOPHS, OJArONpUATCTBYIOUIMX COXPaHCHHIO
Tpagunuii, MEHTAJIBHBIX TPOSBICHUH IOAeH, MpHUUeM B HAWOOJNBIICH Mepe 3TO
MIPOUCXOJUT B MecTaXx KOMIAKTHOI'O MPOXKUBAaHUS JIMI OJHOW HAIMOHAJIBLHOCTH.
HNMeHHO oTMEUeHHBIE 0OCTOSATENHLCTBA O3BOJISIOT TOBOPUTH O TOM, YTO CrielU(pH-
YecKre OCOOCHHOCTH JKU3HECYIIIECTOBAHISI HACETICHUS B TOM mitn nHON yactu Poc-
CHICKOTO TOCyAapcTBa B HAMOOJNBIICH Mepe MPOSBILIIOT ceOs B yCIOBUSAX CEb-
CKOH MECTHOCTH, IIPUYEM HUX B3aUMOBJIHSIHHE JPYT HA ApYyra Topasio BHIIIE, YEM B
YCIOBUSAX TOpPOJA, MOCKOJBKY BO3/CHCTBHE KaXKAOTO M3 (aKTOPOB HOCHUT BEIpa-
KCHHBIN XapakTep.

[na cpaBHeHHA BepHEMCsI K BbIIIEHa3BAaHHONW METOJHMKE pAacCleJOBaHUS WU
MOJ/ICPKAHUS TOCYJaPCTBEHHOTO OOBHHEHHSI IO YTOJIOBHBIM JIeNIaM O TPECTYTIIIe-
HUSX, CBSI3aHHBIX C HE3aKOHHBIM 000POTOM OpYKUs U OOempHITacoB (10 MaTepHa-
JlaM IIPUTPaHUYHBIX pernoHOB CHOMPCKOro (enepaabHOro okpyra). 9ta METOAUKa
MOCTPOEHa Ha ydeTe Takoro (hakropa, Kak npuepaHuyHoCcms OTACTBHBIX paiioHOB
YKa3aHHOTO OKpyTa, 00YCIOBIMBAIOIIAs XUAIIEHHE OTHECTPEIBHOTO OPYXKHS U Ooe-
MIPUIIACOB U3 MOTPAHUYHBIX U UHBIX BOMHCKHX YacTeH, a Takke KOHTpabaHIy opy-
xus 1 Ooernpunacos. [Ipy 3TOM JeTEpMUHAHTON HE3aKOHHOTO 000pOTa yKa3aHHBIX
MIPEIMETOB TPECTYIUICHUS U B TOM M B JIPYTOM CIIydae BBICTYIIACT 3aHITHE MECT-
HOT'0 HAaceJIeHUs! OXOTOM, a TaKke HEOOXOIMMOCTh OXPaHbl CBOET0 MMYILECTBA, B
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YaCTHOCTH JAOMAIIHETO CKOTa, OT MPECTYIHBIX IMOCATaTenbeTB. [1o 310l mprunHe
nOpyrue (GakTophl SBISIOTCS CBOETO PoJa COMYTCTBYIOMIMMU Ui 1ieNieil oToOpaske-
HUS B KPUMHHAIUCTUYECKOH METOJHMKE XapaKTepa MPECTYMHOW IeSTEeIbHOCTH:
BPSII JIM MOXKHO TOBOPUTH O HEKOW MEHTAIBHOCTH KOHTPaOaHIUCTOB, BIHSIOMICH
Ha TIOATOTOBKY, COBEPIICHUE U COKPHITHE UMH COOTBETCTBYIOMIETO MPECTYILICHHUS.

Taxxke HE HaXOTUT CBOETO MPOSBIEHHSI dTHHYHOCTh MECTHOTO HACENICHHS B
X07ie IPHOOPETEHHST OTHECTPETIHHOTO OPYXKUsl U OOCHPUIIACOB: B PaBHOM Mepe Ta-
KHe ke JAEeHCTBUS OyIeT MpOSsBILITH JIMIO JII000M WHOH HAMOHATBHOCTH, TPHOO-
perarolnee opyskue U 0OoempUIackl Al CONUAIBHO-OBITOBBIX IETEH.

Bpsin mu 3aMeTHOE KPUMHHAIMCTHYECKOE 3HAUYEHHE IS MCCIIENOBAaHUS Tpe-
CTYIUTCHHS, 3aKTIOYAONIETOCs] B HE3aKOHHOM NPHOOPETEHNH HA3BaHHBIX MPEIMe-
TOB MECTHBIM HAcCEJICHHEM, UMEIOT reorpaduyeckie U KIMMaTHYeCKue (akTOphl.
[o cytn, nx mposIBICHNE HE TOCTUTACT XapaKTepa 3aKOHOMEPHOCTEH COBEPIICHHUS
3TOTO TPECTYIUICHUS. BMecTe ¢ TeM HY>KHO MOTYEPKHYTH, YTO TeorpapruecKue,
KIIMMaTUYeCKUe U WHBbIEe (DaKTOPHI B 3aMETHOM Mepe MPOSBISAIOT ce0s B AeSITEIbHO-
CTH TI0 paccieIOBaHUI0 OTMEUYCHHBIX JIESHUH, U 9TO HEOOXOJUMO YYUTHIBATH MIPH
CO3JIaHUU W COBEPUICHCTBOBAHHUU OTIENBHBIX YaCTHBIX KPUMHHATUCTUIECKUX Me-
TOJIUK.

MO>KHO TTPUBECTH HE OJMH MPUMEP MOHOTPAPUUECKUX UCCIEJOBAHUHN, aBTOPHI
KOTOPBIX CTaBHWJIM CBOEH LIENBIO CO3AaHUE CHEIU(PHICCKUX KPUMHUHAIHCTHIECKUX
METOJUK, IIPEIOPEICTICHHBIX CYIIECTBOBAHNEM TEX WM MHBIX, BIIPOYEM HEMHO-
TOYHCIIEHHBIX, PakTOpoB. [IpuueM HeMHOTOUYHCIEHHBIE (DAaKTOPHI JHIIL B HEKOTO-
poii Mepe WLTIOCTPUPYIOT 0OCOOEHHOCTH PACCIICAOBAHNS, HO HE COBEPIICHHS COOT-
BETCTBYIOIIETO TpecTymuieHns. OIHAKO Yale BCEro pedb (aKTHICCKU HICT JTUIIb
0 enuHCTBeHHOM (pakTope. Tak, Hanmpumep, B pabote A.A. MaibieBa, MOCBs-
IICHHOM BOMpocaM pacclieZioBaHUs yOWHCTB B OTHAJICHHBIX palioHaX BocTodHoi
Cubupu, TakuM (akTOpOM BEBICTYIAET 3HAUUTENHFHOE PACCTOSHHE MHOTHX Hace-
JIEHHBIX MYHKTOB OT LEHTPOB, B KOTOPHIX MMEIOTCS OpraHbl BHYTPEHHUX A€, U
Takas yJaJeHHOCTh HETaTMBHBIM 00pa3oM ckasbiBaeTcs Ha 3((eKTHBHOCTH pado-
THI TIO YTOJIOBHOMY ey [36].

O4eBHUIIHO, YTO TOBOPHUTH O CTPOTOM MPOSIBICHUHN U30MOp(hu3Ma Kak 6a30Boro,
MHPOBO33PEHUYECKOTO MPHUHIMIA KPUMUHATUCTHYECKOW METOIMKH, Ha KOTOPBIH
CIIpaBeNIMBO YKa3bIBAIOT OTJENbHBIC aBTOPHI [37, 38], B JaHHOM ciiydae HEJb3.
YKa3aHHBIA MPUHIMI B TOJXHOW Mepe JOJDKEH MOIydaTh CBOE BEIPAKEHHE B TOM
cllydae, KOT/Ia OJHA M Ta K€ COBOKYIHOCTh (DAKTOPOB IPEAONpPEIEIIsieT KaK 3aK0-
HOMEPHOCTH TPECTYITHOW NESITENbHOCTH, TaK M 3aKOHOMEPHOCTH JAESTCIHHOCTH
paccienoBaHus IPECTYIDICHUH ONPeeICHHOTO BU/IA.

[IpencTaBnsieTcss BO3MOXKHBIM CO3/1aBaTh CIIELMANBbHYI0 METOIUKY paccieno-
BaHISI KPa)k U3 JKITUINA B CEIILCKOH MECTHOCTH B CHEIU(UUCCKIX YCIOBHSIX JKH3-
HECYIIECTBOBAHUSI HACEJCHUS Ha OCHOBE aHAM3a YKAa3aHHOM NPECTYIMHOU Ies-
TeJabHOCTH B Pecrybnuke TriBa U COOTBETCTBEHHO AESATEIBLHOCTH IO UX paccliiefo-
BaHUIO. [{g 3THUX 1ernel BKpaTiie KOCHEMCS! BOIIPOCca O BIUSHUHM HEKOTOPBIX (ax-
TOPOB Ha COBEpIICHUE KPaX W3 JKWIHIIA B CEIHCKOW MECTHOCTH W Ha JCATEIb-
HOCTb TI0 pacclieIOBaHUIO B yka3zaHHOM cyOwekTe Poccuiickoit @enepaunu. O6-
IIEMETONOJIOTHYECKOE 3HaUeHUE (haKTOpa AeMOrpadHuecKoi CTPYKTYphl JAHHOTO
peruoHa Ui neiaed KpUMUHAIHCTHKA 00YCIOBICHO OOJBIIUM YHCIOM CEIECKOTO
HaceneHus ToiBbl. Tak, pe3ynbTathl nepenucy HaceneHus B 2010 r. B PecriyOnuke
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TrIBa CBUAETENBCTBYIOT, UTO JOJS CEITHCKOTO HACEICHHUS COCTABIET MPUMEPHO
MOJIOBHHY OT O0ILEro ymucia xureei nanHoro pernona [39]. B cnenuanbHbIX uc-
cnenoBanusax Pecmybnuka TeiBa, Pecmybmmka Anraii u PecryOnuka Xakacust oT-
HECEHBI K apeary ¢ HU3KUM ypOBHEM ypOaHHM3aIlUN; aHAJIOTHIHOE TIOJIOKECHUE CY-
mecTByeT u B pecniyoimkax CesepHoro Kaskasa, umeronux ue 6omnee 5S0% ropos-
CKOTO HACEJICHUS, PH STOM PYCCKOTOBOPSIIEE HACEIEHUE B OOJBIIMHCTBE CBOEM
npoxwuBaeT B ropojax [40]. AnamornyaeiM o6pa3om B Pecriybnuke TriBa pyccko-
TOBOpSIIIEe HACETICHUE TAKKE MPEUMYIICCTBCHHO KHUBET B TOPOICKONW MECTHOCTH.

I'oBOpst 0 cenbCKOW MECTHOCTH, MBI HE CBA3BIBaEM €€ IpaHUIIbl JKECTKO C Tpa-
HUIIAMU aJIMHHHACTPATUBHOTO AEJCHUS. boiee TOro, Mpl cunTaeM MajlO3HAUNMOMN
IUTSL TIeJIel TIOCTPOCHUST KPUMHHAINCTHICCKOH METOMUKH Tu(depeHIHaiio MecT
COBEPILCHHUS NMPECTYIUICHUS] B 3aBUCHMOCTH OT aJJMHUHUCTPATHBHO-TEPPUTOPHAITH-
HOTO JICJICHHS, PE3yIbTaTOM KOTOPOH SIBIISICTCS HA3BIBAHHWE TaKUX OOpa30BaHH,
KaK YCIIOBHS TOPOJA, YCIOBHS paiOHa, YCIOBHS IOCENKa, YCIOBUS AepeBHU [41.
C. 298]. OueBuaHO, YTO palioH MOXKET OBITh KaK TOPOJICKMM, TaK M CEJIBbCKUM, a
YCIIOBHSI TOCETIKA ¥ YCIOBHSI IEPEBHU BOOOIIE TPYIHO Pa3IHINTh.

1. Bnusiame aTHUUECKUX (PaKTOPOB.

OTHHYecKne (PaKTOPBI MPEKIEC BCETO MOTYYAIOT OTPAKEHHE B MPEIMETaX XU-
LICHUSA, B YHCIIE KOTOPBIX MOTYT OBITh MPEIMETHI PEIMTHO3HOTO KYJbTa, POJOBLIC
00pSIOBBIE TIPEIMETHI, POIOBBIC ONEKIBI, M3TOTOBICHHBIC 110 OCOOBIM POJOBHIM
penenTaM 3amachl IHIIH, U3TOTOBICHHBIE OCOOBIMU CIOCO0AMHU OPYAHS OXOTHI U
PBIOHOHM JIOBIM W T.II.; BEIH, KOTOPbIE HOCSAT 3HaUCHUE Taly, XHIIEHHE KOTOPBIX
YKa3bIBaeT Ha COBEPIICHUE KPAKHU IPEICTAaBUTEIEM IPYrod HAIMOHAIBHOCTH, U
1.1. Kpome Toro, paccMaTpiBaeMBbIii (pakTOp HAXOIAUT BEIpAXKEHUE B BEIOOpE MECTa
COBEPIICHUS KPaXKH, IIEPHOJIa U BPEMEHH €T0 COBEPIICHHS, COYIACTHUKOB KPaXKH.
B xozxe mocyneOHOTO IMPOW3BOACTBA IO JENIaM O XHIICHUSIX W3 KHUJIHIIA STHHYC-
CKHUil (paKTop MPOSIBISAETCS B COONIOICHUH POJOBEIX HHTEPECOB (1aua 00BSICHEHUH
U CBUJCTCIBCKHUX TOKA3aHWI, y4acTUE B KAYECTBE MOHATHIX, OKA3aHUE MPOTUBO-
JCUCTBHSI pacciiel0OBaHUIO B TOM MM MHOH (hopme, HampUMep, COKPLITHE MOXH-
meHHoro). Tak, TYBUHIIBI CUHTAIOT, YTO HENB3sl KPACTh XOJOIHOE OpYkKHe (HOXKH,
TOIOPHI U T.I1.), MOCKOJIBKY €CTh MOBEPHE, UTO B HEM XPAHHUTCS BCS OTPHIIATCIbHAS
9Heprus ero o0yamaTens, a YKpaBIlIero Takoe Opy>Kue 0XHUIAeT yepea HeCHacTHil.
K Tomy e 3ampermieHo coBepmaTh Kpaxky CBSIIIEHHOTO >KHBOTHOTO, KOTOPOTO XO-
3MH TTOMEYAeT CIEIHAIFHOM 3HAKOM; TaKKe HEJb3s1 KPacTh KHBOTHBIX — IPOM3-
BOJUTEJICH IIOTOMCTBA.

2. BrusiHue conmanbHBIX (aKTOPOB.

Ha coBepmieHne paccMaTpUBaeMOTO NPECTYIUICHUS BIHSCT YPOBEHb >KU3HHU
KaK MMOTEPIICBIIETO, TaK U MpEeCcTymHUKa. POCT 4mcia MalooOeCIeYCHHBIX CEMEi,
0e3pabOoTHBIX, BEICOKHE TEMITHI MHQISIMN BEIyT K HEBO3MOXKHOCTH 3HAUUTEIIFHOM
9acTH HACEeJICHHS YAOBICTBOPHTH MaTepHANBHBIE MOTPSOHOCTH MPAaBOMEPHBIM ITy-
TEM, YTO MPHUBOJUT HEKOTOPHIX HA MyTh COBEPIICHUS MPECTYIICHUS, B TOM YHCIIE
W KpaXd U3 XWinia. TeM He MeHee y TyBHHIICB HOCAT 3HAUYCHUE Taly XHIICHHS
13 KIIAI, TIPHHAIISKAIIUX [IaMaHaM, JJaMaM, a TakKe cTapeHITnHaM cena.

ConmanbHple (aKTOphl BIHUSIOT HA XapakKTep MPEANOYTCHHIA MPECTYTHHKOB
MpH BBIOOpE TpeAMETOB XHIeHH. HeBO3MOKHOCTh OBICTPOH peanu3anud MOXH-
IICHHOTO OOYCIIOBJIMBAET 00S3aTEIbHOCTh MPOU3BOJICTBA OOBICKA B YKHIIMIIE 00-
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BHUHSAEMBIX (IIOJ03PEBAEMBIX), UX POACTBEHHUKOB, 3HAKOMBIX, a TaK)Ke 10 MECTY
paboTHI JIKI, B OTHOIIEHUH KOTOPBIX OCYLIECTBIISIETCA YTOJIOBHOE MpeciieI0BaHHE.

HazBanHbiii (hakTop BBIpakaeTcs B HAJIMYUHM TE€X WJIM WHBIX HCIOJB3YEMBIX
JUTSL COBEPILIEHUS KPayku U3 JKUIIMIIA BUJOB aBTOTPAHCIIOPTA, JOMIaaei U T. ..

3HAYUTENBHOE YKCIIO KPaK U3 XKUIHUILA B CEJIbCKOM MecTHOCTH ThIBBI COBEp-
1aeTcs B OTHOIICHHH JIHII, KOTOPbIe UMEIOT pa3HOOOpa3HbIe CBA3H C MPECTYITHH-
koM. K mpumepy, 3To MOTYT OBITH COCEIICKHE WIIN POICTBCHHBIC OTHOIICHHUS, JTNOO
MIPECTYIHAKA U IMOTEPIICBIIETO CBA3BIBACT COBMECTHAS paboTa, IPOBEICHHE OCY-
ra v T.m. B 3ToM HeT HUYero ocoOEHHOT0, YUUTHIBAsL CYIIECTBOBAHNE HACEICHHBIX
MYHKTOB C HEOOJBIINM HACEIICHUEM.

ITo aToii mpuuuHe, paccienys KBapTUPHbIE KPaXXH B CEIbCKUX HACEJIEHHBIX
MyHKTAaX, IPU TNIAHUPOBAHUU JEHCTBUH ClieyeT npeaycMaTpuBaTh B MEPBYIO Oue-
pens monmydeHne oOBSICHEHHH M MOKa3aHUH MIMPOKOTO KpyTa JIMIl M3 YHcia mepe-
yrcaeHHbIX. COOTBETCTBEHHO COAEPIKaHUEM YaCTHBIX BEPCHM, KacaloLIUXCs Mpu-
YaCTHBIX K COBEPIICHHUIO KPaXXH JIUII, JOJDKHBI CTaTh yKa3aHHbIE CyOBEKTHI.

3. Bnusiaue reorpaguueckux (GpakTopos.

Ha coBepiiienne kpaku U3 XKUIUILA B PaCCMaTPUBAEMOM PETUOHE, a TaKXKe Ha
JeSITeTbHOCTh MO PacCleOBaHUIO MPECTYIJICHUH 3HAYUTENBbHOE BIUSHHUE OKa3bl-
BalOT crnienuduyecKkre Mo cBoeMy BhIpakeHHIO reorpadudeckue (akropsl. K HUM
CIIEAYEeT OTHOCHUTH TaKHE OOCTOSTENbCTBA, KaK OOIIMPHOCTE TEPPUTOPHH, €€ TPYA-
HOJOCTYHHOCTh M OTHAJICHHOCTh, KOTOPHIC YYHTHIBAIOT NpecTymHukH. OOmmp-
HOCTb TEPPUTOPHUH, TPYIHOIOCTYITHOCTh U YAAJIIEHHOCTh OT MHOTHM MOCENEHUN U
XO3SICTBEHHBIX YYacTKOB CJIEJICTBEHHBIX OPraHOB, KPOME TOI'0, IOPOKIAIOT IIPO-
OneMy peanu3aliy MPUHIHNIA Pa3yMHOCTH CPOKA YTOJIOBHOTO CYAOIPOU3BOJICTBA.
Ecnu xpaxa coBepllieHa B OTAAJICHHOM CeJie WU Ha MacTOuIIe, Ha 3HAUUTEIbHOM
paccTosiHMM OT palflOHHOTO LIEHTpa, B KOTOPOM pPacHojararoTcs ClIeICTBEHHbIE Op-
raHbl, IpeABapUTENbHOE CIEICTBUE 10 YTOJIOBHOMY /€Ty, KaKk MpaBuio, He 3aKaH-
ynBaeTcs B CpoK, ycTaHOBiIeHHBIH YIIK P®. 3aTpoHyThle XapaKTepUCTUKH T€Oo-
rpadudeckoro ¢axTopa MOJy4aloT CBOE MPOSBICHUE B CYHIECTBOBAHHMH MHOTHX
00CTOSTENBCTB, KOTOPHIE MTOJDKHBI OBITH YUTEHBI B XOJE IOCYICOHOTO MPOH3BOM-
CTBa: B MaJIOH TUIOTHOCTH HAceJIeHHUs, B HEOONBIIOM YMCIIEe CTAllMOHAPHBIX reojie-
3MUYECKUX M UHBIX OOBEKTOB, MO3BOJISIONIMX YKA3bIBATh TOYHBIC KOOPAWHATHI MPO-
W3BOJICTBA CIICJICTBEHHBIX NEHCTBUH (HAampuMep, MeCTa MPOUCIIECTBUSA, €r0 OT-
NENBHBIX (PparMeHTOB, TAKUX KaK CJIEABI TYKEBOTO TPAHCIIOPTa), B OTPaHUICHHBIX
BO3MOXHOCTSX HCIIOJIb30BaHUS COTOBBIX OIEPATOPOB JIsl YCTAHOBIECHUS TOJ03pe-
BacMbIX (0OBHHICMBIX) M B KOHEYHOM CUETE — B JOKA3BIBAHUH YJIACTHS KOHKPET-
HOTO JIMLIa B COBEPILIEHUH MPECTYIICHUSL.

Ha tepputopuu TyBbl ecTh Takue paitonsl, rae Murtepuer, Wi-Fi sBisroTcs
HEIOCTYITHBIMH B CHITy MX OTHAJICHHOCTH, 8 COTOBAs CBS3b (DYHKIIMOHUPYET JIUIIH
B omnpezaeneHHbIX Mectax. OtcyrcrBue MHTepHETa U OrpaHMYEHHOCTh COTOBOM
CBSA3H 3HAYUTEIBHO YCIOKHSIIOT paboTy NpaBOOXPAaHUTEIbHBIX OPraHOB, JTUIIAs UX
BO3MOKHOCTH 3alIPOCHUTH CBEICHUS O COCIMHEHHUSIX aOOHEHTa, OJHAKO M CYIIECT-
BEHHBIM 00pa3oM BIHSIIOT Ha (DOPMBI M CHOCOOBI COKPHITHS KPaKH M OKa3aHUs
MIPOTHUBOJEICTBUS paccie0BaHHUIO.

OpnHako HeNb3sl HE BUAETh U TOJOKUTEIBHYIO CTOPOHY CYIIECTBOBAHHS Ha-
3BaHHOTO (haKTOpa, IOTyYAIONIyI0 CBOE BEIPAKEHHE B MEPBYIO OUYEpeIb B BEPCH-
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OHHOI paboTe: XapakTep THITMYHON NMpHoOpeTaeT YacTHAs BEPCUS O TOM, YTO Kpa-
Ky COBEPIIHI MECTHBIN KHUTEITb.

4. BausiHue MIPUPOTHO-KIMMATHYECKUX (DaKTOPOB Ha COBEPIIIEHUE TPECTyILIC-
HUS ¥ Ha €r0 PacKphITHE.

CyIIecTBEHHYIO POJIb B METOJMKE PACCIICOBAHUS KpaXk W3 KHUIUIIA B CENb-
CKOM MECTHOCTH HWTPAIOT MPUPOJHO-KIMMaTH4eckue (akTopbl. OHU BIMSIIOT Ha
BpeMs COBEpILEHUS KPaXKH M3 JKWJIHINA, a TAKXKE Ha BHIOOP MecTa, MpeaMeTa Xu-
MICHHS, CITOC00a MOATOTOBKU M CITOCO0a COBEPINCHHUS MPECTYIICHHS, CrTocoda co-
KPBITHS NPECTYIUICHUS, (GOPMBI U crioco0a OKa3aHUsI MPOTUBOACHCTBHS paccieso-
BAHUIO U T.[I.

[TpupomHO-KIMMaTHUYeCKHE (PaKTOPBI BECbMa BIIMAIOT Ha COXPAaHHOCTH CJICIOB
MPECTYIUICHUS, YTO, pa3yMEeTCsl, MOTYT YYUTHIBATh MPECTYITHUKYU TIPH MTOJIOTOBKE
W COBEpIICHHH XHWIICHWS, & TakKe JOJDKHBI MPUHUMATh BO BHUMAaHHE CYOBEKTHI
MpeIBAPUTENBHOTO paccieaoBanus. B Pecriyonuke TriBa pe3ko KOHTHHEHTATbHBIH
KimMart. 1'of0Basi aMIUTUTy1a TEMIIEPATypbl MOXKeT gocturarh 10 100 °C. 3naun-
TeJbHAs MEepPeMEeHa TeMIepaTypbl BO MHOTOM OTpPa)KaeTcs Ha BO3MOXKHOCTH OTHI-
CKaTh CJICAbl MPECTYIUICHUS, MPEXKS BCETO CJCIbl aBTOTPAHCIIOPTA, KUBOTHBIX,
JIPYTUX Ha3eMHBIX CPEICTB MepeABuKeHus. Hanpumep, CHITbHOE TTOHMKEHUE TEM-
mepaTypsl COCOOCTBYET OBICTPOMY 3aTBEpJEHHUIO Takoro ciena. Yacto HU30Bas
METelb, B 3aBUCHMOCTH OT CBOWMCTBA CHETa M IMPEIICCTBOBABIIECH MOTO/bI, 0OHA-
JKaeT 3achIaHHBIN MOPOIICH WM METENbI0 CTaphlid CIe, JeNias ero MOXO0XHM C
HEJaBHO OCTaBICHHBIM ciienoM. MHorna sxe, Hao00poT, TOKPBIBasi CBEXKUU CIe
BEPXOBBIM CHETOM, JETIACT €ro CXOKUM C JJABHO OCTABICHHBIM ciieoM. C MO3UIiH
KPUMHHATTUCTHICCKOTO 00ECTICUCHUsT PAcCICIOBaHNUS PacCMaTPHBAEMbIX KPaX B
CEIIbCKOM MECTHOCTH B CHENMU(PUICCKUX YCIOBHUSIX XKU3HECYIIECTBOBAHUS HACENe-
HUS BaXXHBIM TPEJCTABISETCS BOIPOC O IEJICHANPABICHHON MPOo(hecCHOHAILHOM
MOJTOTOBKE CIEIMATHCTOB W 3KCIIEPTOB, B PaMKaxX KOTOPOH OIMpPENEICeHHOE MECTO
JIOJDKHBI 3aHUMATh BOIPOCHI CJIEI000pa30BaHus Ha CHEXXHOM ITOKPOBE, OOHApYkKe-
HUE YKa3aHHBIX CIIEJ0B U UX MIPABHIBLHOE KIIPOYTCHHUECH.

3akroyas CTaThlo, MOTYEPKHEM, YTO METOJUKA PACCICIOBAHUS JTHOOOTO Tpe-
CTYIUICHUSI CBOUM METOJIOJIOTUYECKUM OCHOBAaHUEM JODKHA UMETh JIBYCIUHBINA
00BEKT KPUMHUHAIUCTUKU. B COOTBETCTBUU C YKa3aHHBIM OCHOBAaHHEM B METO]IH-
YECKOM KOMIUIEKCE JIOJIKHBI TTOJYYHTh CBOE OTPaKEHHE TE 00CTOATEIBCTBA, KOTO-
pBIe B PaBHOH Mepe MPpeIonpeaeaioT Kak 3aKOHOMEPHOCTH TPECTYITHOU EATEIhb-
HOCTH, TaK ¥ 3aKOHOMEPHOCTH PAacCiIe/I0OBaHUs MpeCTyIUIeHH. B cBoeM conmepka-
TEJIHHOM BBIPOKEHUH 3TH 00CTOSATEILCTBA TOJKHBI OBITh CHCTEMHO TIPEACTABICHBI
psAnoM (HaKTOpOB: OTHHYECKHX, COIHANBHBIX, Teorpa@UyecKux, MPUPOIHO-
KJINMAaTUYECKUX, TPOU3BOJICTBEHHBIX, A IMUHICTPATUBHO-OPTraHU3aIIMOHHBIX H JIp.

Oco0yro aKTyalbHOCTh 3TOT TOJXOJ HUMeEeT s (OPMHUPOBAHUS METOIHMKH
pacciieIoBaHus TPECTYIUICHUH, COBEPIIACMbBIX B CHEIIM(MUISCKUX YCIOBHSIX YKH3-
HECYIIIeCTBOBAaHUS HacelieHUs. TiiarenpHas pa3paboTka METOANYECKUX PEKOMEH-
JIalHii, OCHOBAHHBIX HAa CTPOT'OM y4eTe CUCTEMbI TeX WJIM MHBIX (PaKTOPOB, MPOSB-
JISIONIMX ce0sl IPU COBEPIICHUN MPECTYIUICHUSI U €r0 paccieIOBaHHUU, MO3BOIUT
MPUIaBaTh CICACTBEHHON CUTYallud, KPUMUHAIMCTUICCKON XapaKTEPUCTUKE TIpe-
CTYIJICHHUS, CJICACTBEHHOW BEpCHM 3HAYCHHE AHAJIMTUYECKOTO TOHCKOBO-
MMO3HABATEILHOTO KPUMHUHAITUCTHYECKOTO CPEJICTBA, B ONPECIICHHONH Mepe KOHCT-
pyMpOBaTh AITOPUTM JOCYACOHOUN NEeATEeNhbHOCTH, NPOAYKTHBHO HCIOJIH30BATh
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OpraHru3allMOHHBIC BO3MOXXHOCTHU CJICAOBATCIA U B KOHCYHOM CUCTEC 3(1)(1)6KTI/IBHO
HCIOJIB30BAaTh TAKUC ONCpAllMOHAIIBHBIC TAKTUKO-KPUMHUHAJTIUCTUICCKUE CPEACTBA,
KaK TaKTUYSCKUH MpUeM, TaKTUICCKast KOM6I/IHaLlI/I$I " TaKTHUYCCKas orcpanus.
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FACTORS STIPULATING THE COMMISSION AND INVESTIGATION OF THEFTS FROM
DWELLING PLACES IN THE COUNTRYSIDE UNDER THE SPECIFIC CONDITIONS OF
LIFE THERE

Key words: theft, countryside, factors of committing and investigating crimes, crime investigation
methods, stages of investigation organization

The issues of criminalistics aspect of investigation remain important due to the wide spread thefts
from dwelling places and due to the fact that property relations are significant for a steady develop-
ment of society and the level of conviction of the guilty in such crimes is rather low.

The task of developing the methods for a pretrial procedure in cases of thefts from dwelling
places in the countryside is one of the most important tasks of criminalistics. In fact, Russian criminal-
ists disregard many problematic provisions of the investigation of thefts from dwelling places in the
countryside. This can be proved by the following: firstly, there is a limited number of monographs
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covering the methods for investigating thefts from dwelling places in the countryside; secondly, all
available works consider the locality in its administrative territorial aspect to be the factor which can
specify the above criminalistics methods.,

Effective methods of investigating residential burglaries in the countryside can be formed on the
basis of several methodological provisions. First of all, from the viewpoint of organization it is possi-
ble to separate the level of organization of investigation in a subject of the Russian Federation along-
side with the level of organization of investigation within the framework of all Russian law enforce-
ment agencies, the level of organization of investigation in the subjects of the Russian Federation, the
level of organization of investigation within the framework of departments, the level of organization of
a particular act of investigation and of an investigative act. This is caused by the existence on the terri-
tory of the Russian Federation of the subjects of state structure that have some peculiar characteristics
of the living conditions of people which influence the preparation for a crime, its commission and
covering it up. Another methodological provision in the course of criminal activity is not to take into
account a single factor but the system of factors in its entirety. Finally, the activity of investigation of
thefts from dwelling places in the countryside should be characterized according to the above system
of factors of living.

The proposed methodological position is closely connected with a traditional view on an object-
subject sphere of criminalistics as a science having a dual object which includes both criminal and
criminalistics activity in crime investigation.

It is possible to create special methods of investigation of thefts from dwelling places in peculiar
conditions of living of people on the basis of the analysis of the above criminal activity in national
state structures of the Russian Federation including the Republic of Tuva as well as on the analysis of
activity of law enforcement agencies there.
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YT'OJIOBHBIN MMPOIECC U PEAJIM3AIIMSA YT OJIOBHOT'O 3AKOHA

B cmamve obocnosvigaemcs, umo y20n1061blIl npoyecc A6NIAemcs GOopMoll npuMeHeHus y2o-
JI06HO20 3aKOHA, HO He hopMoll e2o peanuzayuu. Asmop denaem 6b1600, 4MO Yelb Y20J06HO-
20 npoyecca Kax (opmbl NPUMEHEHUs Y20N06H020 3AKOHA COCMOUN 6 KOHCMAamayuy yno-
HOMOYEHHBIMU Opeanamu cocmosguetics peanusayuu Hopm YK 6 gopme cobmodenus, 6
1OO0MEEPIHCOeHUU NPABOMEPHOCIU UCTIONb30BAHUS Y20T08HO-NPABOBLIX HOPM OO OKA3AHUU
coodeticmsusl 6 OanvHeliulel peanu3ayu y20106HO-NPABOEbIX HOPM 8 YOpMe UCNOTHEHUS.

KiroueBsle C10Ba: y20106HbIl NpOYECE, peanusayus, npuMeHeHue, opma, y20106Hbll 3aKOH.

B ropunndeckoit nuTepaType IMHUPOKOE paclpoCTpaHEHUE MOTyYuiIa O3HULu,
B COOTBETCTBUM C KOTOPOH YroOJIOBHBIN Ipollecc SIBJISETCS BUAOM IOCyIapCTBEH-
HOM JIeATENbHOCTH, HEOOXOAUMBIM JIJIsl IPUBENICHHS B JICHiCTBHE, IPUMEHEHUS Ma-
TEpPUAJIBLHOTO YTOJIOBHOTO 3aKOHA. Takoro MHEHHUS MPUIEPKUBAIUCH MHOTHE JO-
PEBOJIOLMOHHBIE W coBeTckue mnpoueccyanmuctel (SI.M. bapmes [1. C.41],
C.N. Buktopckuit [2. C. 2], N.A. @oitnunxkuii [3. C. 4], 5.0. Mortosunoskep [4.
C. 5], M.C. CrporoBuu [5. C.49] u ap.). [logxon Kk BO3MOXHOCTH TPUMCHCHHS
YTOJIOBHOTO MaTEPUANBbHOTO MpaBa UCKIIOYUTENHHO B MPOLECCYANbHON opMe MbI
MOKeM HalTH U B paboTax I0pUCTOB-coBpeMeHHHUKOB. Tak, B.II. BoxbeB oTMeua-
€T, 4TO «YT'OJOBHBINM IpollecC, KaK U YyroJOBHO-NIPOLIECCYAbHOE IIPABO, JETEPMHU-
HUPOBAH YTOJIOBHBIM IPAaBOM», «IIPUMEHHUTh HOPMBI YTOJIOBHOI'O MpaBa MOKHO
JUIIb OJHOBPEMEHHO C MPUMEHEHHEM HOPM YTOJIOBHO-TIPOIIECCYaIbHOTO TpaBa,
IpUYEM CIeNaTh 3TO BIIPaBe JIUIIL CyOBEKTHI YTOJOBHO-TIPOIECCYaTBHBIX OTHO-
menuid» [6. C. 119; 7. C. 28]. A.IL. I'ynseB oOpaiaeT BHUMaHUE HA TO, YTO CMBICI
BCel YTOJIOBHO-MIPOLIECCYAIbHOM AEATENbHOCTH 3aKI0YaeTcsi B NPETBOPEHUHU B
U3Hb YTOJIOBHOTO 3aKOHA, MPUMEHEHUE €ro HOPM SIBJICTCS HEOTHEMIIEMOW H
BaYKHEHIe yacThio 3TOW AedaTenbHOCTH. [IpaBUiIbHOE MPUMEHEHHE YTOJIOBHOTO
3aK0Ha — 3Ta OCHOBHas 3a/1a4ya yronoBHoro nporiecca [8.]. F0.K. SAkumoBuu omnpe-
JIeIISI, UTO «U KaK MpaBo, U KaK 3aKOHOJATEIbCTBO, U KaK JCSITEIbHOCTh YTOJIOB-
HBIH TIPOIIeCC Hy)KEH BCETO JIUIIB UL TOTO, YTOOBI MPABMIBHO IPHUMEHSITH HOPMBI
MaTepUabHOro mpapa. UM 3Ta eqMHCTBEHHAs LIedb YrOJOBHOTO CYAOMPOU3BOJCT-
Ba» [9. C.72]. Cxoxee wmHenue BbickazbiBatoT H.E. I[laBmos [10.C. 4],
A.A. Bacumnpuenko [11. C. 17], A.A. Tonkauenxo [12. C. 27] u 1pyrue r0pucThI.

B cyxnenusx mnpezacraBuTeNell YroJOBHO-IIPABOBOM U yrojoBHO-NpoOLEC-
CyallbHOW HayKH HEPEIKO COJIepIKATCS YTBEPHKACHUS O TOM, YTO B paMKaX yroJIOB-
HOTO IIpolLecca MPOUCXOIUT HE TOJIBKO IPUMEHEHHE, HO U peali3alus YroJIOBHOTO
3aKOHa.

Hampumep, P.X. SlkynoB mucan, 4to npumeneHue, BOOOIIE pearusayus yro-
JIOBHO-TIPOLIECCYATIBHBIX HOPM — HE CaMOLeNb, & HEOOXOUMBIH crocod peanusa-
Yuyu MaTepUabHO-TIPABOBBIX HOPM; YTOJIOBHBIM NpOILlecC BHICTyNAaeT OJHOW W3
0COOBIX TPaBOBBIX (POPM peanuzayuu YrojioBHOTO 3aKOHA; MO BO3HHUKHOBEHHUS W
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BHE YTOJIOBHOTO IpoLiecca peanu3ayus NPaBOOXPAaHUTEIbHBIX HOPM YTOJOBHOTO
3akoHa HeBo3MoxkHa [13. C. 30, 49]. F0.C. XKapukoB yka3siBaeT, uTo HOpMBEl YK
MOTYT OBITh peanu306anbl UCKIIOUUTEIBHO B YTOJIOBHO-NIPOIECCYaNbHONU (opme
MyONMYHBIX OTHOIICHWH. be3 Hamexamiero mpomeccyaabHOro MEXaHH3Ma yro-
nosHoe npaBo MepTBo [14. C. 15]. J1.}O. ['oH4apoB oTMeuaeT, 4To «KaK yrojJoBHO-
MpOIECCYaIbHBIC OTHOIICHHS TpeIHa3HAUeHBl JJISl YCTAHOBJICHUS, peanu3ayuil
YI'OJIOBHO-IIPAaBOBBIX OTHOILIEHUI, TaKXKe€ U YIOJIOBHO-IPOLECCYyallbHbIE HOPMBI
TIpeHAa3HAYCHBI IS pediu3ayuy MaTepHallbHBIX yTOoNOBHEIX Hopm» [15. C. 19].
I1.A. JlynuHckas yTBep)kIaja, 4TO HOPMBI YTOJIOBHOTO TIpaBa pedanu3yiomcs
B MIPOIIECCYATbHON NIEATEIHPHOCTH W TPHHUMAEMBIX B XOJA€ ee pemeHusx [16.
C. 23]. H0.B. Ko3yOeHKO OTME4YaeT, 4TO «MaTepHaIbHOE TPaBO peanusyemcs B
pamMKax CyIONpOU3BOJCTBA, HOPMHPOBAHHOTO MPaBOM MpoleccyalbHbIM» [17.
C. 1300]. C.b. PoccuHCKHH THIIET, YTO MaTepUallbHbIe HOPMBI HE CIIOCOOHBI Ca-
MOpeanu306bi8amvcsl, T.€. ABTOMATUUECKU NPUMEHAMbCA K JTMLaM, COBEPILUBIINM
npecrymiuenue. Takas peanuszayuss BOSMOXKHA TOJBKO B MPOLIECCE OCYIIECTBICHUS
CIieUUaIbHOW FOPUCIUKIMOHHON JESTENbHOCTH, MO3BOJISIONIEH yCTaHOBUTH BCE
HUMCIOIIIIe YTOJIOBHO-TIPABOBOC 3HAUCHHE OOCTOATENBCTBA, MPABIIHLHO KBATHU(H-
LUPOBATh COACIHHOE U HA OCHOBAHUH 3TOI'0 BBIHECTH 3aKOHHBIN, 000CHOBaHHBIHN U
CIIPaBEUIMBBIM MPABONPUMEHUTENBHBIA aKT TOCY/IapCTBEHHO-BIACTHOTO XapakKTe-
pa [18. C. 6-7]. B.I'. JlaeB paccMaTpuBall yroJOBHBIH Tporiecc B kKadecTBe (popMbI
peanuzayuu (npumernenusi) yromosroro 3akona [19. C. 12-13]. I1.C. Onexung [20.
C. 27], A.P. Tumazetrnuuos [21. C. 9], JI.B. T'onoBko [22. C. 53] oTMeuarT, 4TO
YTOJIOBHBIA TIpOIlecC SBISICTCS HEOOXOAMMON WM NMPUTOM CIWHCTBEHHOUW (opmoit
peanuzayuu HOpM yrosoBHoro npasa, a E.I'. Illagpuna [23. C. 12] — 9T0 yromnos-
HO-TIPOLIECCYAIbHOE MPABO SIBIAETCS OJHON U3 (HOPM MEXaHU3MA peanuzayuu yro-
JIOBHOT'O IIpaBa.

B mpuBeneHHBIX CyXAEHUAX, a TAKXKE B BBICKA3bIBAHUAX WHBIX aBTOPOB O CY-
1iecTBEe YTOJIOBHOTO Tpolecca (YyrojJOBHO-NPOLECCYANIbHOTO MpaBa) KaTeropHH
«MPUMEHEHUE» U «peanu3amnus» (yrolOBHOTO 3aKOHA) HE Pa3TPaHUYHBAIOTCS, UC-
MOJIB3YIOTCS KaK paBHO3HAYHbIE. Y AEIMM BHUMAaHUE COOTHOILEHHUIO JaHHBIX MOHS-
THH.

B pycckoM si3bIKe TEPMUH «IIPUMEHUTH» O3HAYAET «OCYIIECTBUTHh Ha JIeJie, Ha
IIpakTuKe». B cBOIO ouepenp, CIOBO «OCYIIECTBUTBY IIPEIINONIAracT «IPUBECTH B
WCTIOJIHEHHE, BOIUIOTUTH B JAEUCTBUTENBHOCTBY, & «UCIIOJIHUTB» — «TO )K€, YTO BBI-
TIOJIHUTBHY, 3HAYHUT «OCYIIECTBUTbH, MMPOBECTH B ku3Hb» [24. C. 116, 253, 465, 594].
[lo oTHOIIEHUIO K YrOJIOBHOMY 3aKOHY 3TO MOJKET BBIPaKaTbCs B NMPAKTUYECKOM
OCYILIECTBJIICHUH MPEANUCAHUI YTOJI0BHO-IPABOBBIX HOPM M TEM CaMbIM B peain3a-
LUK TOCYAapCTBEHHOM BOJIM, BBIPAXKEHHOU B MpaBoBoi ¢opme B cratbsix YK. Tep-
MHUH «pealTi30BaTh» ke 0003HAYAET «OCYIIECTBUTh, HCIIOMHUTHY [24. C. 671]. Ta-
KUM 00pa3oM, UCHOJIb30BaHUE CEMAHTHUYECKOI0 MOAX01a MPUBOIMT K 3aKJIIOYECHUIO,
9TO MOHATHE IIPHMEHEHHE YTOIOBHOTO MPaBa» TOXKIECTBEHHO KATETOPHH «Pealli-
3anust HopM YKb».

' TepMHHBI «TIPaBO», «3AKOH», «IPABOBbIE HOPMbI» MMEIOT pasiuuus. Ho B KoHTekcTe 06CysKieHHus
poGIIeMBl TIPUMEHEHHUS M Peali3allii yroJOBHO-TIPABOBBIX HOPM MBI MCIIOJIb3yeM MX KaK CHHOHHMBI JUIS
HCKIIFOYCHHUSI TABTOJIOTHH.
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B o0mieit Teopun psm aBTOPOB PAacCMaTPUBAIOT «IIPUMEHEHHE» B KadeCTBE
crienuQuueckoi, 0co6oi (opMbI pearnu3aluy NPaBOBBIX HOPM, KOMIUIEKCHOMH Biia-
CTHOM NIeATENILHOCTH, CYIIECTBYIOLICH HAapsIy ¢ TAaKUMH (hopMaMH, Kak cOOJoIe-
HHe, HCTIOJTHeHHE U uctonb3oBanue [25. C. 4; 26. C. 448-449; 27. C. 330-331; 28.
C. 9; 29. C. 319-320]. B wactuoctu, I1.E. Henbaiino ormeval, 94To «IpUMEHEHUE)
B MIPAKTHKE OCYIIECTBICHUS MpaBa 000COOMIOCh M MPUOOpeNo crenuGuyecKuii
CMBICT TIO CPAaBHEHHIO C JAPYTHUMH criocobamu ux peanuzarun [30. C. 126]. K oco-
0011 popme peanuzani OTHOCAT IpUMeHeHHe HOpM YK 1 HEeKOTOpEIe IpeIcTaBu-
Tenu yroioBHo-npasosoii Hayku [31. C. 16; 32. C. 26].

PackpbiBasi comepkaHre KaTETOPUH «pean3alusy, CIeAyeT OTMETHTh, UTO
npuasatre YK, Kak ¥ M00BIX MHBIX 3aKOHOB, MPEIONAaraecT JOCTIKEHHE HE00X0-
IUMOro pe3yibTara. [IpaBOTBOpUECKU OpraH pacCUUTHIBACT, YTO NPEANHUCAHUS
IOPUIMYECKUX HOPM OYIyT BOIUIOIICHHI B OOIIECTBEHHBIX OTHOIICHHSX, IIPETBO-
peHbl B ku3Hb. ClemoBaTeNbHO, TNIABHAs 3aJada yCTAHOBICHHS TOCYAapCTBOM
MPAaBOBBIX HOPM COCTOUT B MPAKTUYECKOM OCYIIECTBICHHWHU 3aJ0KEHHBIX B HHUX
TpeboBanmii. Kak KOHEUHBIH pe3yNbTaT peaM3alis MpaBa O3HA4YaeT JOCTIKEHHUE
TIOJTHOTO COOTBETCTBUS MEKAY TPECOOBAaHUSIMH HOPM COBEPIIHUTH WIH BO3IEPKATh-
Cs OT COBEpILEHUS ONpe/eNIEeHHBIX MOCTYKOB U CYMMOH (DaKTUYE€CKH BBIMOJHEH-
HbIx geiictuii [33. C. 6]. Hanuune Takoro TokJaecTBa O3Ha4YaeT TOCTHKEHUE TO-
JIe3HOH [IeNH, KOTOPYIO MIPECIeA0BaIl 3aKOHOATENb.

YTOIOBHEI 3aKOH YCTaHABINBACT IPHHIIUITEI YTOJIOBHOTO TIpaBa M OOIIHE OC-
HOBaHHS YTOJIOBHOUM OTBETCTBEHHOCTH. OH COJEPXHUT B ceOe Mpeanucanus, omnpe-
JIEISTIOIINE, KaKie OOIIECTBCHHO OTACHBIC NESHHUS SIBISTIOTCS MPECTYIUICHUSAMH, U
yUpexIacT HaKa3aHHS 332 UX COBEPLICHHUE, MPEAyCMaTPUBACT OCHOBAHHS OCBOOO-
JKIACHUS OT YTOJIOBHOW OTBETCTBEHHOCTH M HaKa3aHHUs, a paBHO OCHOBaHUS IpUMe-
HEHMS NPUHYIUTENBHBIX YTOJIOBHO-TIPAaBOBEIX Mep. Takum oOpasom, peamm3anus
YTOJIOBHOTO 3aKOHA KaK HUTOT, Pe3yJIbTaT MPaBOMEPHOTO ITOBEICHHUS MOKET BEIpa-
XKaTbCcAd B KOHCTAaTallMM OAHON M3 CUTyaluid: a) OOLIECTBEHHO OMAaCHOE JesSHHE
OTCYTCTBYET; 0) K JIILy, MOJICKAIIEMY YTOJOBHONH OTBETCTBEHHOCTH, IPUMEHEHO
HakazaHre (MHas Mepa MPaBOBOTO BO3ICHCTBHS); B) IO, COBEPIIUBIIEE 00IIECT-
BEHHO OMNAacHOE JIesHHE, OCBOOOXIEHO OT YTrOJIOBHOW OTBETCTBEHHOCTH U (MJIH)
HaKa3aHUs B CBA3U C UMCIOIIIUMUCA K TOMY OCHOBaHUSAMU.

JIr000ii U3 ATUX PEe3yITBTATOB SBISICTCS MOJIOKUTEIBHBIM JUISI TOCYAAPCTBA, XO-
TS W B Pa3HOH CTENCHH, U NOCTHUTACTCS MOCPEICTBOM NESATEIBHOCTH CyOBEKTOB,
KOTOPBIM aJIpecoBaHbl YTOJIOBHO-IIPABOBbIE HOPMBI. B mepByro ouepens yroyios-
HBII 3aKOH HaIpaBJICH B OTHOLICHUH TPaKAaH, IIPAaBOMEPHOE TOBEACHHE KOTOPHIX
U XapaKTepU3yeT ¢ OObEKTUBHOM CTOPOHEI PEaH3alliio YTOIOBHO-IIPABOBEIX HOPM
kak mporecc. C cyObeKTUBHOM CTOPOHBI OHa (peaju3alus) XapakTepusyeTcs OT-
HOIICHUEM CYOBEKTa K IPABOBBIM TPEOOBAHMSIM B MOMEHT OCYIIECTBICHHS Ipea-
MUCHIBAEMBIX IEHCTBUH (HEMOMyMIeHNS UX coBepuIcHUs). OH MOXKeET OBITh 3aHHTE-
pecoBaH B pealM3alld MpaBa, UCIOJNHATh MPABOBBIE MPEANHUCAHUS B CUIY CIY-
XKeOHBIX 0053aHHOCTEH, 0cO3HABasi OOIIECTBEHHBIN JIOJT WM U3 CTpaxa HebJyaro-
MPUATHBIX MmociencTBuii. Ho rimaBHOE B ATOM mpoliecce — CKPYITyJIe3HOE CleI0oBa-
HUE TPaBOBOMY 00pa3y JAeHCTBHIA, yCIOBHAM MECTa U BPEMEHU UX COBEPILEHUS.
TaxumM 06pa3oM, CyOBEKTHBHO pean3anys IpaBa COCTOUT B IIOBHHOBEHUH TpeOO-
BaHMSIM HOPMATHUBHBIX NMpeAnucanuii. MilHaue roBopsi, ¢ BHyTPEHHEHW CTOPOHBI OHA
BCETJIa MpeCTaeT kKak npaBoMepHoe noseaenwue [33. C. 9].
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B dopme cobrrodenus rpaxkaaHaMu peanu3yroTcs 3amnpemniaronie HopMel YK.
YcTanaBnuBas, Kakoe OOILECTBEHHOE JESTHUE SIBIAETCS MpecTyIIeHHeM, Tocyaap-
CTBO CTaBUT IOJI YTOJOBHO-TIPABOBYIO OXpaHy OINpe/eieHHbIe 00IIeCTBEHHbIE OT-
HOIICHUS M OJHOBPEMEHHO OTPEIeIsieT HeOOXOIUMBIN 00pa3 JeiicTBhil X cy0Ob-
€KTOB, CJIeI0BaHHE KOTOPOMY MO3BOJISIET UCKIIOYUTh COBEPIICHHUE MPOTHBOIIPAB-
HOTO JICSTHHSL.

CobumofieHre, Kak TpaBUIlo, Ha3bIBAIOT MMACCUBHON (popMOil oBeneHHs B cde-
pe IPaBOBOTO PETYTHUPOBAHUS, TIOCKOIBKY OHA MPEIIoNIaracT BO3AepKaHUE TPaxK-
naH (pu3muecKux JUIl) OT COBEPIIECHHUS ACUCTBUI, 3alpEIeHHBIX 3aKOHOM, U MPO-
TekaeT He3aMeTHO. Bmecre ¢ TeM HekoTtopble HOpMbl OcobeHnHOl yactu YK Tpe-
OYIOT OT Tpa)<IaH OCYIIECTBICHHUS aKTUBHBIX NEWCTBHU. J[Js 3THX ciTydaeB mac-
CHUBHOE CJIEJIOBaHUE 3alpeTaM He MOXKET paccMaTpHUBATHCS Kak COONIOEHUE Yro-
JIOBHOTO 3aKOHA: OTCYTCTBHE MHUIIMATHBHOCTH KaK Pa3 MOKET CBUAETEIHCTBOBATH
0 TIPOTHBONPABHOM IOBEACHUH TpakaaH. Hampumep, kak mpectymHoe Oe3meicT-
BHE PAacCMaTPUBAIOTCS: 3JI0CTHOE YKJIOHEHHE OT YIUIaThl CPEJICTB Ha COAEp)KaHHUE
JeTed WM HeTpyAocnocoOHBIX pomuteneit (ct. 157 YK P®), ykinoHeHue
ot yruiatel HanmoroB (cT. 199 YK P®), oTka3 cBuaerenss WM IOTEPIICBIIETO
oT gaun noka3anuil (ct. 308 YK P®) u ap. [losromy OGojee mpaBuiIbHON Ham
MIPEJICTABIISACTCS MO3UIIHS aBTOPOB, CYUTAIOIINX, YTO JIF0OOE MOBEJICHHE TPaXk/IaH,
COTJIACYIOIIEECs € MPEINUCAHUAMH TUCTIO3UIINH YTOJIOBHO-IIPABOBOM HOPMEI (Kak
MIACCHBHOE TIOBEJICHNE, TaK W aKTHBHEIC JICHUCTBHSA), CICAYET HMEHOBATb «COOMIO-
Oenuem» [34. C. 15-16].

Psix aBTOpOB MONAraoT, 9YTO AKTHBHBIC IEHCTBHUS aAPECATOB IO MPETBOPEHHIO
B JKU3Hb OO0SI3BIBAIOIIUX MPEANICAHAN CBHICTEIBCTBYIOT O peaTU3aliy MPaBOBBIX
HopM B (hopme ucnonrenwus [25. C. 5; 29. C. 319; 33. C. 9; 35. C. 9; 36. C. 95-96;
37. C. 393]. lpyrue — 4to peanu3amnusi YroJIOBHO-IIPABOBBIX HOPM ITyTEM HX CO-
OJIIOICHUS OCYIIECTBISICTCS MPH HAIMYAU OTHOIICHHA MEXIy TOCyIapCTBOM U
IpaXIaHUHOM, CHOCOOHBIM COBEPIIMTH MPECTYIJICHHE, MO MOBOLY YICpXKaHUA
MOCIIEIHETO OT COBEPIICHHS TMpecTyIUIeHHs. Peanmuszarust 3TUX k€ HOPM JIMIIOM
HEBMEHSCMBIM HJIM HE JOCTHUTIINM BO3pacTa YrOJOBHOH OTBETCTBEHHOCTH OCYIIE-
cTBisiercs myteM ux ucnonHeHus [38. C. 21]. OtaenbHbIE UCCIEAOBAaTENN BOBCE
HE BBUICTISIOT COONIIOJICHUE B KaueCTBE CAMOCTOSATENILHOW (POPMBI peau3aiuu, a
YKa3bIBalOT B KAYECTBE TAKOBOW JIMIIBb OCYIIECTBICHHE YTOJOBHO-TIPABOBOTO 3a-
mpeTa MyTeM JOOPOBOIBHOTO HUCTONHEHHS TPaXKIaHAMHU IOPUANICCKON 00sI3aHHO-
CTH HE HapyIlaTh TpeOOBaHMUsI, COJACpIKAIIUECs B yroJIOBHO-TIpaBoBoi Hopme [39.
C. 37].

Mo muenmio KO.H. Bpo, ¢umonormdeckn TepMHHBL, 0003HaUaromue (HOPMBI
peauzanuy npaBa, UMEIOT MOYTH OAMHAKOBOE 3HAYEHHE W UX TPYAHO pasrpaHu-
9UTh MEXIy coboil. Kpome Toro, Ha3BaHHBIE (POPMBI peanm3anyy mpaBa HE OCHO-
BaHBl Ha €IWHBIX KPHUTEPUSIX, OHH HE HWCKIIOYAIOT OTHA IPYTYIO, a MOTJIOMIAI0T
JIpyT Ipyra U OCYIIECTBIIAIOTCS B €IMHCTBE. Tak, UCTIOJIHEHHUE HOPMBI IIpaBa OHO-
BPEMEHHO MpearnoaraeT ¢ coOII0ICHUE U HCIONb30BaHME U, HA000poT, e co-
OoiIcHHe — UCToJb3oBanue U ucnonHenue [40. C. 8-9].

CuutaeM, 4YTO 1O OTHOIICHHIO K «yrOJOBHO-TIPABOBBIM 3alpeTam» TOYHEe
YIOTPEONIATh TEPMHUH «COOIIOAATEY, T.€. «CTPOTO MPUICPKUBATHCS YETO-HUOYIb»
[24. C. 740]. Kateroputo e «UCIOIHATH» — «TO K€, YTO BBITONHATEY [24. C. 253],
Ha HaIlll B3TJISA, MPaBUIbHEH MPUMEHATh K OOS3aHHOCTAM TpaKIaHHWHA, KOTOpbIE
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MpeIycMOTPEHBl HOpMaMH MHBIX OTpacieil mpaBa. Hampumep, B cimyuae, xoraa
CBUJETENb JaeT MpaBAMBBIE MOKa3aHUS MO AENy, OH HCIHOJHIET CBOIO 0O0s3aH-
HOCTb, BbITEKatolyto 13 1. 2 4. 6 c¢t. 56 YIIK P®. BozmokHOe HacTyIUIeHHE yTro-
JIOBHOM OTBETCTBEHHOCTH, mpeaycMoTpernoi ct. 307 u 308 VK P®, 3nech BriCcTy-
MaeT B KauecTBE DIIEMEHTa, MPHUHYKIAIOMIETo K e€ (0053aHHOCTH) BBINOJIHEHUIO,
T.€. YTOJIOBHBIN 3aKOH YCTaHABIMBACT 3alpET Ha «HEBBIOIHEHHE 00SI3aHHOCTEI.
Peanuzyst mpeamucanus YIIK mocpencTBoM akTHUBHBIX JEHCTBUHN (Hadu Imokasa-
HUH), CBUIETEIh TEM CaMbIM M JIEHCTBYET IMPaBOMEPHO C TOUKH 3PEHHUS MaTepu-
QIIBHOTO 3aKOHA, TaK Kak cTporo mpujepxwubaercs 3amnpera YK. Takum oOpazom,
CUMTAEM, YTO B JIAHHOM IpHMepe B popMe MCIOTHEHHS MPOMCXOANUT peaiu3arus
YTOJIOBHO-TIPOLIECCYATFHON HOPMEI, a IMOJIOKCHUI YTrOoJOBHOTO 3aKOHA — B (hopMe
coOJII0IeHUSL.

Peanmzanus ynpaBoMmadnBaromux HopM YK ocymecteisiercs B GopMme ucnoib-
306anusi. OHa TaK)Ke OCHOBaHA Ha MPAaBOMEPHOM IOBEICHHN CYOBEKTOB ((pH3mUe-
CKHX JIUII), KOTOPHIM aJpPECOBaHbI yTOJOBHO-MPABOBBIE HOPMBI, KOTJa OHH ACHCT-
BYIOT IIPHU OOCTOSITEIBCTBAX, HCKIIIOUAIOIINX IPECTYMHOCTh AesHus (cT. 3742 YK
P®). Onpenensist pamku (TpaHMIBI) JO3BOJICHHOTO TTOBEICHHSI, KPUTEPUH OOIIECT-
BEHHOI MOJIE3HOCTH, YTOJOBHBIA 3aKOH MPEAOCTABISET IPaXkaaHaM BO3MOXHOCTb
HE TOJIBKO COOJIIOAATH €r0 3alpeThl, HO M UCIOJIB30BATh TOJIOKEHHUS B COOCTBEH-
HBIX HHTEpecax U uHTepecax Tperbux mull [14. C. 21]. 3gecs mpemycmaTpuBaeTcs,
KaK MpaBWJIO, aKTUBHOE IOBEJACHHE I'pakJaHHHA, MPEAINOJIaraeTcsi ero ycMoTpe-
HHeE, JKeJIaHUE BOCIIOIB30BATHCS UMEIOIINMCS Y HETO IIPaBOM peau3alii I0pHIH-
YECKUX BO3MOXHOCTEH M CBOOOIBI, NPAaBOBBIX [O3BOJICHHH, IPETOCTABICHHBIX
rocyIapcTBOM. XOTs, IojaraeM, He MCKITIoUaeTcs u Oe3nelicTBre (HarmpuMep, mpu
WCIIOJTHEHUHU TPUKa3a WM PaclopsDKEHUs, B CUTyallud (U3NYECKOrO WM MCHXH-
YEeCKOT0 MPUHYKACHHUS, TIPU 00OCHOBAHHOM PHICKE).

Wtak, mpu mpaBoMEepHOM HOBEACHHUH TpaXKIaHHHA (TOOPOBOIBHOM, IPUHYIU-
TEJIbHOM, @ MHOTJIa U BBIHY)KJECHHOM) peaau3alis yroJIOBHOTO 3aKOHA OCYIIECTB-
nsiercst B (hopMe COOITIOZICHUS MM MCIIONIb30BaHMsL. Y4yacTHe KOMIIETCHTHBIX IIpa-
BOOXPaHUTENbHBIX OPraHOB TrOCYJapcTBa Ul peanu3audd HopM YK B nmaHHBIX
(dopmax He TpedyeTcs.

OfHaKo yroJoBHBIM 3aKOH OKa3bIBa€T HE TOJNBKO IPEAYNPEIUTEILHOE U PEry-
JIATUBHOE BO3JAeWcTBHE. Poccuiickoe yrojloBHOE MPaBO MPUYHUCISIOT K OXpaHH-
TEJNEHBIM OTPACIISIM TIPaBa, IMOCKOJBKY OHO TJIAaBHBIM 00pa3oM OXpaHsAeT OOIIecT-
BEHHBIE OTHOILICHMS, YXKE YpPEryJIMpOBaHHBIE APYTMMM oOTpacisiMu Ipasa [41.
C. 7], a x ero mpeaMeTy OTHOCAT B MIEPBYIO OUYEpe/lb T¢ OOIIECTBECHHBIC OTHOIIIE-
HUS, KOTOPBIC BO3HUKAIOT BCICACTBUE COBEPIICHUS JINIIOM OOIIECTBEHHO OMAacHO-
ro MOCSTaTeNIbCTBA U NPUMEHEHUs K HeMy Hakazauus [42. C. 4]. B xauectBe m0-
MUHHPYIOIIEH BBIIENACTCS OXPAHUTECIHHO-BOCCTAHOBHUTENbHAS (DYHKIUS YTOJIOB-
HOTO 3aKOHOAATEIBCTBA, IOCKOJIBKY OHO MMEET Ha3HaUeHHUEM OXpaHy OOIIeCTBEeH-
HBIX OTHOLIEHHUH B IIENISIX BOCCTAHOBIICHUS COLMAJILHON CIPaBEATMBOCTH M HEAO-
MYIICHUS WM MUHUMH3AIMU TIOA00HBIX HETaTUBHBIX MPOsIBICHUH B Oyrymiem [14.
C. 20].

ITpousomeamiee 0OMECTBEHHO OMACHOE AESHHUE CBUAETEIBCTBYET O TOM, UTO
JOOpOBONbHAST peaju3alus YroJOBHOTO 3akoHa B (opme cCOONMI0JeHHUS WU HUC-
MI0JIb30BaHMsI He Ipousouuia. Vcue3HoBeHHE BOJIM K IOBUHOBEHHUIO IIPABOBBIM
TpeOOBaHMAM IMpeKpallaeT npolecc peaau3aliy MpaBa, BeJeT K HETaTUBHBIM CO-
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[UAJFHBIM TOCIEACTBUAM: IPAaBOHAPYIICHUIM, H3MEHEHHUIO B IIPAaBOBOI cUCTEME U
T.11. [TocKoNpKy HENMpaBOMEPHOE MOBEACHUE MPEMATCTBYET JOCTHXKEHUIO KOHEY-
HBIX IeJIeHl ITpaBa, OHO SIBJISICTCS OCHOBaHMEM K BO30YXKICHHUIO Ipoliecca 1o pea-
nu3anuu KapareasHeix HopM [33. C. 9]. Hapymienue comepikamerocst B yroloBHOU
HOpME 3allpeTra, HeMpaBUIbHOE PaclopsKEHHE MperycMOoTpeHHbIME YK BO3MOXK-
HOCTSIMHU TPeOYIOT pean3aliiil YTOJIOBHO-IPABOBBIX HOPM (B TOM YHCIIE CaHKIHHA
crateir Ocobennoii yact YK) B dopme ucnoanenus. Takas ¢popma BKITIOYAET B
ceOs1 ¥ TIOBENICHHE JINIA, COBEPIIMBIICTO MPECTYIUICHUE, U ACATCIBHOCTD yUpPEK-
JICHUI ¥ OpPTaHOB, MCIIONHSIONIMX HaKa3aHUe, IO MOBOJY pealu3alliil B3auMHBIX
mpaB u o0s3aHHOCTEeH. HapymmBmime 3akoH rpakIaHe Teneph HE B COCTOSHHU
IOOPOBONIEHO ¥, TJIABHOE, CAMOCTOSTENIBHO pPEaNn30BaTh YTOJIOBHO-TIPABOBEIC
CaHKUUH: Ha3HAYUTh U MPUMEHUTH MEpy BO3IEHCTBHS B OTHOLICHUH CaMHUX ce0s
oHM He MOTYT. [y ymmaTel mrpada, OTOBITHS UCTIPAaBUTENBHBIX paboT, JIHIICHUS
CcBOOOIBI U T.II. OMHUX JIUIIH JEHCTBHHA CYOBEKTa, COBEPIINBIIETO MPECTYIUICHHE,
HEJOCTaTO4YHO. Peanmm3ainusi CaHKIMHM YTOJOBHO-IIPABOBOM HOPMBI 005S3aTEBHO
TpeOyeT 0co0oit MpoIeypsl U MPUMEHEHUS JETAIBHOTO HACUIIUS CO CTOPOHBI TO-
cymapctBa B otHomeHnn npectymauka [34. C. 15]. Eme IO. I'mazepom ormeua-
JI0Ch, YTO MpaBy TOCYJApCTBEHHOH BIAacTH HaKa3blBaTh COOTBETCTBYET OO0sS3aH-
HOCTh HApYUIUTENsI YTOJIOBHOTO 3aKOHA MOJIYHMHUTKCS, AaTh ce0s HakazaTh. Ho HU
0053aHHOCTH TPUBOANTE B MCIIOJTHEHHUE 3aCIyKEHHOC HaKa3aHWE, HU IpaBa IpH-
CBOUTH cebe MpUHAIIeKaIIee TOCYyJapCTBY U TpeOOBaTh HaKa3aHsI, KaK CBOETO, 32
HUM Henb3s npusHath [43. C. 19].

WTtak, peanu3aiyst yroJoBHOTO 3aKOHA B (hOpME HCIIOHEHHUS, IPETBOPCHUE B
KHU3Hb caHKOui crateli YK OCYIIECTBISIFOTCS TONBKO TMPH HETOCPEICTBECHHOM
y4acTUM TocylapctBa B JIMIE €ro  CIEeUUAIM3UPOBAHHBIX  (YTOJIOBHO-
WCIIOJIHUTENBHBIX) YUPEeKACHUH 1 opraHoB. [locienane u momydmn cBoe HauMe-
HOBaHHE B CBSI3M C TEM, UYTO X OOS3aHHOCTHIO SBILICTCS peasM3allHsl YTOJIOBHO-
MpaBOBbIX HOPM B (hopme ucrnonHeHud. [Ipu 3ToM HE0OX0IUMO, YTOOBI MaTepu-
IBHBIN (AKT HaKa3aHMS CTPOTO COXPAHSI CBOWCTBA MPOTHBOJACIHCTBUS MpECTyII-
HOMY HesHuro. Llenms Haka3aHHs HOCTHUTAETCS TONBKO TOTZA, KOTJa OHO MPHUMEHS-
€TCsl TIPH YCIIOBUSIX, HE OCTABISIOMIMX BO3MOXHOCTH COMHEHHUS B TOM, YTO SIBJISI-
€TCsI MPAaBOMEPHBIM OCYIIECTBICHHUEM TpaBa HAKa3bIBaTh, KOT/Ia B PEIICHUH CYAbU
U B CII0COOE €ro IOCTAHOBJICHUS 3aKII0YACTCS PydaTeIbCTBO CBSI3M MEXIy Haka-
3anunem u BUHOIO [43. C. 19-20]. CnenoBarensHO, B MPaBOYCTAHABIUBAIOINIEM aKTE
TpeOyeTcs TOYHOE yKa3aHHE Ha TO, KaKO€ MMEHHO MPECTYIUICHHE COBEPIICHO
(ct. 8 YK P®), n Ha ycraHOBIIEHHE BHUHBI HapymuBiiero 3akoH (ctT. 5 YK P®).
Kpome toro, Ha mpaBoHApyImHUTENS TPeOYeTCs OKa3aTh HHANBUAYAITBEHOE TIPABOBOE
Bo3JeiicTBre. B CBsSI3M ¢ yeM HakazaHUE U MHBIE MEPhl YTOJOBHO-TIPABOBOTO Xa-
pakTepa, MpUMEHSEMBIC K IIPaBOHAPYIIHUTENIO, JOJDKHBI OBITH CIIPaBEIUIMBBIMH,
T.€. COOTBETCTBOBATh XapakTepPy U CTEICHH OIMACHOCTH IMPECTYIUICHHS, 00CTOs-
TEJIbCTBAM €r0 COBEPIICHUS U JIMYHOCTH BUHOBHOTO (cT. 6 YK P®). Bcee aT0 03Ha-
YaeT, 4YTO MPHU pearn3anui (UCTIOTHEHUH) YTOJIOBHO-TIPABOBBIX CAHKIIMK HEI0CTa-
TOYHO OOIIEro MpaBoOBOTO perynupoBanus B Buae HopMm YK. B curyammm cosep-
HIeHHUs OOILECTBEHHO OMACHOTO MOCATATENIbCTBA peasd3alusl YTOJOBHOIO 3aKOHA
JIOTIOJTHUTENLHO TpeOyeT HaJW4Yusl MHIMBUIYaTbHOTO TPAaBOBOIO aKTa Cyna, B KO-
TOPOM JIOJDKHBI HAMTH pa3pelIeHre BOIPOCH O XapaKTepe MPaBOBOTO JESTHUS, BU-
He MpaBOHAPYILIUTEN, CIPaBEAIUBON Mepe Bo3JeiicTBHA. BriHeCEHHIO e JaHHO-
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ro JOKyMEHTa, KaK IPaBUJIO, MPENIIECTBYET AEATEIbHOCTh MHBIX YIOJHOMOYEH-
HBIX TOCYJapCTBOM OPraHOB, MOATOTABIMBAIOLINX YTOJOBHOE JENI0 K CyleOHOMY
paccmotpenmio. [Ipu 3TOM yroyloBHO-IIpoLeCCYasIbHBIN 3aKOH MpPEeAyCMaTpUBAacT
MPUHATHAE LENOTO psifa 00s3aTeNbHBIX HHINBAIYATBHO-TIPABOBBIX IPEAMICAHMM,
cBA3aHHBIX ¢ HopMamu YK (Hampumep, o BO30YXIE€HHH YTOJOBHOTO Jiena, O To-
CTaHOBKE JIMIIA B CTaTyC MPUBJIEKAEMOI0 K yrOJOBHON OTBETCTBCHHOCTH). be3 HuxX
TpUHATHAE CyAeOHOTO PEUICHHUS, CITYXKAIero OCHOBAHHMEM IUISl PCaH3alldl CaHK-
UM YTOJIOBHO-TIPABOBOW HOPMEI, HEBO3MOXKHO. TakuM 00pa3oM, 1o OTHOLICHHUIO K
peanu3anuy yroJoBHOTO 3aKOHA B ()OpME HCIONHEHMS CIPAaBEAJIHBO (BBICKA3aH-
HOE B OOIIEH TeopHH IpaBa W HE KOHKPETH3WPOBAHHOE K €T0 OTHACIBHBEIM OTpac-
naMm) yreepxkaeHue B.B. JlazapeBa, uTo menpio NpUMEHEHHs 3aKOHA OpraHaMu,
BBICTYNAIOIIMMU OT UMEHHM U B HHTEpecax TOCYyIapCTBa, SBISETCS COACUCTBHE
MPETBOPECHUIO B )KH3Hb HOPM, OOpPAalICHHBIX K JAPYrUM CyObekTaM TmpaBa [33.
C. 29].

Hcxoast u3 U3I10KEHHOTO, ClIeAyeT NPU3HATh MPaBUIBHOCTD MMO3UIUI aBTOPOB,
YKa3bIBAIOIIMX HA pa3iMyhe KaTeTOPHH «IpUMEHEHHe» M «peanusars». Tak,
A.C. baxta oTMeyaer, 4YTO IPUMEHEHHE 3aKOHA BBICTYNAeT HE B KayecTBE OAHOI
u3 popm peanuzanun (IMycTh Jaxke 0co00il, CI0XKHON) HapsaAy ¢ TakKUMHU (opMamu,
KaK HCIOIHEHHE, COOIOICHUE U HCTIOIB30BAaHUE, KOTOPhIE BRIPAXKAIOT UTOT pea-
JU3alUy, a B KAUeCTBE 2JEMEHTa Ipoliecca peaau3alyy, JeHCTBYIOIIEro 10 TOro
MOMEHTa, TIOKa 3akoH He Oyzaer wucmonmHeH [44. C. 269]. C.C. AnekceeB
N.A. Miwopsrun [45. C. 26], a taxxke JL.b. 3ycs [36. C. 97] numyT, 4Tro eciau co-
OJro/ieHNe, MCIIOTHEHUE U MCIIONB30BaHIE MPEACTABIIIOT COO0H HEIoCpeICTBEH-
HBIC (POPMBI peamu3anyy MpaBa, KOTOPhIe KacaloTCsl UTOTOB BOIUIOMICHUS IOPHIH-
YeCKUX HOPM B MOBEIEHUH CYOBEKTOB, MaTEpUAIbHBIX U TYXOBHBIX PE3yJIbTaTOB
9TOrO MOBEAEHHUA, TO IPUMEHEHHUE IIPpaBa OTHOCUTCS K IPOLECCY pealu3aliy, ero
«xony». KommneTreHTHBIH opraH, HaJeleHHBIH TOCyAapCTBEHHO-BJIACTHBIMM I10J-
HOMOYMSAMH, BKIIOYAETCS, «BKJIMHUBACTCS» B IMPOLECC pealu3aliy, TPUHUMAET
HE0OXOAMMBIE MEpHI ISl IPETBOPEHHUS MPABOBBIX MPEANUCAHUHA B *KHU3Hb. [Ipume-
HEHHe NpeANoaraeT, Kak npaBuiio, JalbHEHIIYI0 peaau3aliio IpeanucaHuil npa-
BONPUMEHHUTEIBHOTO aKTa, a CIeI0BaTeNbHO, 1 IPABOBBIX HOPM, YTO U MPUBOAMT K
HACTYMJICHUIO HEOOXOIUMBIX pe3ynbTaTtoB. T.A. CyneliMaHOB ompenenseT Ipume-
HEHHUE YIOJOBHO-IIPABOBOM HOPMBI KaK IOCPEIHHUYECKOE 3BEHO MEKAY HOPMOM
IpaBa U €€ OCYILECTBIEHHUEM B MpaBax U OO0S3aHHOCTAX CYOBEKTOB YTOJOBHOIO
npagsa [34. C. 16].

B o0mieit Teoprum npaBa BEICKa3aHO MHEHHE, YTO PABONPUMECHUTEIBHYIO JIes-
TENBEHOCTH CIEIyeT paccMaTpUBaTh HE Kak (popMy peanu3aliu mpasa, a Kak Jes-
TEJIBHOCTh «IPEeIpeaIn3alMOHHYIO» WM «OPraHU3alHOHHYIO», T.€. MpelIIecT-
BYIOIIYIO BOIUIOIIEHUIO MPEAUCaHuil B ipaBoMepHOM TioBenenuu [46. C. 50-58].
OtMmeuaeTcs, 4TO C JIOTMUECKOM TOYKM 3pEHHUsl NMPUMEHEHHUE IpaBa BbINAJAeT U3
obuieit knaccudukanuu GopMm peanuszalnu Npasa, Tak Kak B JaHHOH GopMe peau-
3YIOTCSl BCE BHUBI MPABOBBIX HOPM (HOPMBI-3alPEThl, HOPMBI TOJIOKUTEILHOTO
TIOBEJICHUSI U HOPMEBI-yIIPABOMOYHS), HO OCYIICCTBISTIOTCS OHH OCOOBIM CITOCO-
060oM — Ha ocHOBe BiacTHhIX monHomounid [40. C. 7]. Ilognep:kuBaeM aBTOPOB B
TOM, YTO «IIPUMEHEHHE)» HE CIEIyeT OTHOCHUTH K opMaM peanmsanuu mpasa. Ho
JIOJIKHBI OTMETUTb, YTO MPUBEICHHBIE TEOPETUKO-IIPABOBBIE MO3UIUH HE SBJAIOT-
cs1 a0COJIOTHO TOYHBIMU IO OTHOLIEHHIO K YTOJIOBHO-TIPABOBBIM HOopMaMm. Ilpume-
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HEHHE — 3TO HEOOXOAMMBIH, OOS3aTENbHBINA AIEMEHT MpPOoIecca pealu3alud yro-
JIOBHOTO 3aKOHa B ¢opme ucnonaHeHus. CodmroeHne GU3HUECKUM JIUIOM 3almpe-
TOB U HCIOJNB30BaHHE UM CyOBCKTHUBHBIX IIPaB, IPEAOCTABICHHBIX YTOJIOBHBIM
3aKOHOM, He TpeOYIOT pelIeHHid, aKTOB TOCyAapcTBa (€ro MpaBOMPUMEHUATEIBHBIX
OpraHOB), O 4YeM YyKa3bIBAIOCh paHee. «MOXKET Jake CIIOXKHUThCS BIEUAaTICHUE, —
nmunrer A.Jl. IlpounisikoB, — 4To 0€3 YroJOBHO-MPOIECCYAILHOTO TpaBa MOXKHO
00OWTHCE, €CIT HUKTO He OyJeT Hapymarh 3aKOH. BOT TOJBKO KakK, KAKUMH Cpej-
CTBaMU U CIIOCOOAMU IPOBEPUTH — HAPYIICH YTOJOBHBIN 3aKOH Win HeT? O4eBua-
HO, yrojoBHO-TIporieccyadbHbIMuY [47. C. 8]. TakuMm oOpa3oM, IESATENbHOCTH IO
npumeHeHno YK TpeOyercs mpu BO3HUKHOBCHHHM COMHEHHU B IPAaBOMEPHOCTH
nericTBuid (Oe3meiicTBUs) rpaxkaad. Pe3ynmpTaToM MpUMEHEHUs YTOIOBHOTO 3aKOHA
MOXET CTaTh KOHCTATallUsl COCTOSIBILICHCS paHee peanu3aluu HOpM (COOMI0aeHUS
3allPETUTENbHBIX, HCIIONB30BAHMS YIPABOMAYMBAIONINX HOPM) WM HEOOXOIH-
MOCTh JNAIBbHEHIIe MX peanu3alud B (OpMe HCIOTHEHHUS. YTOIOBHO-TIPABOBas
OIICHKA MOBEICHUS YeIOBEKa MOXET OBITh MOJOXKHUTEIbHON MO0 OTpULIATENbHOM
(sBIISICTCS JIesTHUE TIpECTyIUIEHueM Win HeT). Ho B mr000M citydae B Hell MposBIIs-
eTCsl KOHCTaTHpYIomas (YHKIHS MPUMEHCHUS YTOJOBHOTO IIpaBa, 0e3 KOTOPOit
oHO ObuT0 Ob1 OecnipeametHbiM [48. C. 7]. [Ipuyem ycTaHOBJIEHHE COCTOSBLIEHCA
peanm3anuu HopM YK B opMe coONIIOACHUS HITH HCIOIb30BAHUS HCKITIOYAET BO3-
MOYKHOCTh MX peanu3anyé B (hopMe HCIONHEHHSA. TakuMm o0pa3oM, MpHUMEHCHHE
YTOJIOBHOTO TIPaBa B OJHUX CIIyYasX SBISIETCS YCIOBHEM, HCKITIOYAIOIIIM €T0 pea-
JIU3aLUIO, B IpyTUX — €€ CICACTBHEM, B TPETHUX — MPEANOCHIIKOM, HO HUKOTa HE
MOXET OBITh M HE JIOJDKHO paccMaTpuBaThes (OopMoi MO0 cTaguei pearu3aniu
mpaga [48. C. 9].

Hcxonst ©3 BBIMICU3NIOKEHHOTO, MPAaBWIBHBIM MPEACTABISETCS IOAXO[,
B COOTBETCTBUH C KOTOPEBIM Y20/108HbII Npoyecc A811emcs Gopmol npumeHeHus
V20lI08H020 3AKOHA, HO He ¢hopmoti e2o pearusayuu. 110 OTHOIICHAIO K peaTu3ain
B (opMe HCIOJHEHUS YTOJOBHBIM MPOIECC MOXHO paccMaTpUBaTh B KauecTBe
cpedcmea peanuzayuu matepuaibHoro mpasa [49. C. 46]. AkueHTHpyeM BHHMa-
HHUE Ha TEPMHUHOJOTHYCCKOM Pa3iIMUHH: CPEICTBO — ATO MPHUEM, CIIOCO0 AEHCTBHS
JUTSL JOCTHKeHUs yero-uudyas [24. C. 760]. To ecTs B paMkax mpolecca yroJuoB-
HBII 3aKOH HAXOAUT CBOE IIPUMECHEHHE, HO 3TO HE 03HAYACT, YTO B paMKax Ipoliec-
CyaJbHOW NESATENFHOCTH MPOMCXOINT U ero peanm3anus. JInbo peanmmsanust mpo-
W30MIEeT TOCNe TPHMEHECHUS IOCPEICTBOM HCIONHEHHS CAHKIUH YTOJIOBHO-
MIPaBOBOIl HOPMBI, OO OyIET KOHCTATHPOBAH BHIBOJA O COCTOSIBILCHCS peanm3a-
UM YTOJIOBHOTO 3aKOHA B (hopMe COOIIIOACHUS WM HCIIOJIB30BAHUS, IPOU30IIE-
el 1o Havajga yroJIOBHOTO mporecca (00 3ToM, HampuMmep, OyIeT CBUACTENBCT-
BOBATh NOCTAHOBJICHUE O MPEKPALICHUHN YTOJIIOBHOIO Je7a, KOTOPOE CONEPHKHUT BbI-
BOJ 00 OTCYTCTBHH B JICSTHUH COCTaBa npecTyruieHus). Ho B mobom cirydae peanm-
3amus HopM YK mpomcxomuT BHE yroJOBHOTO Tporecca. TakuM oOpa3oM, Ielb
nporecca Kak (opMbl IPUMEHEHHsI YTOJIOBHOTO 3aKOHA COCTOUT HE TOJBKO B OKa-
3aHUM OpraHaMH, YIIOJIHOMOYEHHBIMH TOCYIapCTBOM, COACHCTBHUS MPETBOPECHHUIO B
KHM3Hb HOpPM, OOpaIIeHHBIX K APYTHM CyObeKTaM IpaBa, HO M (B CIydasx, KOrjaa
JUIL 3TOTO y4yacTusl rocyJapcTBa He TpeOyeTcsd) B KOHCTATALUU COCTOSBIIEHCS
peanuzanuu HopM YK, B IOATBEPKIEHUN €€ IPABOMEPHOCTH.
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CRIMINAL PROCEEDINGS AND REALIZATION OF CRIMINAL LAW
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In legal literature criminal procedure is thought to be a type of state activity which is necessary
for the enforcement and application of material criminal law. They often say that criminal law is real-
ized within the framework of criminal procedure since «application» can be referred to a specific form
of realization of legal norms as well as such forms as observance, enforcement and use.

Realization of criminal law can be achieved by means of lawful activity of the subjects to which
criminal legal norms is directed. Prohibiting norms of the Criminal Code are realized in the form of
observance by the citizens. While finding out what public act is a crime, the state puts definite public
relations under protection and determines a necessary set of actions of their subjects. The realization of
authorized norms of the Criminal Code is exercised in the form of application. It is also based on the
lawful behavior of the subjects (persons) to whom criminal legal forms are addressed, when they act
under the circumstances excluding the criminality of an action (Articles 37-42 of the Criminal Code of
the Russian Federation). The participation of competent law enforcement bodies in the realization of
the Criminal Code norms is not required. If there is no voluntary realization of criminal law in the form
of observance or application, there are the grounds for the process of realizing punitive norms. Viola-
tions of prohibitions and incorrect orders require the realization of criminal legal norms in the form of
enforcement.

The realization of criminal law in the form of enforcement, putting the sanctions of the Criminal
Code into effect are implemented by the state ex parte its specialized (criminal enforcement) institu-
tions and bodies. In case of a committed publicly dangerous act the realization of criminal law requires
the existence of individual legal act of the court where the questions of its character, guilt of the of-
fender, just measures of retaliation are solved. The delivery of this act is preceded by a law enforce-
ment activity of the authorized state bodies involved in the preparation of the case for a trial.

Application is a necessary, compulsory element of the process of realization of criminal law in the
form of enforcement. However, criminal procedure activity is needed when Criminal Code is applied
and there are doubts about the legality of acts (omissions of acts) of citizens. Thus, a prior realization
of norms (observance of prohibiting norms and application of authorized ones) or the need for their
further realization in the form of enforcement can form the result of criminal law application.
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JOCYJIEBHOE COI'VIAHIEHHUE O COTPYJHUYECTBE:
NPOBJIEMBI 1 ITYTU UX PELHIEHUSA

B cmamve ananusupyromces nonodcenus 0eiicmeyiowje2o y20106HO-NpoyeccyaibHo20 3aKo-
HOOAmMenbCmea, pe2yiupyloueco BblHeceHue npueosopa npu 3aKmoHeHuu 0ocy0edHozo co-
2nauteHusi 0 cCompyoruuecmeae, 0coboe HUMAanue y0ensiemcs 60nPoCcam UCIUHHOCMU NPU2o-
60pa, 8bIHECEHHO20 8 0COOOM NOpsdKe CYO0eOHO020 pa3dupamensbcmed, a maxice npodieme
nPOYECCyanbHo20 cmamyca compyonuyanwe2o wyad. B yensix evinecenus 060CcH08aHH020
cnpasednueozo npuzosopa npediazaemcs uckuouums u3 YIIK P® nonoscenue o evloenenuu
V2ON08HbIX 0€ll 8 OMHOWIEHUU COMPYOHUYAIOWUX TUY 8 OMOETbHOE NPOU3EOOCMEO, a MAKICEe
HOPMY, 3anpewjarowyio 00cano8ams npuzosop No MOMUBAM €20 HeCOOMBEeMCmeUs Haxkmu-
UeCKUM 0OCMOAMENbCMEAM Y20N08HO20 Jed.

KitoueBble cioBa: y20108nblll npoyecc, ynpoujeHHoe Y20108H0e CYOONPOU3B00CHBO, CO2Nd-
wienue 0 compyoHudecmee; auya, compyOHU4awue co cleoCmeuem; cOeika 6 Ye0I06HOM
npoyecce.

C magana pedopMsl 3akoHOMaTenbcTBa PO, ¢ mpunsatinem Konnenmun cyne6-
HOU pedopMBl TPaAULIMOHHO AEKIAPUPOBAJIOCh, YTO ¢yl B Poccuiickoii denepa-
LMW — OpTaH MPaBOCYIUs, YTO OH HEe3aBHCHUM M OecnpucTpacTeH. Kak nsBecTHo, B
4. 3 ct. 15 VIIK P® 3akpemnuieHo, 9TO CyJ HE SIBJISIETCSI OpraHOM IIPECIICAOBAHMUS,
HE BBICTYIIAeT Ha CTOpPOHE OOBHHEHHUS WU CTOPOHE 3allUThl, OH JIHIIb CO3JAaeT
HE0OXOJMMBIC YCIIOBHUS JUIS HUCIIOJHEHHUS CTOPOHAMH HX TPOIeCCyallbHBIX 00s3aH-
HOCTEH M OCYILECTBJIEHUS WX IIPaB.

Bwmecte ¢ Ttem wacteio 4 crateu 317.7 YIIK P®, onpenenstorieit mopsiok
MPOBEJICHUS CYACOHOTO 3acellaHUs W IOCTAHOBIICHHS MPUIOBOPa B OTHOIICHUH
MOJCYANMOTr0, ¢ KOTOPBIM 3aKIIFOUEHO JIOCyIeOHOE COTTANICHHE O COTPYIHUYECT-
BE, YCTaHOBIICHO, YTO CYIOM IIPH PACCMOTPCHUH JIeNia B 0COOOM MOPSIIKE JODKHBI
OBITH HCCIIENOBAHBI: 1) XapakTep U NpeAesbl COAeHCTBUS MOACYIUMOTO CIEACTBUIO
B PACKPBITHH U PACCIICAOBAHUHU NPECTYIUICHUS, H300IHMUCHUN M YTOJIOBHOM IIpe-
CJIeIOBaHUU IPYTHX COYYACTHUKOB MPECTYIUICHHS, PO3bICKE UMYILECTBA, 100BITO-
T'O B pe3yJbTaTe NPecTYIUICHHUS; 2) 3HaueHHe COTPYAHUYECTBA C MOACYTUMBIM IS
PACKpBITHSI ¥ PACCIIEIOBAHUS MPECTYIUICHHS, M300JIMYCHUS U YTOJIOBHOTO Tpeciie-
JOBaHMSA JIPYTUX COYYaCTHHKOB NPECTYIUICHHS, PO3BICKAa MMYIIECTBA, JOOBITOTO B
pe3ynbTarte NpecTyIUIeHus; 3) MPecTYIUICHUs. WU YroJoBHBIE Jena, oOHapyKeH-
HBIC WM BO30YXKICHHBIC B pPe3yJbTaTe COTPYIHUYECTBA C MOACYAUMBIM; 4) cTe-
MEHb yTPO3bl JIMYHON 0E30MacHOCTH, KOTOPOH MOJIBEpraluch MOJCYTUMBIH B pe-
3yJIbTaTe COTPYJHHICCTBA CO CTOPOHOH OOBHHEHHMS, €T0 ONU3KHE POJCTBEHHHKH,
POJCTBEHHUKHU U OJIM3KHE JIHIA; 5) 00CTOSATENCTBA, XapaKTEPU3YIOINE THIHOCTh
MOJCYANMOT0, U 00CTOSATENBCTBA, CMATYAONIHE FITH OTATYAIOIINE HaKa3aHHE.

B BblenpuBeeHHBIX HOpMaxX HE MAET pedb HU O TOKa3aHHOCTH IMpecTyIue-
HUS, COBEpIICHHE KOTOPOTO0 BMEHEHO MOACYAUMOMY, HU JIaXke 00 OTCYTCTBHU Y
CyIlbU KaKHX-THO00 COMHEeHMA. [ TaBHBIM SIBIISICTCS HATMYUE XOJIaTaiicTBa O 3aKJIIO-
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YEeHUU COIJIAIIEHUs], 3aKIIOYEHUE CaMOro COIVIAIIEHUS U COONIOJEHHE MOpsIKa
MPOU3BOJCTBA M0 TaKOW MpOLEAype, a TaKKe MOJyYeHHe OpraHaMy pacciiefoBa-
HUS MTHQOPMAIIUU B OTHOIICHWU MHBIX JIHII, B PEAIEHOCTH WU TIPEATIONIOKUTENEHO
COBEPIIMBIIUX MPECTYIUICHHS, a TAKXKE «yJOCTOBEPEHUE IMPOKYpOPOM NpaBAHUBO-
CTH CBEIECHUN, COOOIIEHHBIX OOBHUHSIEMBIM.

ITpu sToM B 1. 16 noctanoBnenus Ilnenyma Bepxosnoro Cyna P® ot 28 urons
2012 1. Ne 16 «O mpakTHKe NMPUMEHEHHUS CyJAaMH 0COOOTO TOpsIKa CyneOHOTo
pa3dupaTenbCTBa YTOMOBHBIX AET MPH 3aKIIOUYCHUH TOCYNCOHOTO COTNAIICHUS O
COTpYJIHHYECTBE» OOpalieHo BHHMAaHHE CYJ0B Ha TO, 4TO B CylqeOHOM pa3dupa-
TEJIbCTBE 110 YTOJOBHOMY JIeJly B OTHOLIEHUH IIOACYIUMOTO, ¢ KOTOPBIM 3aKiIroye-
HO JocyneOHOEe COTJIAIICHHE O COTPYTHHYECTBE, CYI HE MPOBOAWUT B OOIIEM ITO-
pAAKe HcceOBaHUE U OLEHKY J0Ka3aTeNbCTB, COOPAHHBIX MO YTOJOBHOMY €Iy
(4. 5 cr. 316 VIIK P®), omnako nanee [IneHyM paszbsCHUI, YTO «C YYETOM IOJIO-
xeHul gact 6 crateu 317.7 YIIK P® 0 Tom, 4TO OmucaTeNbHO-MOTUBUPOBOYHAS
YacTb OOBHMHHUTEIBHOTO MPHUIOBOpa IOJDKHA COJEP)KaTh OMHMCAHUE MPECTYMHOTO
JICSIHHSL, B COBEPUICHUHM KOTOPOTO OOBHHSETCS MOACYAUMBIHA, CyJl TOCTAHOBISET
OOBHMHHTEIFHBIN MIPUTOBOP U HAa3HAYAeT MOJCYANMOMY HaKa3aHHE, TOJNBKO €CId
MPUJIET K BBIBOAY, YTO OOBUHEHHE, C KOTOPBIM COTJIACHIICS TIOJCYAUMBIH, SBISETCA
000CHOBaHHBIM U TOATBEPXKIACTCA JIOKA3aTENbCTBAMH, COOPaHHBIMHU MO ACTY».
[Tynkrom 23 Iloctanosnenus [Inenyma BepxoBHoro Cyna P®D Ne 16 nexmapupo-
BaHO Takke, u9ro riaBa 40.1 VIIK P® He comepuT HOpM, 3aMpemaronux MpHHH-
MaTh IO JIelly, pacCMaTpuBacMOMy B 0COOOM TOPSIZIKE B CBSI3U C IOCYACOHBIM CO-
TJIAIICHUEM O COTPYAHUYECTBE, MHBIC, KPOME OOBHHUTEIHHOTO IPUTOBOpPA, Cyned-
Hble pewieHus. B yactHocty, [IneHyM ykaszai, 4To COA€IHHOE MOJACY IUMBIM MOXKET
OBITh NEPEeKBATU(PHUIUPOBAHO, a YTOJIOBHOE JEJ0 MPEKPaLIeHO CYIoM (B CBS3U C
W3MEHEHHEM YTOJIOBHOTO 3aKOHA, HCTCUCHHEM CPOKOB JTaBHOCTH, aKTOM 00 aMHH-
CTHH ¥ T.I.), €CJIH IUIA 3TOTO HE TpeOyeTcsl MCCIEeMOBaHUs COOPAHHBIX MO ACTY
JI0Ka3aTeNbCTB U (paKTHUECKUEe 0OCTOSTENBCTBA TP ITOM HE u3MeHstoTes [ 1].

B peanbHOCTH Ciy4aeB NpeKpaleHust MPOU3BOJICTBA 0 NIy JHOO0 BhIHECE-
HUS OIPaBIATEIFHOTO MPUTOBOPA IIPH PACCMOTPEHHUH JeiNa B 0COOOM MOpSIKE
HaM He BCTPEYaJoCh, TMIOTETHYECKH 3TO BO3MOXKHO, €CIIM CYJ YCMOTPUT Kakue-
nubo rpyOeiiye HapyIIeHHs, K IpUMEpY, €CIM OOBHHIEMBIN BOOOIIE HE MOJJIe-
HUT YTOJIOBHOW OTBETCTBCHHOCTH B CHIIy TOTO, YTO OH HE SIBIIETCS CYOBEKTOM
MPECTYIUICHHS, KOTOPOE €My BMEHSETCS, OMHAKO IOJ00HBIC HApPYIICHUS BCE JKE
KpaliHe peJKH, B IEHCTBYIOLIEH jk€ KOHCTPYKLUU MOJCY UMb MOXKET PaCCUUTHI-
BaTh TOJIFKO Ha MPEKpaImICHHEe 0CO00T0 TIOPSIKA M MIEPEX0] K PACCMOTPECHHUIO Jie-
7a B 00IIeM HOPSIKE, TIe CYA MOXKET IPUHSTH JII000E pelIeHre, BIUIOTh 10 OIIPaB-
JaTeIbHOTO MPUTOBOpa, MO0, yuuThIBas pasbsicHeHus BepxosHoro Cyaa PO, na
npuMeHeHue nojoxenuid rmaBel 40 YIIK PO, ecnu umeroTcss Bce HE0OXOAMMEIE
JUIS 3TOTO YCJIOBUSI.

K 3acnyram Beicmieil cyaeOHOM HHCTaHIMH CIEAYeT OTHECTH U TpeOOBaHUS
BBIHOCUTh OOOCHOBAaHHBIC PELICHUs, MOATBEPIKAAONINECS OKA3aTeIbCTBAMU
(npu otcytcTrBuu B YIIK MexaHu3ma UX HCClIEIOBAaHHUS), U Pa3bsICHEHUE O BO3-
MOHOCTH TOCTaHOBJICHHUSI UHBIX, KpOME OOBHHUTEIBHBIX IMPUTOBOPOB, pEIlle-
HUW, 1 (PaKTUYECKOe yCTaHOBIEHHE TpeOOBaHUS MPOBEPATh BBHIMIOJHEHHUE YC-
JOBUH IS PAaCCMOTPCHHS JieJa B OCOOOM IOpPSAKE, M3TOKCHHBIX B 4. 2 CT.
317.6 YIIK P®, B cynebHOM 3aceaHuH, a HE MPU HEMPOLECCYaTbHOM H3yue-
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HUM MaTepuajoB YroJIOBHOTO Jela, KaK 3TO yCTaHOBJIEHO nmosioxeHusMu YIIK
P®. [InenyMm B JaHHBIX CIydasxX MCTOJKOBAJ 3aKOH, B HOpMax AEHCTBYIOLIETO
VIIK P® HeT monoX)eHUH, U3 KOTOPHIX MOAO0OHOE TOJKOBAHHE CIEAYET, OJIHA-
KO BO3MOXHOCTH BepxoBHoro Cyna P® npsMo orpaHu4eHbl CaMUM YTrOJOBHO-
MpollecCyallbHBIM 3aKOHOM, OCHOBHBIE HEJOCTAaTKH Koaekca BepxoBHbiil Cya
MPEOJ0JIETh HE MOXKET.

[Ipu nzyuennun HOpM rnaBsl 40.1 VIIK PO co3maercs crToiikoe Bmewatie-
HUE, YTO CyJ, 10 MHEHHUIO 3aKOHOJATEelNsd, IPU PAaCCMOTPEHUH Jena B MOpsaKe
rnassl 40.1 VIIK P® He mpuszBaH OCyHIECTBISTH MpaBOCyAHME. 3aKOHOAATENb
HUYEro HEe YIOMHUHAET O TOM, YTO CYJ IOJDKEH U3YyUHUTh JI0Ka3aTEIbCTBA BUHBI
MOACYIMMOI0 B MHKPUMHUHUPYEMOM €My JE€SHUH, OH NPHU3BaH JIHUIIb NPOBE-
PUTH U BBISICHUTH, B UeM MOACYIUMBIN OKa3ajl opraHaM pacclieOBaHUs COAeii-
CTBUE.

B pa6orax, mocesiieHHbIX podiemMarnke TiaBsl 40.1 YIIK P®, Bctpeuarotcs
uHTepecHble BbIBOAbL. Tak, H.A. Jlyauna ykazana, uto «3akpemieHHbii B YIIK
P® oco0blil mopsAROK NPUHSTHS CYACOHOTO PEUICHUS IPU 3aKIIOUCHUH J0Cyned-
HOTO COTJIAIICHUS O COTPYOHHYECTBE WHHUIMHPOBAT MOSBICHHE HOBOH (DopMBI
OCYIIECTBJICHUS MPaBOCYIHs MO YTOJOBHBIM JAeJiaM, Tie CyJ (paKTHUECKH BBIMOI-
HSIET KOHTPOJIbHYIO (DYHKIHIO 32 3aKOHHOCTBIO JIEATEILHOCTH OPraHOB MpeaBapH-
TEJNEHOTO CIICACTBYS B CIydae 3aKITIOUYCHHUS JTOCYACOHOTO COTIAIICHHUS O COTPYI-
auyectBe» [2. C. 128]. IlpencraBmsieTcsi, 9TO TOBOPUTH O TOSBICHHH «HOBOU
(hopMBI OCYIIIECTBICHHS TIPABOCYMs» B JAaHHOM CIIydae HENb3sl, OJJHAKO TPYIHO
HE COTJIACUTHCS C TEM, YTO MPABOCYAHEM MOPANOK, 3aKperuieHHbI B riase 40.1
VIIK P®, ne siBnsiercs. [lpu ucmonb30BaHUM TOJOKEHUH JAaHHOW TIIABHI CYJl MO-
KET TOJIbKO MOBTOPUTH B MPUTOBOPE TO, YTO €MY MPEIOCTABUIIM CIeN0BaTelb U
MPOKypop, coriacHo 4. 6 cT. 317.7 VIIK P® onmcarensHO-MOTUBUPOBOYHAS YaCTh
MIPUTOBOpA JOJDKHA COACPXKATh JIMING OmKcaHue aesHus (0e3 aHamm3a ToKasa-
TEJIbCTB) U «BBIBOJBI Cy/la O COONIIOJEHUH MOACYAMMBIM YCIOBUHM U BBIIIOJIHEHUN
0053aTeIbCTB, MPETYCMOTPEHHBIX 3aKIIOYCHHBIM C HUM JOCYJCOHBIM COTJIAIICHH-
€M O COTPYAHHYECTBE». A nemo ju 310 cyna? [Ipu mpuMmeHeHHn (OPMYyITHPOBOK,
MOOOHBIX BBIIICTIPUBEICHHON, CO37aeTCsl BIIEYATIICHHE, YTO CyJl TPHU3BaH «Jie-
ralu30BaTh» COTJAIICHUE, a HE Pa3pelIuTh BOMPOC O BUHOBHOCTHU JIMOO HEBHHOB-
HOCTH HOJCYIUMOTO0, TIPH 3TOM €My IpeaaraeTcsl NPHHATH Ha ceOs BCIO OTBET-
CTBEHHOCTb 3a NpebIAYLINe eHCTBUA U pelleHHs cieaoBaTes U npokypopa. Ilo-
JlaraeM, 4To MPpHU OTCYTCTBUHM 3aKpETUICHHON 3aKOHOJATEhbHO O00s3aHHOCTH KOTO-
00 M KOrma-mubo HCCIEIOBATh BOIPOCH O BHHOBHOCTH W JIOKa3aHHOCTH TIpe-
CTYIUJICHHS, B COBEPIICHUH KOTOPOTO TPaKJaHWH MPU3HAJCS, BIIOJIHE peajbHa
BO3MOKHOCTh OCYXKACHHUS B 0COOOM MOPAIKE HEBUHOBHBIX JIMII, a TAKXKE U JIMLI, B
OTHOIIIEHUH KOTOPBIX JIaHbl IIOKAa3aHUS COTPYAHUYAIOIINMHU.

B nureparype BbICKa3aHO MHEHHE, YTO HEJIOCTATKU COTJIAIIEHHUS O COTPYIHH-
YecTBE BBI3BAaHBI TEM, UTO B UX 3aKIIOUYEHUH HE ydacTByeT cy[ [3]. YTBepxkaaercs,
YTO JUIA X YCTPAHEHUS «ObUIO OBl MPaBHIILHBIM TEpeaTh MOJTHOMOYHS MPOKYPO-
pa IO 3aKII0YEHHUI0 JOCYIeOHOro CorjameHus 0 COTpyAHUYECTBE Cyay, KaK yya-
CTHHUKY YTOJIOBHOTO CYJOINPOW3BOJACTBA, HAJIEJIEHHOMY MOJTHOMOYHSMH... MO CO3-
JTAHUIO HEOOXOJUMBIX YCIIOBHH I OCYIIECTBICHHSI CTOPOHAMH WX TpOIlecCyallb-
HBIX 0053aHHOCTEH W TIPeOCTaBIeHHBIX UM TipaB» [4. C. 25].
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[TomoOHBIe MPENIOKESHUS MPEICTABIAIOTCA KpalHe ONMacHBIMH U BPEIHBIMH,
HE COOTBETCTBYIOIIMMH POJIU CyJia KaK OpraHa MpaBOCYAMs, a X peanu3alus Cro-
coOHa pa3pylIuTh TO TO3UTUBHOE, YTO €IIe OCTANOCh B YTrOJOBHOM CYAONPOH3-
BojacTee POD.

Henocpencteenno nocie npuasatus YIIK PO M.K. Ceupuzaos, npoaHanu-
3upoBaB HOpMBbI YIIK P®, permamentupyromnie oOumi u 0coObli MOPIIKH Cy-
NeOHOro pa3dupaTeNIbCTBa, YKa3all, YTO KOJCKC BHYTPEHHE NMPOTUBOPEYUB JIaXKE C
TOYKH 3pEHUST OTPECICHHS IIeJIeH 1 3a/1ad IOKa3bIBaHUSI M JIOIyCKAeT YCTAaHOB-
JIeHHE KaK MaTepuaibHOH, Tak 1 popmaibpHOl (ropuandeckoit) uctud [5. C. 3].

Ecnu 3amawamu BBeIEHUS HHCTUTYTa PACCMOTPEHHUS YTOJIOBHOIO Jieja B OCO-
OOM MOpsIKe SBJISETCS, KaK yKa3bIBaJl 3aKOHOAATENb B KOHIIEMIUK CcyneOHOM pe-
(hopMBI U KaK CUMTAIOT y4eHble-Tiporieccyanuctel [6; 7. C. 17], obecnieuenue ObI-
CTPOTHI CYAOMPOM3BOJICTBA, SKOHOMHS IPOIECCYANBHBIX CPENICTB, «pa3rpy3Kay
MeperpyXKeHHOW paboTOW CyneOHOM CHUCTEMBI, YTPUPYsI, MOXKHO CHAeIaTh BBIBOJI,
YTO JeNia TOJICYAUMBIX, KOTOPBIE BBIOMpAIOT OOIIYI0 MPOILEaypy, CyA MPHU3BaH
paccMOTpeTh KaueCTBEHHO, MPUHSAB OOOCHOBAaHHOE CyNeOHOE pellieHHe, Jema ke
MOJICY TUMBIX, BBIOPABIIMX YIPOIICHHBIC CyICOHBIC MOPSIKU, OH JOJDKEH pac-
CMOTpETH OBICTPO.

OueBuzHO, YTO B Hacrosmee Bpems B Poccuiickoit @enepannu akTHuecku
AMEETCs JIBa MPUHIMITHAIBHO Pa3IMYHBIX BUJa OOBUHHUTEIBHBIX TPUTOBOPOB
YTOJIOBHOTO CyJia: TIPUTOBOP, IMOCTAHOBJICHHBIA B OOIIEM, OOBIYHOM TOpSIIKE, U
CyneOHBIN aKT, BRIHECCHHBINH cynoM B mopsiake riassl 40 YIIK P®. To, uto 3tn
aKThI, Ha3bIBAEMBIC OJITMHAKOBO — «IIPUTOBOPHD, HMEIOT PA3IMYHYIO MPHUPOTY, ObI-
JI0 TOHATHO cpasy nocie BBeAeHus YIIK P®, ogHako 3aKOHOMATENBHO «pa3iu-
yuey ObLJI0O KOHCTAaTUPOBAaHO JUIIb ¢ mpuHATHeM @DenepalbHOrO 3aKOHA OT
29 mronst 2015 r. Ne 191-®3 «O BHeceHum m3meHeHUs! B ctarbio 90 YromoBHO-
rporieccyanbHOTo Kojiekca Poccniickoit deneparum, KotopbiM B cT. 90 YIIK PO
BHECCHO M3MCHCHHE, YCTaHABJIMBAIOIIEE, UYTO «OOCTOSATEILCTBA, YCTAHOBICHHBIC
BCTYNUBUIUM B 3aKOHHYIO CHITy IIPUTOBOPOM, 32 UCKIIIOUEHHEM MTPUTOBOPA, MOCTa-
HOBJICHHOTO CYJIOM B COOTBETCTBHH CO cTarbei 226.9, 316 wnm 317.7 HacTosimero
Konekca, 1100 MHBIM BCTYMUBIIUM B 3aKOHHYIO CHUJTy PEIICHUEM CY/a... TMpU3Ha-
I0TCS CYIOM, MPOKYpOpOM, CliefioBaTelieM, JO03HaBaTeneM 0e3 JIOTOIHUTENBHOM
nposepkn» [8]. Kpome toro, B YIIK P® 3akperuienst u nonoxenuns ct. 317 VIIK
P® o HepomycTUMOCTH 00KAJIOBAaHHS PUTOBOPA, BEIHECEHHOTO B 0COOOM MOPSI/I-
Ke, 0 MOTHBaM HECOOTBETCTBHSI BHIBOJIOB CyJa (PaKTHYECKUM OOCTOSTEIHCTBAM
JleNa, T.e. 3aKOHO/IATe)Ib CO3HATEIBHO JOMYCKAeT BRIHECEHUE ITOJA00HOTO aKTa, He
COOTBETCTBYIOIIETO PEATLHOCTH.

ITocTtynaToM pocCCHIICKOTO YrOJIOBHOT'O IpoIiecca BCErJa SBISUIOCH MOJIOXKE-
HUE, YTO MPUTOBOP CYAa JOJDKEH OBITh 3aKOHHBIM, 000CHOBaHHBIM, IIPaBOCYIHBIM,
JIUIIb TaKO¥ CyZeOHBIA aKkT CrIocOOCH BhI3BaTh YBAXKCHHE K TOCYAApCTBY U K CYAy.
[Tpurosop, He OTBeHAOIINN OOBEKTUBHON PEATbHOCTH, MPOTUBOPEYAIIUN 00CTOSI-
TENBCTBAM COBEPILEHHOTO JESHHUSI HE €CTh MPHUTOBOp, HE €CTh aKT IPaBOCYAMS.
Sanpeinas 00KaqoBaTh MPHUTOBOP 0 MOTHBAM €r0 HECOOTBETCTBHUS PEallbHOCTH,
KaK MPEACTABIIACTCS, 3aKOHOJATENb AUCKPEAUTUPYET caMy HJICI0 TPaBOCYIUS,
JIOTTYCKasl, YTO JIUIIO MOKET OBITh OCYKJIEHO HEOOOCHOBAHHO.
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MHoOro BONpOCOB BBI3BIBAET U MPOLECCYANbHBIM CTaTyC JHLA, 3aKII0UHBIIETO
COIJIallIeHHe O COTPYIHUYECTBE M JAIOLIETO MMOKa3aHUs B OTHOLICHWU €ro coyya-
CTHHUKOB (AEHCTBUTENBHBIX JHOO IpeAroyaracMbix). B mureparype BBICKA3aHBI
Jla)ke MHEHUS, YTO TaKoe JIMLO SBJSIETCA 110 OCHOBHOMY JIETy, PaCCMaTpUBAEMOMY
B OTHOILIEHUM WHBIX JIMIL, CBUAETENEM, JJIS JOMyCTUMOCTH MOKa3aHUH KOTOPOTro
€ro ciieAyeT MpeaynpexaaTb 00 yrojJoBHOH OTBETCTBEHHOCTH 3a OTKa3 OT Jaud
TOKa3aHWH U 3a a4y 3aBeIOMO JIOKHBIX MOKa3aHui [9].

N.51. @oitHUIKKE OTMedal, 4To cyJaeOHas MmpakTHKa OoraTa MHOTOYHCIICHHBI-
MU TpUMEPaMH HEBEPHBIX MPU3HAHUH, OOBACHIEMBIX Pa3IMYHBIMU MPUYHHAMH,
yKa3bIBasi, YTO <JIOKHBIEC MPU3HAHMS AAIOTCA MOACYAUMBIM N0 BIMSHUEM NIPHHY-
XKJICHUS, AABICHUS... KOTOPOE MOXKET MPHUBECTU €ro K HEBEPHOMY NPHU3HAHMIO,
Onmarojapsi TATOCTHOMY IOJIOKEHUIO €r0 Ha IpeIBapUTEIbHOM CIeICTBUU»[I.
C. 268]. Eme 06onee 0CTOPOKHO MPHU3BIBAIIOCH OTHOCHUTHCS K OTOBOpPY, PEKOMEH-
Iysl oOpamaTh TIIaTenbHOe BHUMAHHUE Ha TO, «HE 3aHMHTEPECOBAH JIH CaM THOICY-
JUMBIH B TOM, YTOOBI €r0 OrOBOP OBLI MPHHAT, T.€. HE JIENaeTCs JU OH I CaMo-
OTIpaBJaHUS M CBAIMBAHUS BUHBI HA JIPYTOTO; U B 3THX CIIy4asx HEPEIKO, YeM Ta-
KO#l oroBop mojHee u yOenauTenpHEe, TeM OH Oojee BO30YKIaeT mogo3peHus»|9.
C. 254].

[Ipencrapnsercs, YTO MOXHO TPEATOKUTHh PEIICHHEe UMEIOIIMXCS B YTrOJIOB-
HOM CyJIOTIPOHU3BOJICTBE COBpeMeHHOH Poccuu mpobiiem.

ITockonbpKy NOBEAEHHE JIMIA, TPUBJIEKAEMOI0 K YTOJIOBHONH OTBETCTBEHHOCTH,
JUCIIO3UTHUBHO, 3allpelaTh €My COTPYAHUYATh ¢ KeM Obl TO HU OBLIO, B TOM YHCIIE
C OpraHamu IpeABapUTEILHOTO paccilelOBaHus, Henb3sl. BMecTe ¢ TeM oueBUAHO,
YTO MEXaHU3M TaKOTO COTPYAHHYECTBA, 3akperuieHHbd B riaBe 40.1 YIIK P®,
KpaiiHe HeyJadeH M COAEPXKUT PUCK HEOOOCHOBAHHOIO OCYXIEHHUS KaK caMoro
«COTPYAHUYAIONIETO», TAK U B OCOOCHHOCTH JIUII, B OTHOIIEHHH KOTOPHIX OH JaeT
MOKa3aHUsl.

B OonpIMHCTBE CBOEM HEJOCTAaTKH COTJIAIIEHUS O COTPYAHUYECTBE BHI3BAHBI
HopoxJIeHHeM TpeOoBanus 1. 4 a63. 1 ct. 154 YIIK P® o BeIgeNnCHNN B OTIEIBEHOE
MIPOU3BOACTBO YTOJIOBHBIX JI€JI B OTHOLIEHUH COTPYAHUYAIOIINX JIHII.

OOpamiaer Ha cebs BHMMaHHe, YTO IOAABIAIOLIAs YacTb ONPAIIWBAEMBIX
MPAKTHYECKUX PAOOTHHUKOB, CTAIKHBAIOIINXCA C MCIIOJE30BAHUEM COTJIAIICHUS O
COTPYJHHUUYECTBE, HE BUAUT CMBICIIA B BBIICICHUN Ji€a B OTHOILEHUHM JIMLA, C KO-
TOPBIM 3aKJIIOYEHO COTJIallleHre, B OTAENbHOE Npou3BoACTBO. Tak cuutarot 87, 7%
ONpOIIeHHBIX cynieH, 93,69% npokypopos u 84,18% 3amutHukoB. [Ipu 3TOM OKO-
710 95% OTPOIIEHHBIX Cpeln BCeX CYOBEKTOB CyIOIPOM3BOICTBA HE 3HAIOT M HE
CJBIIIATM O CIyyasX Yrpo3, HaCWJIuS U T.J. B OTHOIICHUH JIHIL, C KOTOPbIMH 3a-
KITIOYEHBI COTJIALIeHUs O COTPYIHUYECTBE, a TAKXKe HE BUIAT CMBICIA B XpaHECHUH
KaKHX-TH0O OKYMEHTOB II0 yTOJOBHOMY JIEy B OTHENGHOM KOHBEpTE, TaK Kak
BCE€ IpearoaraeMble COy4acTHUKHM MPECTYIUIEHUS U BCE JIMLA, KOTOPbIE COTPYI-
HUYAIOT CO CJIEICTBUEM, XOPOIIO U3BECTHBI M MX COyYAaCTHHKAaM, U X POACTBEH-
HukaM. Hambosnee uactas peakuust Ha 3aKIIOUCHHE CAEIKH, BCTpeJaromascs B 00-
nee yeM 80% ciydaeB, HE yrpo3bl U HE NEHCTBHA 10 HEMTpaau3aluu COTPYIHU-
Yarollero, a rnojaya aHaJOTHYHOTO XOJaTaiicTBa COy4yaCTHHKA ¢ POChOOM 3aKJIto-
YUTh cAenKy Take u ¢ HuM (!). [IpeacraBisiercs, 9To U MpeIBAPUTEIBHOE CIE/ICT-
BHE, M CyAeOHOE pa30OMpaTeNbCTBO MPU SIMHOM PAaCCICIOBAHUM U OJHOMOMEHT-
HOM PacCMOTPEHHUU JIelia MO3BOJISAIOT YCTAHOBUTD POJIb KaXKJOTO M3 COYYaCTHHKOB
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TOYHEE W IOJHEE, YeM NPH BBIICICHUH Jei. HampoTus, BBIIEICHUE YTOJIOBHOTO
Jiefla B OTHOIICHUU JUIA, 3aKIIOYUBILIETO COTJAIICHUE O COTPYAHUYECTBE, U pac-
CMOTPEHHE €0 Pa3JIebHO C YTOJIOBHBIM JIEJIOM 10 OOBUHEHUIO UHBIX JIUI] CIIOCO0-
CTBYIOT BOZHUKHOBEHHIO MHOXECTBA KOJITU3UN U CIIOKHOCTEH.

Hna obecrieueHns: BBIHECEHUS] 3aKOHHOTO, OOOCHOBAaHHOTO MPUTOBOpa OBLIO
OBl JIOTUYHO MCKJIIOYHMTHh U3 YTOJIOBHO-IIPOILIECCYAIbHOTO 3aKOHA TOJIOKEHHUS 1. 4
a03. 1 cr. 154 YIIK P® o BbIZICICHUH YTOJIOBHOTO Jiefia B OTHOIICHUM COTPYTHH-
YaIONINX CO CJEJCTBUEM JIAIl B OTACIBHOE MPOU3BOACTBO. JIWIia, >Kenaromme co-
TpyIHUYAaTh CO CJIEJICTBUEM M JaBaTh IOKa3aHWS B OTHOIIEHHWH COYYAaCTHHUKOB
MPECTYIUICHHS, TOJKHBI JIeNIaTh 3TO B paMKax 00IIero, 0OBIYHOTO TOpsIKa pa3pe-
IICHHS YTOJOBHOTO Jejia, 0e3 BhIIEICHUS 1)l B OTHOIIICHUH WX B OTAEIBHOE MpPO-
u3BOACTBO. s moompenus takux nui B YK u YIIK PO ogHoBpeMeHHO cieayer
COXpaHUTh TpedepeHnnn Mo Haka3aHWIo, JCHCTBYIOIIUE B HACTOAIICE BpEeMs B
OTHOIIICHUH COTPYTHHYAIONIMX CO CIeACTBHEM Jui. Kpome Toro, HeoOXOauMo
nckimounth n3 YIIK P® muckpeautupyromee HACHO MPaBOCYAMs MOJ0KEHHE O
HEJOMYCTUMOCTH 00KaJIOBaHUS MPUTOBOPA YTOJIOBHOTO CyJia M0 MOTHBAM €ro He-
COOTBETCTBHS (PaKTHICCKHM OOCTOSATEIHCTBAM YTOJIOBHOTO Jeiia.
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Piyuk Alexey V. Megion City Court (Nizhnevartovsk, Russian Federation)

PRETRIAL COOPERATION AGREEMENT: PROBLEMS AND SOLUTIONS

Keywords: criminal procedure; simplified criminal procedure; cooperation agreement; person
cooperating with the investigation; plea bargain in criminal proceedings.

Currently, the Russian Federation has two fundamentally different types of “guilty” verdicts of
the criminal court: sentences according to the standard procedure and judicial acts by the court
according to Chapters 40 and 40.1 of the Criminal Procedure Code of the Russian Federation (RF
CPC).

The study of the norms of Chapter 40.1 of the RF CPC gives the impression that the court, in
view of the legislator, is not intended to administer justice when hearing cases according to these
norms. Article 90 of the RF CPC states that circumstances established by a final and binding court
verdict according to Chapters 40 and 40.1 of the RF CPC do not have a prejudicial nature. The
provisions of Art. 317 on the inadmissibility of the appeal of the court verdict, delivered according to
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the special procedure, based on the non-compliance of court findings with the factual circumstances of
the case are also enshrined in the RF CPC; thus, the legislator consciously allows the imposition of an
act non-complying with the reality.

However, the sentence non-complying with the objective reality, contrary to the circumstances of
the offense, is not an act of justice.

Since the behavior of the prosecuted person is discretionary, it is impossible to forbid him to
cooperate with the preliminary investigation bodies. However, the mechanism for such cooperation as
enshrined in Chapter 40.1 of the RF CPC, is inefficient and bears the risk of unfounded judgment of
both the “cooperating” person and, in particular, persons he testifies about.

A disadvantage of a cooperation agreement is a result of the requirement of Part 4 Paragraph 1
Art. 154 of the RF CPC to separate criminal cases that involve cooperating persons into separate
proceedings. The preliminary investigation and trial in a single investigation and one-stage
consideration of the case, when the totality of the evidence in the case is examined in the same process,
allow establishing the role of each of the accomplices more precisely and fully than in the separation of
cases.

In order to deliver a legal, justified verdict it would be logical to exclude the provision of Part 4
Paragraph 1 Art. 154 of the RF CPC on separating criminal cases that involve cooperating persons into
separate proceedings. Persons wishing to cooperate with the investigation and testify against
accomplices must do so within the framework of the general, standard procedure of the criminal trial,
without separating cases against them into a separate proceeding. To encourage such persons, the RF
Criminal Code and the RF Criminal Procedure Code should preserve the preferences on punishment
currently in force in respect of persons cooperating with the investigation. In addition, it is necessary to
exclude the provision on the inadmissibility of the appeal of the court verdict based on the non-
compliance of court findings with the factual circumstances of the case from the RF CPC as it
discredits the idea of justice.
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HPABCTBEHHO-KYJbTYPOJOI'MYECKHUE JETEPMHUHAHTBI
PACITPOCTPAHEHMSA B POCCUU KPUMUWHAJIBHBIX
BHECYJIEBHBIX ®OPM 3AIIUTHI IIPAB U CBOBO/J JIMYHOCTHU
B C®EPE YT'OJIOBHO-ITPABOBBIX OTHOIIEHU

B cmamve npusooumcsi xapaxmepucmuka HpaGCmMEEeHHO-KYIbMYPOIOSUYECKUX Oemepmil-
HAHM pacnpocmpanenust 8 Poccuu KpUMUHATIbHBIX BHECYOEOHBIX (hOpM 3auunsl NPag u ceo-
600 1uyHOCMU 8 Chepe Y20T06HO-NPABOBLIX OMHOUIEHUN, OOMUHUPYIOUjee MeCmo cpedu KO-
mopuix 3anumaem camocyo. OCHOBHBIMU U3 OAHHBIX OeMEPMUHAHM AGIAIOMCSL NPABOGOU HUl-
2UNUIM, KDUMUHATU3AYUSL 06Wecmed, PACAPOCMPAHEHUE 6 HEM KDUMUHALbHOU CYOKYIbm)-
b, 2epousayus eepuiumeineli CamMoCcyOHbIX pacnpas.

KiroueBsle ciioBa: snecyoebnbie popmbl 3awumsl npas u c60600 AUHHOCMU, NPABOBOU HUU-
UBM, (PONBKIOP, OUCKPUMUHAYUS, KPUMUHAIbHAS CYOKYIbMYPd, 2epou3ayus IUNHOCM, Cd-
MOCYO.

[TpaBocynue B Poccuu cornacuo 4. 1 c1. 118 Koncturynuu Poccuiickoit ®e-
nepammu [1] u gu. 1, 2 ct. 8§ YromoBHO-TIponieccyanbHOro Kojekca Poccuiickoi
Denepauuu [2] ocyliecTBIseTCs TOJIBKO CYIOM, MPUTOBOP KOTOPOIO SIBISAETCA
€IMHCTBEHHBIM J0Ka3aTeIbCTBOM BHHOBHOCTHU JIMIIA B COBEPILIEHHOM IPECTyIie-
HuU. PerieHne o mpecTyMmHOCTH COBEPIICHHOTO ACSHUSA, €0 HaKa3yeMOCTh U TpH-
MEHEHHE MHBIX YTOJIOBHO-IIPABOBBIX MOCIEACTBUNA CYJ MPUHUMAET TOJBKO Ha OC-
HOBaHUU YTOJIOBHOTO Kojekca Poccuiickoii @eneparuu (4. 1 ct. 3) [3].

Yka3aHHbIEC MOJIOKEHNSI HOPMATHUBHBIX MPABOBBIX JOKYMEHTOB (efiepaibHOTO
3HAYCHUSI YCTaHABINBAIOT PAaBO IMPHHUMATH MEPHI PEarupoOBaHMs Ha OOIIECTBEH-
HO OIIacHBbIE AEAHUS, COBEpLICHHbIE B Mpeaenax rpanull Poccuiickoit ®enepanum,
TOJIBKO 3a TOCYIapCTBOM. TeM caMbIM HOPMATHBHO 00ECIIEYMBACTCS U OXPaHACTCS
MIPUCBOEHHOE I'OCYapCTBOM €Ill€ Ha HAyaJIbHBIX 3Talax CBOETO Pa3BUTHUA IPABO
Ha HAaCWJIME U peaju3alysl NOJHOMOYUH MO OCYIIECTBICHUIO IPAaBOOXPAaHHON Jes-
TEJIBHOCTH TMOCPENCTBOM (DYHKIIMOHHUPOBAHUSA CIELUATBHO CO3JaHHON CHUCTEMBbI
IIPaBOOXPAHUTENBHBIX OPTaHOB BO IJIaBe C CyAOM. MHBIMM clOBaMH, YCTaHOBJIEH
3aKOHOJATENbHBIA 3alpeT AN Ipa)KIaH Ha CaMOCTOSITEIbHOE pearupoBaHHE Ha
MpUYUHHUTENICH Bpesia, 3a UCKITIOUEHHEM 3aIlUThl CBOETO MPABOBOTO CTAaTyca B CIIy-
qae psa 0OCTOSITENbCTB, MCKIIIOUAIOIINX NMPECTYMHOCTh JesiHUS (HeoOXoanMoit
000pOHBI, KpaifHeH HEOOXOANMOCTH ¥ IPUYMHECHHUS Bpeaa MpHu 3aep KaHuH JIUIA,
COBEPIIMBILETO MPECTYILICHUE).

BwMmecte ¢ TeM B HCTOpUU pa3BUTHUSI POCCUHCKOTO 001ecTBa B c(hepe yroJoBHO-
MPaBOBBIX OTHONICHWI BCEra HPHUCYTCTBOBAIH BHECYAEOHBIC (DOPMBI 3aIIUTHI
MpaB U CBOOOJ JTUYHOCTH, UMEIOLIHE KaK HEKPUMHUHAIBHBIA (TTO3UTUBHBIN), TaK U
KpUMUHAJIBHBIA (HeraTUBHBIN) xapaktep. Ilocneanne u3 HUX MOMyYMIM HaAHOONb-
1iee pacnpoCTpaHEeHUE, OJHAKO MBI ITOr0 HE 3aMedyaeM B CHIIy MX UYpE3BBIYAHHO
BBICOKOH JTATEHTHOCTH, 0COOCHHO B TNTOCKOCTH OBITOBBIX OTHOILICHHUH.
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K xpuMHHaTEHBIM W3 HUX MBI OTHOCHM: pEardMpoBaHKe Ha IPOBOLHPYIOIIEE
MOBEJICHUE MOTEPHEBIIEr0 KPUMUHAIBHBIMU CIIOCOOAMM; 3710yHNOTpeOIcHUE Mpa-
BOM; p€aHUMalsd KPpUMUHAJIBHBIX OCHOB OOBIYHOTO npaBa (KpI/IMI/IHaHbHOFO caMo-
cyna).

Haubonpmmii vHTEpeC I HALIETO MCCICTOBAHUS BBHI3BIBACT KPUMHHAIBHBIN
CaMoCyJ, KaK sIBIICHHE, HE TOJIBKO 3aHUMAIOIIee JOMUHHUPYIOIIEe MOJI0KEHHE Cpe-
TN YKa3aHHBIX (pOpM, HO M B CIUTY CBOM MaJIOM3y4EeHHOCTH.

IMox camocyoM MBI IOHHMaeM CaMOCTOSTEIBHOE MPOTHBOIIPABHOE PEarupo-
BaHHUC TpaxJaaH BO BHCCYZ[CGHOM MOpAAKE Ha HApYIICHUE YCTaHOBJICHHBIX B 00-
IIECTBE IIPABOBBIX HPEANMCAHUM, HPABCTBEHHBIX 3aIPETOB, a TAKKE OObIUAcB U
TpaauIyii, coBepIaeMoe B hopme Bo3Me3nus [4].

B ocHoBHOM camocyn OblT SBICHHEM, XapaKTE€pHbIM JJs JOrocyaap-
CTBEHHOT'O OOIIECTBa, €Ile HEOKPEMIIeil ToCyAapCTBEHHOW BIIACTH, BPEMEHH He-
Pa3BUTOrO TpaBa, KOraa KOH(PIUKTH MEXIY JIOABMHU Pa3pellaluch NepBOOBITHEI-
MU, BapBapckuMu crocobamu. Tem He MeHee B coBpeMeHHON Poccuu MOXxHO Ha-
0JII01aTh BCIUIECK CAMOCY/IHBIX PacIlpas.

K coxanenuto, crienuanbHON O(QUIIMAIBHON CTAaTUCTUKHU 1O camocyny B Poc-
cun He Bepercs. OgHako pe3yJbTaThl KOHTEHT-aHalIM3a CBEICHHUN, (UTypH-
PYEMBIX B CpPEACTBaX MaccoBOM MH(OPMAINH, CBUACTENLCTBYIOT O TOM, YTO OKOJIO
75% COBpPEMEHHBIX POCCUICKMX TpakJaH TIOTOBbl COBEPILIMTH CAaMOCY[, T.€.
YMBIIIICHHO HAPYLIMTH 3aKOH DAy 3aIIMTH cebst mim cBoeii cempn'. 1o mroram
TOJIOCOBaHHUS 3pHUTENEH U Tele3puTeed TENEeBU3MOHHBIX MpOrpaMM «OTKphITas
crymusi» (5 xanan) u «K 6apeepy» (kanan HTB) B mepBoM citydae ObIITH MOJTYYCHBI
CIICAYIOMNE Pe3yNbTaThl: 76,7% pPECHOHIEHTOB CUHTAIOT, YTO JIAIA, COBEPIIHB-
HIMEe CaMOCy/J, — 9TO «HAPOAHBIE Tepon», 14% — mo3op A CTpaHbI, HO HE MOPU-
LAIOT UX, U TOIbKO 9,2% IMOJIIHOCTBIO OCY)KIAIOT UX NEHCTBUA, Ha3bIBasl MPECTYI-
HUKaMH; BO BTOPOM — 3a CaMOCyZ MporojocoBaino 81% pecrmoHIeHTOB, HPOTHUB
HEro Toabko 19%.

Cornacso mHeHu10 b.A. CriaceHHUKOBa, IPUYUH AJIs YYalleHUs CaMOCYIHBIX
pacmipaB HaJ MHUMBIMH WU pEaJbHBIMU TPHIHHATEISIMH Bpela COBPEMEHHAs
poccuiickast JeHCTBUTENBHOCTh Hakommiaa Oonee yeM pocratouHo. Cpenu HUX —
POCT COIMANIbHON arpecCUBHOCTH, CHIKEHHE 3((EKTUBHOCTH pabOThI MPaBoOXpa-
HUTEJIBHBIX OPTaHOB MO IPOTUBOJCHCTBHIO MPECTYITHOCTH Ha (hOHE ee HeOBIBAJIOTO
pocTa, HecIpaBeIIBOe, 0 MHEHUIO OOBIBAaTENs, aHTUKPUMHHAIBHOE 3aKOHOIA-
TEJBCTBO, IO3BOJIIOIIEE CyAaM Ha3HayaTh HaKa3zaHME, HE aJCKBaTHOE pasMepy
MPUYMHEHHOTO BpeAa WM yiiep0da, HECICITHOCTh «MAIIMHBI MPaBOCYIUsD», KOp-
PYMIHPOBAaHHOCTh BETBEH BIACTH IMPAKTUYECKH HA BCEX YPOBHSIX, CO3/AAIOIIast
Cephe3HBIC MPETSATCTBUS sl TPaXKIaH B OQHUIUATBLHON peaan3aliui CBOUX MPaB Ha
3aIIUTy OT MPECTYIMHBIX M UHBIX MOCITaTeNbCTB, U T.A. [5. C. 4].

Camocyn He TonpKo B Poccun, HO B IPyTHX CTpaHaX — 3TO BBIPAKCHUE OTYAs-
HUsl, OGeccuust 1 0OPEYEHHOCTH MOPAIbHO MapaTu30BaHHOTO obmecTBa. OH moy-
YaeT CBOE IIMPOKOE PACHPOCTPAHEHHE B TOM COIMyME, B KOTOpPOM Habromaercs
nedopMarys KyIbTYpPHOTO M TyXOBHOTO MHPOBOCIIPUSATHS KaK OOBIYHBIX TPaXIaH,
TaK ¥ BIaCTHUMYIIHX.

! Tuckyccus B poccuiickoM 0BIIecTBe: KaK OCTAHOBUTH CAMOCYJl H He BPOCHTH TeX, KTO JKAET CIpaBe-
nmuBoctd. URL: http://www.1tv.ru/news/social/216619 (nata oopamenus: 24.03.2013).
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Ecnu B conmansHOi cdepe rocnofcTByeT BOIUIONISe HEPAaBEHCTBO JIFOICH, He-
COOTBETCTBHE CJIOB JIeJIaM, B CEMbsIX MPOLBETAET MOPajbHasi HEUUCTOINIOTHOCTD U
ECTOKOCTh MO OTHOLICHUIO K JECTSAM, CPEICTBA MAacCOBOI MH(OPMALUH U KYJIbTY-
PBI MIPONATaHAMPYIOT HACWIAE W MOPHOTPa(UIO, BOCIUTHIBAIOT JIONCH Ha HIesIX
BCEI03BOJIEHHOCTH, 00pa3lax HU3KOMPOOHOTO UCKYCCTBA, — 3TO peanbHas yrposa
0e30macHOCTH 001IeCTBY [6], 00yCIOBIMBAIONIAs IIPOSBICHUE Y €TI0 MIPECTaBUTe-
e IepBOOBITHO-OOITMHHBIX YCTAHOBOK HA 3aIUTY CBOETO COIMAIBFHOTO H IIPaBO-
BOT'O CTaTyca M CTaTyca CBOHMX OJHM3KUX OT MPOTHBOIPABHOTO IIIH aMOPAIEHOTO
MOBEACHMS.

Kax orMegatoT HeKOTOpBIE yUeHBIC, HA IPOTSKEHUN MHOTHX CcTOjieTHi B Poc-
CHUU HE 3aKPEeNuIOCh LIEHHOCTHOTO OTHOIIEHUS HU K JIMYHOCTH, HU K mpaBy. s
0O0JBIIOrO YMCNa JIIoJe He 3aTpe0OBaHHAs WMH, a MPEJOCTaBICHHAs UM B CBOE
BpeMsi CBOOO/a MOPOAWIA 3HAYUTEIBHYIO CTEIEHb HEONPEAEICHHOCTH, HE3alH-
LIEHHOCTH U HeBpOTH3alMHU. I[103TOMY B KYJIBTYPHBIX TPaIULHIX PYCCKUX B3aHUMO-
OTHOILLIGHUI OTMeyaeTcs MpeodsiajaHie HPABCTBEHHOTO CO3HAHUS, MOPAJIbHBIX
TIpeCTaBICHNI Ha/l MOJIUTUYECKUMHU U TIPaBOBBIMHU [7].

B xynmbprype m ObITE pYCCKHX JIOACH OOBIICHHOE CaMOCO3HAHHUE, MPH3HAHUE
OUEBHUJIHOM MpaBAabl U O€3yCIIOBHOM MCTHHBI, ONpeAescHHas: CBOOOAA BO B3aHMO-
OTHOIICHUAX BCEria OBUIH BBIIIIE TOCIIOACKUX y33KOHeHHI>i, TJIaBE€HCTBOBAJIM Hal
«1abupUHTaMI» TIOJIOKCHUH TOCYIapCTBEHHBIX HOPMATHUBHBIX IIPABOBBIX IOKY-
MEHTOB U T.[.

ITonsTHs «TpaBAa» M «3aKOH» IS PYCCKHX JIIOJCH MMENU U, HABEPHO, eIlle
OyayT MMeTh pa3Hoe (MOXKHO Jaxe CKa3aTh MPOTUBOIIOJIOKHOE) 3HAYCHHE. DTO
BUIHO N0 HAIIMOHATBHOMY (PONBKIOpY, a TOUHEe, O IMOCIOBUIIAM H IIOTOBOPKAM,
Haubojee TOYHO U SIPKO OTPAXKAOUIUM (HUIOCO(HUIO KU3HU U MUPOBO33PEHUE PyC-
ckoro yenoBeka. Kak ormeuaer O.P. I'ynuna: «CrnoBecHast pedb — 3TO OTKPOBEHHE,
nmap Boxwuil, a MOTOMY TOCIOBHIEI M TIOTOBOPKH, OJNM3KHE K KOPHSAM OYIIH PYyC-
CKOIi, HanboJIee MOJIHO PacKPHIBAIOT MUPOBO33PEHHE Hapo1a» [8].

«Kto 3a mpaBay ropoif, TOT UCTHHHBIN repoi» MM «XOTb OBl BCE 3aKOHBI
TIPOTIAH, TOJNBKO OBl JIOAM TPABIOH JKIIM» SBISIETCS OTPAKCHHEM OTHOIICHHUS
PYCCKUX MoJeH K mpasje. 3aTo 1o MOBOAY 3aKOHA U JIUII, €r0 pealus3youX, pyc-
ckast (ONBKIOPHAs MBICIHF HHOTO MHEHHMA: «He mepxuch 3akoHa, Kak CIENoi 3a-
6opay, «IIpaBo ecTs, 1a 3aKOHA HET», «3aKOH YTO JABIIUIO, Ky/a OBEPHYJ, Tyla U
BBIILIIO», «YTO MHE 3aKOHBI, KOJIb CyJIbU 3HAaKOMBI», «Cya IPpsSMOM, a Cylbs KpH-
BOI», «3aKOHBI MHPOTBOPII, Ja 3aKOHHUKU KpPIOYKOTBOPLBDY, «MMeHeMm Oora
MOYKHO TBOPHTH 3]10, UMEHEM 3aKOHA — 0€33aKOHHE) H T.II.

JloCTaTOYHO IUPOKO OTPAaXKCHBI B PYCCKOM (OJBKIOPE OIOPOKpATH3M U pas-
JUYHOTO poJia aMUHUCTPATUBHBIE MPEMATCTBUS, C KOTOPBIMHU CTAJKUBAIOTCS MPO-
CTBIC JIIOJIU TIPU PELIEHUU CBOMX XH3HEHHO Ba)KHBIX BOIIPOCOB, a TAaK)Ke KOpPYyI-
LMOHHOCTb, CTSXKATEIbCTBO M «KPYroBas MOPYKa», CBOMCTBEHHBIE POCCHICKOMY
YMHOBHUYECTBY U TOCYJApCTBEHHOHN CIIy:KOe€, YTO TaKKe CBUAETENbCTBYET O BEU-
HOCTHU JTaHHBIX mpoOiemM st Poccnu. «Iloka mo HavanekHUKa noOeperibes, pas Jie-
CATh CHOTKHEIIbCA», « MEIIOK JAeHEr MePEeBECUT JBa MEILIKa UCTHHBIY, «3eMJIs JIo-
OUT HaBO3, JIOLIAalb OBEC, a CyIbs — MPUHOC», «CyauThca — He bory MoiuThes;
MIOKJIOHOM HE oTJenaeuses», «Ilom s aeT mokoifHuka 6oraToro, a cymassi — TSATyHA
TopoBatoro», «[lomen B cyn B kadrane, a BbImen Harumom». «B cyx nmoiaems —
mpaBabl He Haiizenb», «CyAbsM TO U MOJIE3HO, YTO B KapMaH mosesno», «B cyn
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HOTOH — B KapMaH pykoi», «['Ie 3akoH, TaM U 00uaa (IPeCcTyIUICHHE)», «3aKOHBI
CBSATBI, J]a CyJbU CYNOCTATh», «BOPOH BOPOHY I'1a3 HE BBIKIIOET» U T.J. U T.II.

ITpumepsl caMOCyIHBIX pacHpaB HAILIM CBOE OTPAaXXCHHE B PYCCKOM Xymoske-
CTBeHHOU Kiaccmdeckoil mureparype. Ilouemy? Ilotomy duro 6e3 HuX OBUTO OBI
HEBO3MOXHO OTPa3sHTh BECh KOJIIOPHUT JKU3HU PYCCKOro Hapoaa. BcnoMHMM XOTst
661 u1s1 3Toro pomad A.C. [Tymkuna «/lyopoBckuin».

YroMuHaHHE CaMOCYAHBIX PaclpaB B XyJOXXECTBCHHOW W MCTOPHYECKOH JIH-
TepaType CBHACTEIBCTBYET O TOM, YTO OHH SIBJSUIHCH YaCTHIO 3THOKYIBTYPHOTO
PasBUTHS PYCCKOI'O HAPOJA, YTO MPEAONPEICIIIIO UX NMPOYHBIEC TTO3UIUU B CHCTE-
M€ MEXJIMIYHOCTHBIX OTHOIICHUH PYCCKHX.

B xadecTBe mpuMepa MOYKHO IIPUBECTH U3BECTHYIO PYCCKYIO OaiKy:

IMpeanoxun GapuH My>KUYKaM BBIOUPATh — KaK UX CYAUTh: 10 COBECTHU HIIH IO
3aKOHY. My)KHYKH HEIONTO pa3ayMbIBaid B oTBeTWwiIM: «Cynu Hac, 6apuH 10 co-
BECTH, a He 1o 3akoHy! [loToMy 4TO 3aKOHOB MBI HE 3Hae€M U 3HATh HE XOTUM. MBI
HE XOTHM 3TUX 3aKOHOB BUJICTb...»

MO0>KHO € yBEpPEHHOCTBIO TOBOPHUTH, UTO JaHHAsI MO3MUIMS CPEIU PYCCKUX CY-
miecTByeT W ceronmHs. Tak, HampuMmep, B ¢miocopckoM ¢mreme H. Muxankosa
«12», oTpakarolero MEHTaJIUTET PyCCKOro HapoJa, OJUH U3 €ro INaBHBIX I'€POEB
BBICKa3bIBa€T UJCI0, YTO PYCCKOMY 4YEJIOBEKY CKYYHO XXHUThb IO 3aKOHY. «Mbl B
Poccum He MBEM 110 3aKOHY, Y HAC IpyTUe MPUHIMIEDY, — TOBOPUT OH.

K coxanenuro, ceffyac Majio 4TO H3MEHIJIOCH B CO3HAHUHU PYCCKOTO YEIOBEKA
[0 OTHOUICHUIO K 3aKOHY M BJIACTH, €r0 CO3ZAIOIICH, NMPUHUMAIOUICH M HCIONI-
Hstome. B wacTHOCTH, COBpeMEHHBIN HAapOIHBINA (OJBKIOP CBUACTEIBCTBYET O
HETaTHBHO-TIPEHEOPE)KUTEITHHOM OTHOLICHUH POCCHUCKUX TPa)KIaH K MPpaBoOXpa-
HUTEIbHBIM OpTraHaM, HEXKENIAaHUU CTAJIKUBATHLCS C UX MPEJICTABUTEISIMU B pa3iny-
HBIX JKU3HCHHBIX CHTYaIlUsX, CTPEMJICHHH pEIIaTh MPOOJIEMBI CaMOCTOSTEIBHO.
ToMy CBHIETENBECTBO HAa3hIBAHUE COTPYIHHUKOB IOJUINHN (paHee MIJTHIIUN) «MEH-
TaMI», «KMyCapaMm», «MyCOpPOM», T.€. «COLHUAIbHBIMU OTXOJaMM», 00palaTbes K
KOTOPBIM 32 TIOMOIIBIO HEXXENATEeIBHO.

l'oBopst 0 HPaBCTBEHHO-KYJNBTYPHOH AeTpafallidl pPyCCKOTo O0IecTBa Kak
¢haxTOpa, 00YCIOBIMBAIOIIEIO PAaCIPOCTPAHEHHOCTh HA TEPPUTOPUU HaIel cTpa-
HBI CaMOCY/IOB, HEOOXOUMO yKa3aTh, YTO OJHOW M3 ACTEPMHHAHT JAHHOIO IPO-
mecca CTajo IIUPOKOE PACIpPOCTpaHEHHE W IOCTATOYHO CHIBHOE YKOPEHCHHE B
CO3HaHHUH U 00pa3e KHU3HU POCCUICKHUX IpakJaH KPUMUHAIHHOTO 00pasa KU3HH, C
€ro oOBIYasIMH 1 TpaaulusAMU.

CoBpeMeHHOe pyccKoe 00MIeCTBO HACTONBKO OBICTPO BIUTAJIO B ceOs deMeH-
THI KPUMHHAIBHOH CYOKYJNBTYPHI, UYTO €€ HPOSBICHUS (KU3Hb IO TOHATHIM,
peleHre BOPOCoB 0e3 cyJa U CICACTBUA, OOpalleHle K KPUMUHAIBHBIM aBTOpPH-
TETaM 3a TIOMOIIBIO U T.J.) CTAIN THIUYHBIM 3JICMEHTOM MEKJIMYHOCTHBIX OTHO-
IIEHUH cpequ OOJBIIMHCTBA OOBIYHBIX TpakKIaH, HACEIMIOMUX Tepputopuio Poc-
CUM, 0COOCHHO MOJAPACTAIOIIEro MOKoJIeHHs. [ 1aBHast mpu4KHa, 3TOMY CHOCOOCT-
BOBaBlIasA, — UJIEOJOTUUYECKUN BaKyyM, Bo3HUKIIKN nocie pacnana CCCP, xoto-
PBIH OBICTPO BOCIIONHHJ KPHMHHAT B Mepuoi cBoero pasryma B 90-e rr. XX B.,
00yCJIOBIEHHOTO HENpo(ecCHOHANbHBIMU, HEAANbHOBUIHBIMA U B HEKOTOPOM
poJic aHTUCOIHATBHBIMU peOpPMaMH.

B Hacrosmiee BpeMsi TOSBWIIOCH IIEJIO€ HANpPaBICHHE B HPABCTBEHHO-
UAEOJIOTMUECKOM Pa3BUTHU POCCUHUCKOTO OOIIECTBA, KOTOPOE YXKE CIO0XKHO OCTa-
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HOBHUTb — POMaHTH3aLMs NPecTyHOro oopasa xu3Hu. [lecHu, BocneBaromue Kpu-
MUHAJI, 3By4aT MO Pa3IMYHBIM TEICBU3HOHHBIM KaHaiaM U 3(pupaM CHelHaaTu3u-
PYIOIIUXCS HA 3TOM PaJHOCTaHIINHI, 4TO caMo 1Mo cede HoHceHe! TropeMHBIN CIeHT
CTall OOBIYHBIM COCTABILIOIIAM B MEKIMYHOCTHOM OOUICHWH TpakIaH, OTHOCS-
LIMXCS KO BceM 0e3 NCKITIOUEHUS COLMAIbHBIM KilaccaM, OOIIHOCTSAM U IpyIIIaM.

Kak mo sromy noBony numetr A.B. I'bicka, «Bce, 4TO MPOUCXOIUT B KU3HH,
IIPOXOAMUT YEpe3 CO3HAHUE uesIoBeKa. BciieacTBHe BIMCAHHOCTU B CUCTEMY OHHM
MPUBBIKAIOT K ATOMY MOPOKY XKM3HHM U IEPECTalOT CYUTATh MPECTYIHOE MPEecTyl-
HbIM» [9. C. 55-56].

W3 Bcero 3TOro MOXHO cIeaTh BBIBO, YTO KPUMHHANBHBIN 00pa3 KU3HH CTal
9acThIO KYJIBTYpPBl POCCHHCKOTO Hapoza, KOTOPBIH BCEe OOJNBIIC BHI3BIBACT Y HETO
MOJIOKUTENBHBIX SMOLIUHN, YEM OTPULIATEITBHBIX.

[Touemy xe B Poccum kpuMuHANBHAS KyJIbTypa CTala OJHON U3 JOMUHUPYIO-
mux? Kak orMe4aroT KpUMHHOJIOTH, IPUYMHA SCHA — 3TO OTPOMHBIH MOTOK JIt0JIei,
MPOXOSAMINI Yepe3 MecTa JUIIeHUus: cBoOOAbI Tyda W oOpaTHO, mpumepHo 700
ThIC. yel. exeroano [10. C. 198].

B cuny sToro cpenu 3HauMTEIbHOM YacTu HacesneHus Poccun ykopeHuscs co-
BEPILEHHO OMNpPEACICHHBIN, «36KOBCKHI1», TUI TMOBEIEHMSA, KOTJa YEJOBEK BEIET
ce0st ¢ IPYTUMH JIFOJIBMHU, HCXOJIS1 U3 IPUBBIYHON HepapXuH, KOTOPYIO OH yCTaHaB-
JUBaeT BCIOAY. TakoW YeNIOBEK BE3NC BHIWT TOJBKO «ONATHBIX», «MY>KHKOB» U
«OIIYIIEHHBIX» U BENET ce0s ¢ OKPY)KAIOMIIMH JIFOAEMH COOTBETCTBEHHO, CTAPasCh
pelaTh CBOU BOTIPOCHI, HCIIONB3YsI KPUMHUHAIBHBIC WIIH MTOJIyKPUMUHAIBHBIE CPe/l-
CTBa U METOJBI.

BEICBOOOIMBIIUCE U3 MECT JIMIICHUST CBOOOIBI, TIOPEMHAs CyOKyIbTypa Ha-
CTOJIbKO YKOPEHWJIaCh B CO3HAHUM TpaXk[IaH Hamledl cTpaHbl, YTO CTaja Imepena-
BaThC OT NOKOJIEHUA K ITOKOJIEHUIO M pAaCIPOCTPAHATHCS AAXKE CPEAM Ipaxk/iaH, He
HMMEIOIINX ONBITAa OTOBIBAaHMS HAKa3aHUS B BUJIE JIMILIEHUS CBOOOIBI.

OTaenbHBIE YUEHBIE YK€ OTMEUal0T HAJIMYHE B POCCHICKOM 0O0IIecTBe (eHo-
MEHa «COIMAaJIbHOTO HACIEAUs» KPUMHUHAIBHOTO 00pa3a KM3HHU U MPHUBBIKAHUS K
Hemy [11; 12. C. 12].

Jlume B mocneaHee BpeMs BechbMa POOKO CTalu pa3padaThIBaThCsl HPABCTBEH-
HbI€ AaHTUKPUMHUHOTEHHBIE HOPMBI COOOIIECTBAMH JKYypPHAIIMCTOB, KWHEMaTOrpadu-
CTOB U TEJNEBU3UOHIIMKOB. HOo KpuMMHaNIbHAA «3apa3a» yXKe YKOpPEHWIach B CO3-
HAaHUM U JaXE B MOJACO3HAHUM HBIHEIIHUX MOKOJEHHH, KOTOPYIO OJHUMH yBellle-
BaHUSMHU HE OCTAaHOBUTH. M MpUBBIKaHNE, H HHTEPEC K KPUMUHAITY, OCOOCHHO Cpe-
I TIOJPOCTKOB U MOJIOZIEXKH, — OUYEHB OIaCHBIE U TOJTOCPOYHbIE KPUMUHOTI'€HHBIE
ternentuu [13. C. 154].

PaccmaTpuBas Bompoc 0 HPaBCTBEHHO-KYJIbTYPOJIOTHYECKHX AETEPMHUHAHTAX
camocyzna B Poccun, He0OXOIMMO OTMETHTB, YTO €T0 PacIpOCTPAHEHHE CPea Ha-
CelleHHs Hamed CTpaHbl O00YCIOBIEHO HH3KOW KyJIbTypOH B3aMMOOTHOIICHHI
rpaxaaH B ONpEAETCHHbIX JKU3HEHHBIX CUTyalUsX (Hampumep, MEXIy Y4acTHH-
KaMHu JIoposkHoro nBrxkeHus). «Hapoa-to y Hac aqukuit! OnHo crioBo — Poccust», —
HEOJTHOKPATHO MOBTOPSUI OJMH U3 IVIABHBIX FEPOEB OTEUECTBEHHOIO cepHuaia «3ail
O0’KHUJaHUA», HE TaK JaBHO TPAHCIUPYEMOTO Ha OAHOM U3 (peaepanbHbIX KaHAJIOB.

Kak mokasbiBaeT mpoBeICHHBIH HAMU aHATU3 OOCTOSATENILCTB COBEPIICHHS Ca-
MOCYZAHBIX pacIipaB Ha TeppuTopuu Poccuu, oTpakeHHBIH B NpeablIyLUX UCCle-
noanusax [14. C. 314-319], ogHOi W3 NETEepMUHAHT, €My CIIOCOOCTBYIOIIMX,
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HUMEIOIINX HPaBCTBEHHO-KYJIbTYPOJIOTHYECKYIO OCHOBY, SIBJSIETCA YyBCTBO HEHa-
BHUCTH MJIM BPaXKJbl, TUTAEMOE UACOJIOTHYECKHUMHU COOOPaKEHUSIMH.

CoBpeMeHHOE POCCHIICKOE OOIIECTBO XapaKTEpU3yeTcs Pa3BUTHEM U PACIpO-
CTPAaHEHHOCTBIO B HEM HJCH HAaIHMOHAITN3Ma, dKCTpEeMH3Ma, KCceHo(oOuH, moBu-
HHU3Ma, Pa3IMYyHOro poja AUCKPUMHUHAIMOHHBIX MpakTUK. [IpuMep ToMy — Tpanu-
LIMOHHAS JIJISl POCCUHCKOTO OOIIecTBa MPAaKTHKA CO3[aHUs Pa3IUYHBIX «00pa3oB
BParoBy, MoJ{ KOTOPBIE OOBIYHO MOMAJAI0T MPEICTABUTENN HAIMOHANBHBIX, PEIIH-
THO3HBIX, CEKCYaJbHBIX M WHBIX MCHBIIMHCTB, 00YCIIaBIMBAIOIIAs M OITYCKAIOIIas
MIPECTYIHBIC MOCITATENIbCTBA Ha BBIXOAICB U3 COIHAIBHBIX TPYII M OOIIHOCTEH,
MPEACTABIIIONMINX OONBIIHHCTBO.

K coxanenuto, caMOYMHHOE HAacWUjIMe Hall MPUUMHUTEISIMH Bpela Uieanu3u-
POBaJIOCh M UAEOJIOTU3UPOBAJIOCH B POCCHIICKOM OOILECTBE 10 YPOBHS I'epoicTBa.
YenoBek, TOTOBBIA BOMPEKU CBOCH JKHU3HHU, 3JOPOBBIO, MOJOKCHHUIO B OOINECTBE
BBICTYIIUTh MPOTHB KOPPYMIIMPOBAHHOTO YMHOBHHUKA, NMPECTYNHHUKA WM HHOTO
nymeryoa, crmocoOHbI HalTH B cebe CMeNoCTh M CUJIbl, YTOOBl Haka3aThb HUX 3a
Bpe/ WU ymiepO, KOTOpble OHU MPUYMHHIIN OOILIECTBY, BCETJa BhI3bIBAT yBaXKH-
TEJNFHOE OTHOIICHHE Yy PYyCCKOTO Hapona, HECMOTPS HA TO, YTO BIACTh W O(HIH-
aJlbHOE TPABOCYAHME HEraTUBHO OTHOCWJIMCh U OTHOCSTCS K MOJOOHOr0 poja mo-
ctynkaM. BenegcTBue 4ero Mbpl 0OTMeYaeM CBO€OOpa3HbIN CONMAaIbHO-KYIbTYPHBIH
(eHOMEH, CBOHCTBEHHBIH POCCHICKOMY OOIIECTBY, — TEPOM3ANNIO CAMOCYAa, MO
KOTOPHIM ITOHUMAEM COIHAJIBHO YCTONIUBEIN He(hOpMaIbHEIH MPOIece HaaeICHHUS
JIeSTHUH, HOCSIIUX CaMOCTOSATENLHBIA BHECYNCOHBIN XapaKkTep pearupoBaHUs Ha
MIPECTYIHbIC, AaHTUCOIHATIBHBIC U aMOpabHBIC CITIOCOOB! HAPYIICHUS TIPaB U CBO-
001 TpakaaH, MPU3HAKAMH TePONIECKUX MOCTYIIKOB, OJOOPSCMBIX B OOIIECTBE U
PEKOMEHIyEeMBIX JJIs TOAPasKaHusl.

Pe3ynbraToM BIIMSHUS JAHHOTO Ipoliecca Ha MHMPOBO33PEHHE POCCHHCKUX
TpakIaH SBISICTCS HAlEIICHHE MCTHTENEH HeQOpPMAIbHBIM CTaTyCOM «HApOIHBIX
repoeB». IlpuueM crnocoObl U METOIBl peaau3alid JAaHHBIMH «T€POSMHU» CBOUX
3aMBICIIOB B HAINPaBJICHUH OCBOOOMKICHHUS 00IIIeCTBa OT AHTHUCOIUATBHBIX dJIeMEH-
TOB (JaXke €CITH ATH CIIOCOOBI WIIH METOIBI OYIyT UMETh KPUMHHAIBHBIN XapakTep)
MPUHLIUIHAIEHOTO 3HaYCHUS HE UMEIOT.

Kax cnencrsue, B coBpemeHHoM Poccum mpecTymnHble NEsSHUS, UMEIOIINE Xa-
pakTep caMOCyAHOH pacIpaBbl HaJ NPUYMHUTENIEM BPE/a, BHI3bIBAIOT OIIPABJAHHUE
CO CTOPOHBI OOJNBIIMHCTBAa OOBIYHBIX TpakaaH. Tak, HampuMmep, ITHPOKO HU3BECT-
Hble nocTynku B. Kanoesa n A. Ky3HerioBa He ObIIIM OCY>KAECHBI POCCHICKUM 00-
IECTBOM, &, Ha000pOT, TIOJIePKaHbI U BOCXBAJICHBI UM [15].

Takum 00pazoM, MOXKHO cJeNnaTh BBIBOJ — BONPEKH TOMY, YTO paspelleHHue
Pa3IMYHBIX COLUANBHBIX KOH(PIUKTOB, OCOOEHHO KPUMHHAJILHOTO XapakTepa, BO3-
JIO’)KEHO Ha NPaBOOXPAHUTENIbHBIE OpraHsl BO IVlaBe ¢ cyAoM, B Poccuu mponoi-
KAIOT CYIIECTBOBATh U HAXOJAAT CTHUMYJIbI JIIsl CBOET'O Pa3BUTUA pa3IUYHbIC BHECY-
neOHble (HOpMBI 3alIUTHI IIPaB U CBOOOJ TUYHOCTH KaK HEKPUMHHAJIBHOTO (T103H-
THUBHOTO), TaK U KPUMHUHAIBLHOTO (HETAaTUBHOTO) XapakTepa, MOCIeHIE U3 KOTO-
PBIX UMEIOT OOoJIbllIee PacpoCTpaHEHHE C JOMUHUPOBAHUEM CPEI HUX camocyna
HaJ MpUYUHHUTENEM Bpena. B kauecTBe JaHHBIX CTHMYJIOB (JETEPMHHAHT) BBICTY-
MAIOT OMpENEICHHbIC TEHACHIIMU HPaBCTBEHHO-KYJIBTYPOJIOTHUSCKON JeTpaialiiu
pocCHiicKOro 00IIecTBa, CPEAN KOTOPBIX BEAYIIEC MECTO 3aHUMAIOT IIPABOBOW HU-
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TUIIN3M, KpUMHHAJIU3alusA O6H.I€CTB3., PacnipoCTpaHCHUE B HEM KpPIMI/IHaHI)HOfI
Cy6KyJ’II>TprI, repousanus BepHIHTeJ'[CfI CaMOCYIHBIX pacirpasn.
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ETHICAL AND CULTURAL DETERMINANTS FOR THE EXTENSIVE USE OF CRIMI-
NAL EXTRAJUDICIAL FORMS OF PROTECTION OF PERSONAL RIGHTS AND FREE-
DOMS WITHIN THE FRAMEWORK OF CRIMINAL LEGAL RELATIONS IN RUSSIA

Key words: extrajudicial forms of protection of personal rights and freedoms, legal nihilism, folklore,
discrimination, criminal subculture, glorification of personality, lynch law.

Since the time when the state assumed the rights to violence and delegated powers to protect
rights and freedoms of its citizens against illegal acts, law enforcement activity in our country has been
carried out by means of functioning of the established system of law enforcement agencies headed by
the court.

Despite this, extrajudicial forms of protecting the individual rights and freedoms still exist in the
sphere of criminal legal relations in Russian society and are realized in practice; these forms can be of
both a non-criminal (positive) and a criminal (negative) character. The latter are widely spread but we
do not notice it because of their extremely high latency, particularly, in the sphere of domestic rela-
tions.

In our opinion, criminal extrajudicial forms include the following: criminal response to a provoca-
tive behavior of an injured party; abuse of right; resuscitation of criminal foundations of common law
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(criminal lynch law). The given article deals with criminal lynch law since it dominates in the group
and has been studied insufficiently. Lynch law can be understood as an independent illegal extrajudi-
cial response of citizens to the violation of legal prescriptions, moral prohibitions, customs and tradi-
tions in the form of revenge.

It has been noted that lynch law characterized a pre-state society, weak state power and times of
undeveloped law when conflicts between people were resolved in primitive and barbaric ways. How-
ever, nowadays we can see a flurry of lynch law in modern Russia. The article gives some characteris-
tics of ethical and cultural determinants for the extensive use of criminal extrajudicial forms of protec-
tion of personal rights and freedoms in Russia in general and lynch law, in particular. The given de-
terminants are connected with some tendencies of ethical and cultural degradation of Russian commu-
nity and are mutually conditioned with it. Legal nihilism, criminalization of society, extension of
criminal subculture, glorification of those involved in the administration of lynch justice are described
and characterized in the article.
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K BOITPOCY O MUT'PAIITMOHHOM ITPABOBOM CTATYCE
HUHOCTPAHIIEB B POCCUICKOM ®EJIEPAIIIA

B cmamve copmynupoeano nowsmue u npoaHanuzupOSAaAHbl dNEMEHMbl MUSPAYUOHHO20
npagoeoeo cmamyca UHOCMpanHvlx epasicoan ¢ Poccuiickoi @edepayuu: eparicoancmeo,
npasocyobLeKmHoCmy, CO80KYNHOCHb Npas, c60000 U 00A3aHHOCMEN MUSPAHINOE 8 COYema-
HUU C 2aPAHMUAMU Peanu3ayuu U 3auumvl OGHHbIX NPas u c600600, COBOKYNHOCHb Mep 20-
CYOapCMBeHH020 NPUHYHCOEHUS, 8 MOM HUCTe OMEEMCMEEeHHOCHIU, NPUMEHAEMBIX C Yeablo
obecneyeHus MuzpaytonHoll be3onacrHocmi.

KiroueBble croBa: muepanmol, cmpykmypa (371eMeHnbl) npagogo2o Cmamycd, MuepayuoH-
Hble NPABOOMHOWIEHUS, HeNe2anbHas (He3aKOHHAs) Muepayus, MuepayuoHHas b6ezonac-
HOCHIb.

T'oBopst 0 MpaBOBOM cTaTyce MI/IFpaHTOBl, HEJb3s1 00OMTHUCEH 0€3 MCCaeHOBaHMUS
CTPYKTYPBI COACPIKaHUS CTaTyca JHYHOCTH. 371eCh CIIEAyeT OTMETHTh, YTO B FOpH-
JUUECKOM JINTepaType O HACTOSIIETO BPEMEHH OTCYTCTBYET €IHHCTBO B3IJISIOB
Ha 3Ty npobiemy. Tak, pa3InYHbIC YYCHBIC-IOPUCTHI BKIFOYAIOT B CTATyC JIMYHO-
CTH HapsAy ¢ MpaBaMH, CBOOOJAMH W OOS3aHHOCTSMH P JAPYTHX 3JIEMCHTOB:
IPaXIaHCTBO, TPUHIIMIIBI, TPABOCYOBEKTHOCTH (ITPABOCIOCOOHOCTL M JIEECIOCO0-
HOCTB), TapaHTUH, 3aKOHHBIE HTepechl U T.A. [1; 2. C. 36; 3; 4]. Ilpu sToMm, mpen-
Jlaras pa3JIMYHbIC TIOJXO0bI K KOJIMYECTBEHHOMY COCTaBY 2JIEMEHTOB, BBICKA3bIBa-
FOT TOYKH 3PEHUS, HEPEIKO BO MHOT'OM MPOTHBOMOIOXKHBIC IPYT APYTY.

He BcTymas B IMCKYCCHIO OTHOCHTENBHO IPE/JIaraeMbIX 3JIEMEHTOB CTaTyca,
HEOOXOAMMO OTMETHUTHh OJHY OOIIYH0 3aKOHOMEPHOCTh, KOTOpas HaOJItoIacTcs
MPaKTHYECKH Y BCEX aBTOPOB, HE3aBUCHMO OT HCIOIB3YEMbIX UMH T0X010B. OHa
3aKJIF0YAeTCs B TOM, YTO OCHOBY, OMPEACISIONIMHA HMCXOMHBIA DIIEMEHT JII000ro
cTaTyca, ero TJIAaBHOE COJIEPIKaHHME COCTaBISIOT COOTBETCTBYIOIIUE MpaBa, CBOOO-
IIbl ¥ 00SI3aHHOCTH, OTPEACIISAIONING «HAHOO0JIee CYIECTBCHHbBIC, KOPEHHbBIC, TIPUH-
[UITHATLHBIC OTHOIICHUS W CBA3KM MEXIY OOIIECTBOM M YJICHAMH, TOCYIapCTBOM
u ... rpaxganamm» [5. C. 41-42].

BMmecTe ¢ TeM Takue NpaBOBbIC KaTErOPHH, KaK I'Pa)XIAaHCTBO, MPAaBOCIOCOO-
HOCTb, JI€ECIOCOOHOCTh, FapaHTHH MIPaB U CBOOOJI, a TAK)KE COBOKYIHOCTH Mep To-
CYIapCTBEHHOTO MPHHYKICHHS, HMMEIOT TAKXKe MOPOM peIaroliee BIUSHUE Ha pea-
JIU3AIUIO TIPaB ¥ 00SI3aHHOCTEH.

B cBsi3u ¢ 3THM HEOOXOIUMO MPOAHATU3UPOBATEH MPUHAIICKHOCTD YeJIOBEKa K
Ipa)<IaHCTBY ApPYyroro rocyaapcrsa. OQHON U3 INIaBHBIX YepT IPa)KIaHCTBA sBILA-
€TCsl IPaBOBOM XapaKTep CBS3M JIMIA C TOCYJapCTBOM, H 3TO 03HAYAET, YTO TPaxk-

' B macTosmeit cTaThe MpejuIaTaeTcs Mo MUTPAHTOM TIOHHMATh HHOCTPAHHOTO TPAKTAHHHA JIHO0 JINITO
0e3 rpakIaHCTBa, OCYIIECTBILIIOIIETO MEPEMELICHHE Yepe3 ToCyAapcTBeHHyI0 rpanuiy Poccuiickoit dene-
pauuu M B npenenax teppuropun Poccuiickoit @enepanyu, npedbiBaHue (IPOKMBAaHUE) HA JAHHOH Tep-
PHUTOPHH, 00YCIIOBJICHHOE Pa3IMYHBIMU OTPEOHOCTSIMHL.
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JTAHCTBO — He (haKTHUECKOE COCTOsTHME, a nmpaBoBoe [6. C. 44; 7; 8. C. 7-8]. [IpaBo-
Bas CBs3b FPaXKIaHWHA C TOCYJApCTBOM IOCTOSIHHA, OHA HE U3MEHAETCS C TeUEHH-
em Bpemenu [9. C. 30], He ycunuBasch U He ociadeBasi, KpOMe TOTO, €€ 3HaUCHHE
HE MEHSETCs, T OBl TpaXKIaHUH HA HaXOAWICS. 1 3T0 MPpUHIMITHAIBHEIA MOMEHT.

[IpaBoBas CBsI3p HHOCTpAHIIA C TOCYAapPCTBOM, IPAXKIaHMHOM KOTOPOTO OH He
SIBIIIETCSI, COBCEM Jpyroro pojaa. OOBIYHO OHA OrpaHUYEHA CPOKOM MpeOBIBAaHUS
WHOCTPAHHOTO TPakJaHWHA B CTPAHE, JIIUTEIFHOCTHIO IIPABOOTHOIICHHUH, CyOheK-
TOM KOTOPBIX OH SIBJISIETCSI, a TAKKe TEPPUTOPUCH TaHHOTO rocynapcrsa. [lmoc ko
BCEMY yKa3zaHHas [paBoBasi CBS3b HE ABIISETCS MOCTOSHHOM M yCTOWYUBOI, Tak Kak
OHa B JIIOOOW MOMEHT MOXKET MPEKPATHTHCS IO BOJICH3BSABICHUIO OTHOW M3 CTO-
POH.

CrnenoBaTenbHO, IPaXKAaHCTBO MHOCTPAHHOIO TOCYAApCTBa SBISETCA HE TOJb-
KO TPEAIIOCBIIKON U yCJIOBHEM OQHIMANFHOTO MPU3HAHMS JIMIA WHOCTPAHIEM B
Poccun, HO 1 IMeeT 3HAUUTEIHHOE BIUSHIE Ha COACPKAHNE €0 MUTPAHOHHOTO
MPaBOBOTO cTaTyca.

Uro kacaercsi mMpaBOCyOBEKTHOCTH, TO OHA COCTAaBIISIET Ba)KHOE CBOICTBO
CyOBEKTOB MUTPAIMOHHBIX IPABOOTHOIICHUH M BKIIOYAET B ceOsl ABa OCHOBHBIX
CTPYKTYPHBIX 3JIEMEHTa: BO-TIEPBbIX, CIOCOOHOCTh 00JIalaHusl IpaBaMH U 00s3aH-
HOCTAMH (ITPaBOCTIOCOOHOCTH); BO-BTOPBIX, CIMOCOOHOCTH K CaMOCTOSITEILHOMY
OCYIIECTBJICHUIO TIPaB U 00s3aHHOCTEH (1eecriocoOHOCTS).

MurparroHHas IpaBOCIIOCOOHOCTh HHOCTPAHIIA — TO MPU3HAHHAS 3aKOHOM CIIO-
COOHOCTh MHOCTPAHHOTO TpaKIaHWHA UMETh TpaBa U 00S3aHHOCTH B MUTPAIIMOHHOM
cdepe, T.e. B 00JIaCTH OOIIECTBCHHBIX OTHOIICHUH, BOSHUKAIOIINX TPH TTAHUPOBA-
HUH U TEPPUTOPUATHLHOM MEPECEUCHU HHOCTPAHHBIMU IPakIaHaAMH U JTUIIaMH 0e3
rpaxIaHCTBa Kak BHEIIHUX rpaHul] Poccuiickoii denepanun, Tak 1 BHYTPEHHUX
rpaHdll cyOBekToB Poccuu, B TOM dUHCIIE aIMHHHUCTPATHBHO-TEPPHUTOPHATIBHBIX
00pa3oBaHui, ¢ MENBI0 CMEHBI MECTa JKUTEIhCTBA M BPEMEHHOTO MPEOBIBAHMUS
(mpo>xuBaHUs) Ha TEPPUTOPHUH, a TAKXKE B MHBIX LENAX, 00yCIOBIECHHBIX peaan3a-
LMel TUYHBIX HHTEPECOB.

MurparnmonHas (1 o0mmas B I[eJIOM) MPaBOCIIOCOOHOCTh HHOCTPAHIIEB U COOCT-
BEHHBIX TPaKIaH UMEET HE TOJBKO OOIIMe YepThl, HO U OTIMYUTEIbHBIE 0COOEH-
HOCTH, KOTOpBIE OOYCIIOBJIICHBI Pa3HBIM XapaKTEpOM HX MPaBOBOU CBS3U C rocy-
APCTBOM. DTH Pas3iIHUHsI IPOSBILIOTCS, HAIIPUMEpP, B TOM, YTO OOIIIasi MpaBoCIIo-
COOHOCTH BO3HHKAET ISl TPaKAaH COOTBETCTBYIOUIETO TOCYJApCTBA C POKICHHUS
(mpaBo Ha MM, MEAUIIMHCKYIO TIOMOIIb U Jp.) WM MIPUOOPETCHUS TPaXXIaHCTBA, a
Y WHOCTPAHIIEB — C MOMEHTa BOSHUKHOBEHIHSI IIPAaBOBOM CBSI3M MEKIYy HUMH H TO-
cynaperBoM'. Takke CieyeT OTMETHTb, YTO MHIPAIHOHHAS TPABOCTIOCOGHOCT
rpaxIaHuHa IPOU3BOAHA OT OoJsiee o0IIel MPaBOBOM CBA3M JIMIA C TOCYJapCTBOM
B opme rpaxmancTBa. CiieZioBaTeIbHO, CIIEIU(UKA 3TOH MPAaBOBOW CBSA3M OIpe-
NIENSIeT OCOOCHHOCTH MPAaBOCIOCOOHOCTH TpakJaHWHA. Y CTOHYHUBOCTD U MOCTOSH-
CTBO TaKO#l CBS3M, €€ HEpa3pbIBHOCTh C CYBEPEHUTETOM rocyaapcTBa 00ycIoBIIH-
BalOT TOT (PaKT, YTO TPAKIAHUH MOXET y4aCTBOBATh MPAKTUYECKH BO BCEX OTHO-
IIEHUSX CO CBOMM T'OCYIAapCTBOM, T.e. 00OJNamaTh BCEH MOTHOTOH IpaB, CBOOOT U
obsa3anHoCcTeld. OCHOBY MPaBOCIIOCOOHOCTH MHOCTPAHHOTO T'PaKJaHHHA, KaK yxkKe

! cKMoYeHHeM MOXKHO CYMTATH Ty MAJOYHCIEHHYIO YacTh HHOCTPAHIEB, KOTOPBIE POJMIMCH Ha Tep-
PHUTOPHU HALIETO FOCYAapCTBA.
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0TMEYaoCh, COCTAaBISIET MHAs (popMa MpaBoBOi cBs3u. OHA HEyCTOWYHMBA, HEIO-
CTOSIHHA, UMeET OOJIBLIYIO0 BEPOSITHOCTh Pa3phiBa M MOTOMY HE HOCUT BCEOOLIETo
XapakTepa, Kak TpakJaHCTBO.

XapakTep U colepKaHUEe MUTPANMOHHON IPABOBOW CBSI3M MHOCTPAHHBIX T'pa-
JaH C TOCYJapCTBOM IMpeObIBaHUSI 00YCIOBIMBAIOT CBOECOOpa3He UX JIEeCoco0-
HOCTH — CIIOCOOHOCTH CBOMMH JICHCTBUAMHU OCYIIECTBIIATH MPaBa, BHIMOIHATH 005-
3aHHOCTH, IPEIyCMOTPEHHBIC MUTPAIMOHHO-TIPABOBEIMH HOpPMaMH, M HECTH OT-
BETCTBEHHOCTh B COOTBETCTBHHU C OTHMH HOpMaMmH. MHUTpaIMOHHAs AEecIoco0-
HOCTh BO3HHUKAET MO3HEE MPAaBOCIIOCOOHOCTH, BO3PACT €€ HACTYIUICHHS 3aKOHOM
HE ycTaHoBIeH. [103TOMy MOMEHT BCTYIUICHHS HHOCTPAHIIA B KOHKPETHBIC MIPaBO-
OTHOIICHUSI C TOCYJapCTBOM, T'pa)KTAHWHOM KOTOPOTO OH HE SIBISICTCS, WMEET
0oJbllIOe TPaKTUYEeCKoe 3HaueHHe. bylyun TeCHO CBA3aHHOW C MPaBOCHOCOOHO-
CTBIO, MUTPAIMOHHASL M aJIMHHUACTPATHUBHASI JI€CCIIOCOOHOCTh TAaKKe HOCHT OTpa-
HUYCHHBIH XapaKTep W HE OXBaThIBaeT psn ctep (Tak, cr. 32 Koncrurymuu PO
HCKJIIOYAeT yyacTHe WHOCTPAHHBIX TPaKIaH B YIPABICHHUM JIelaMU TOCYIapCcTBa,
MPEIOCTaBIIsIsl TAKYIO0 BO3MOKHOCTB TOJBKO rpaxkaaHaM Poccuiickoit deneparum).

CrnemyeT OTMETHTh, YTO MUTPAIMOHHAS IMPAaBOCYOBEKTHOCTH WHOCTPAHHBIX
rpaxaaH OMOCpPEeAyeT TaKue UX B3aMMOOTHOILIEHHS C TOCYJapCTBOM, KOTOpBIE 3a-
KITIOYArOTCA B MPEJAOCTABICHMH UM BO3MOKHOCTHM UMETh OCHOBHBIC IIpaBa M CBO-
00/IBI YEeIIOBEKA, a TAK)KE HEPAa3PBHIBHO CBS3aHHBIC ¢ HUMH OCHOBHBIC 00sS3aHHOCTH,
U peann3oBbBaTh UX. ClleIOBAaTENbHO, COACP)KAaHWE MHTPAIIHOHHOW MpPaBOCyOH-
€KTHOCTH WHOCTPAHIIEB MMEET CBOM OCOOCHHOCTH U OTJIUYUTENIbHBIC YEpTHI OT
MUTPAIMOHHON TPaBOCYObEKTHOCTH Tpakaan Poccutickoit denepanun.

OCHOBY MUTPAIIMOHHOTO MPAaBOBOTO CTAaTyca MHOCTPAHHBIX TPAXKIAH, KaK yiKe
0TMEYaJIOCh, COCTABIIIET COBOKYIHOCTD MPaB, CBOOO 1 00SA3aHHOCTEH.

BoNmBIIMHCTBO COOTBETCTBYIOMINX MPaB U O0S3aHHOCTEH MHOCTPAaHHBIX IPak-
naH 3akpervieHo He B Koncrurynnn PO, a B denepanbHBIX 3aKOHAX U TOA3aKOH-
HBIX aKTax OpraHoB HcnoiHuTenbHOoU BracTu. B Koncrutyuun Poccun comeprxart-
Csl MIPUHIIUMTUAIBHBIC HUCXOHBIE TOJIOKEHHS, OTHOCSIINECS K CTaTyCcy MHOCTpaH-
[EeB. A KIIIOYEBEIM 3BCHOM B PETYIIMPOBAHUH IIPABOBOTO MOJIOKEHHUS ITUX JIVII SB-
nsetcs DenepanbHblii 3akoH OoT 25 uronsa 2002 r. [10], pernaMeHTHPYOMUN UX
mpaBa, CBOOOABI U 00SA3aHHOCTH, B TOM YHCJIE U T€, KOTOPHIC TI0 CBOEMY COJIepIKa-
HUIO SBIISIFOTCS OCHOBHBIMH.

Kpowme Toro, mpuHaIIe:KHOCTh HHOCTPAHIIAM OT/ICTBHBIX OCHOBHBIX IIPaB, CBOOOT
u o0s3aHHOCTEH B Poccuiickoit Denepaiinn BbIpaskaeTcs OMOCPEAOBAHHO, Yepe3 Te-
KyIiee 3aKOHOATeNbCTBO. Hanprumep, Hammdre y 3THUX JIWIT IpaBa JIMIHOH COOCTBEH-
HOCTH Ha KOHKPETHOE UMYIICCTBO BBITCKACT M3 HOPM IPaXKIaHCKOTO 3aKOHOAATEIBCT-
Ba PO u .1

Paznuaus oCHOBHEBIX IpaB M 00S3aHHOCTEH MHOCTPAHIIEB U COOCTBEHHBIX Ipa-
KIIaH BBEIPAXKAIOTCS B HEOTUHAKOBOM HX 00BEMe, MPUHAICKALIEM TEM U IPYTHM.

OO0pamasich K KIacCUpUKAIMA OCHOBHBIX TIPaB, CBOOO M O0sI3aHHOCTEH, HE-
00X0JIMMO CKa3aTh, YTO CYIIECTBYIOT pa3iMYHbIe MHEHUS HA JTOT CYET, OTHOCS-
mrecs Kak K COOCTBEHHBIM TpakKAaHaM, TaKk M K HHOCTPAHIIAM.

Tak, ¢ TOUKH 3peHHS MeXaHH3Ma peaju3aliy NpaBa U CBOOOJIBI AETATCA Ha
abcoutoTHbIe (0€3yCIOBHBIE) U OTHOCUTENBHBIC.

B 3aBucmMocCTH OT Kpyra JIHIl, KOTOPHIM IIpaBa MPEIOCTaBIAIOTCS, U OCHOBA-
HUH X BOSHUKHOBEHUS Pa3InyaroT:
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— oOuue npaBa U cBoOOb! (Ha HEIPUKOCHOBEHHOCTD KMJIUILA, HA YBAXKCHHE
YECTH U IOCTOUHCTBA, CBOOOLY COBECTU U BEPOUCHIOBEIAHUS);

— cHenuangbHble (Ha OCHOBAaHHM MEXIYHApOJHBIX JOTOBOpoB Poccuiickoit
denepauuu U B NOPsIIKE, YCTAHOBICHHOM 3aKOHOM, HHOCTPaHHbIE Ipa)<iaHe, Io-
CTOSIHHO TPOKMBAIOLINE HAa TEPPUTOPHUH COOTBETCTBYIOIIEIO MYHHMIIUMAIBHOTO
00pa3oBaHusi, UIMEIOT IPaBO M30MpaTh U OBITH M30PAHHBIMH B OPTaHBI MECTHOTO
CaMOYIIpaBJICHUS, YIaCTBOBATh B MHBIX M30MPATEIbHBIX AEHCTBHUAX HA YKa3aHHBIX
BEIOOpAXx, a TAKXKE yJ4aCTBOBATH B MECTHOM peepeHIyMe Ha TEX KE YCIOBUIX, YTO
u rpaxkaane Poccuiickoit @enepanuu [11]).

C TOYKHM 3peHHs TOBoAa (IPOLECCYaNFHOTO OCHOBAHUS) MPEIOCTABICHUS
(mpu3HaHU) IpaBa CyObEKTOM BIACTH BBIACIAIOT:

— TpU3HaBaeMbIC U peanusyembie 0e3 3asBICHUS JINLA, UMEIOIIEro npaso (Ha-
3HAUYCHHE CTHIICHINH HHOCTPAHHOMY CTY/ICHTY);

— TmpenocTaBisieMble (IPU3HABaeMbIe) MO 3asBJIEHHUIO JIULA, €CIU OTCYTCTBY-
10T TIPEJyCMOTPEHHbIE 3aKOHOIATEIbCTBOM OCHOBAHMS I OTKa3a (IIpaBoO Ha IO-
Ty4deHue NIEHCHH, JINIICH3UH, BUJIa Ha )KUTEILCTBO U JIp.);

— TMPEenoCTaBIsieMble TI0 YCMOTPEHUIO CYOBEKTa HCIOTHUTECIBHON BIACTH.
Kak npumep B 1aHHOM cilydae MpeACcTaBIseTCd YMECTHBIM BBIICTHUTD IIpaBa U CBO-
00/1bI MHOCTPAHHBIX TPAXJaH, PEATM3ALUs KOTOPBIX CBSI3aHA C JESTENBHOCTHIO
MUTPAIMOHHOHN CITy>k0bI MUHHUCTEPCTBA BHYTpEeHHUX Jen Poccuiickoit Deaepanym
U UHBIX OPraHOB MCIIOJIHUTENBHOW BIAcTH, Hampumep, DenepanbHON CiTykKOBI
6e3zomacHocTH. OHUM M3 TaKUX NpaB SIBISETCS MPABO HA CBOOOMIY IEpeBIDKE-
HUS, B TOM YHCJIE Ha IPOE3] 10 TEPPUTOPUSIM C perilaMeHTHPOBAHHBIM IIOCEIIEHU-
€M JUIsl HHOCTPAHLIEB.

Cy11ecTBYIOT U HHbIE KIacCU(UKAIUK IIpaB U CBOOOJ MHOCTPAHHBIX Ipa)/iaH,
HarnpumMep, 10 CONMAIbHOMY Ha3HA4YeHHUIO (coepkaHnio). B pamkax qaHHOW Kiaccu-
(HKaIM Bce OCHOBHBIC MPaBa U CBOOOIBI MHOCTPAHHBIX TPAXKJaH MOXKHO YCIIOBHO
MOJIpa3AeUTh Ha TPH YacTH:

— JINYHEBIE,;

— HOJIUTUYECKHUE;

— COIMATbHO-3KOHOMHUUECKHE.

Jlnunsle mpaBa u cBoOOAbI B AcicTByromeil Konctutymuun PD orpaxkeHsl B
3HAUNATENHHO OOJBIICH CTENECHH, YeM 3TO OBUIO B IPEAMICCTBYIONIMX COBETCKUX
koHcTUTynwsix [12]. K HUM OTHOCSTCS: TIpaBO HA KWU3HB, NMPABO HA OXPaHYy TOCY-
JTAPCTBOM JOCTOMHCTBA JINYHOCTH, NIPABO Ha CBOOOY U JIMUHYIO HEIPHUKOCHOBEH-
HOCTb U [IIp.

OaHUM W3 JUYHBIX MpaB, MPEJOCTaBISIEMbIX MHOCTPAaHHBIM TpakIaHaM Ha
Tepputopun Poccun, siBiiseTcsl mpaBo Ha CBOOOIHOE MepeBUKEHHE, BEIOOp MecTa
npeObIBaHus U KuTenbeTBa (CT. 27 KoHcTuTyuu PD).

Opmnako B cootBeTcTBHH cO CT. 11 @denepanproro 3akoHa ot 25 urons 2002 T.
UCKJIIOUEHUEM SBIISIETCS MOCEHICHUE TePPUTOPHIA OpraHu3aluil U OObEKTOB, I
BBE3/1a Ha KOTOpbIe TpeOyeTcs crenuanbHoe paspenienue [13, 14].

K crnemyromeii rpymme mpaB u cBOOO, IPEAOCTABISIEMBIX HHOCTPAHHBIM Tpa-
kKJaHaM Ha Tepputopun PO B MUHMManbHOM 00BEME, OTHOCATCS MOJUTUYECKHE
mpasa u cBoOObI [15].

B oTnuume OT OCHOBHBIX JIMYHBIX MPaB, HOIUTHYECKHE IIpaBa U CBOOOHI CBS-
3aHbl ¢ 00JIaZlaHueM TPaKJaHCTBA FOCYIapCTBa U MPEJOCTABIAIOTCA, KaK MPaBUIIO,
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TOJIBKO CBOMM IpaxkJaHaM. DTO NPaBO y4acTBOBATb B YIPAaBIEHHUU JelaMH Iocy-
JlapcTBa, MPaBO 3aMelaTh rOCyAapCTBEHHBIC JOKHOCTH U (UJIH) JOKHOCTH TO-
CYJapCTBEHHOH CiIy>XOBI, HAa OpPraHU3alMI0 M MPOBEJICHUE COOpaHUH, MUTHHIOB,
JEMOHCTpAIHiA, MECTBUI ¥ MUKETUPOBAHUS, IPAaBO Ha OOBEANHCHUE B TIONUTHYC-
CKHe TIapTUH U Ap.

Ocobyro TIpynimy OCHOBHBIX IIpaB U CBOOOJ COCTaBJISIOT COLMAIBHO-
SKOHOMHYECKHUE MpaBa U cBoOOIbl. OHM KacaroTCsl TAKUX BaXKHBIX cep KU3HEes-
TENFHOCTH, KaK COOCTBEHHOCTB, TPYIOBBIC OTHOIICHHMS [16], OTOBIX, 3M0pOBBE U
oOpa3zoBaHue. DTH NpaBa MPHU3BaHEl 00CCIEUUTh (PU3NICCKUE, MATCpUATBHEIC, JIy-
XOBHBIC U IPYTHE CONMAIBHO 3HAYMMBIC TIOTPEOHOCTH JIMIHOCTH (TIPABO HA 3aHS-
THE TPEANPUHIMATEIHCKOH AEATEIFHOCTHIO, IPABO YACTHOH COOCTBEHHOCTH, TIpa-
BO Ha collMajabHOe obecrieueHue, 00pa3oBaHue u Jip.).

WHocTpanHbIe TpaxIaHe, HMes paBa M cBOOOIHI, BMECTE C TEM IOJDKHEI HC-
MOJIHATH BO3J10kKeHHble Ha HUX KoHnctutynueit PO u 3akoHOonaTenbcTBOM 0053aH-
HOCTH.

Tak, n. 3 cT. 62 Poccuiickoit KOHCTUTYLIMH TIacuT: «...MHOCTPAaHHBIE Tpaxaa-
He... HeCyT 00s13aHHOCTH HapaBHeE C rpaxaaHamu PDy.

Baxneiimeit 0053aHHOCTBIO Kak rpakaaH P®, Tak ¥ MHOCTpAHHBIX T'paXKaaH,
MIPOXKUBAIOIMX Ha TeppuTopuu Poccuiickoit dexepanum, sBiseTcs coOII0ICHUE
Koucturynuu PO u 3akoHoB (cT. 15 KoHCcTHTYIIUH).

O0513aHHOCTHIO HHOCTPAHHBIX TPAXKIaH KaK CyOBEKTOB MUTPAIIHOHHBIX IIPABO-
BBIX OTHOIICHUH SBISETCS] COONIIOJICHNE MMM TPABOBBIX HOPM U OCHOBaHHBIX Ha
HUX 3aKOHHBIX TPeOOBaHUII OPraHOB TOCYAAPCTBCHHOW BIIACTH M MECTHOTO CaMoO-
YIpaBIeHUA, UX JTOJDKHOCTHBIX JUL. Tak, HampuMep, MOCTOSTHHO MPOKUBAIOLIUE U
BpEMEHHO MpokuBawue B Poccuiickoit ®exepannyn HHOCTpaHHBIE TpakIaHe
00s3aHBI  JIMYHO WJIM C HCIOJB30BAaHHEM HH(POPMAIMOHHO-TEICKOMMYHH-
KaI[MOHHBIX CeTeH 0O0IIero Mmojbh30BaHMSA, B TOM UHCIE ceTH MHTepHET, e:XeroqHo
YBEAOMIIATH OpraH MHUIPALMOHHOM ciy»Obl cyObekra Poccuiickoit @enepaunu o
MOATBEPXKACHUM CBOero npoxuBaHusi B Poccuiickoit ®@eneparuun. Bpemenno npo-
xwuBatomue B Poccutickoit denepannu HHOCTpaHHBIEC TpakJaHe He BIIpaBe 1Mo Co0-
CTBEHHOMY KEJIaHHI0 U3MEHATh MECTO CBOETO MPOKMBAHUS B Mpeenax cyobeKTa
Poccuiickoii ®@epepanuy, Ha TEPPUTOPUM KOTOPOIO MM PA3pPELIEHO BPEMEHHOE
MIPO’KUBAHUE, WIH U30UPATh MECTO CBOETO MTPOXKUBAHMS BHE MPEJEIIOB YKa3aHHOTO
cyonekTa Poccuiickoit deaeparivm.

Crnemyer OTMETHTh, YTO OOJBIIMHCTBO OOSI3aHHOCTEW BO3JIaraeTcsi Ha HHO-
CTPaHHBIX TPAXKIAH B TOM K& 00bhEeMe, UTO U Ha TpaxkaaH Poccuiickoit deneparum.
OpHako ecTh 003aHHOCTH, KOTOPBIE MOTYT OBITh BO3JIOXKEHBI TOJIBKO Ha TpaKAaH
Poccun, B 4acTHOCTH, 003aHHOCTh HECTU BOEHHYIO CIykO0y IO HpU3BIBY (CT. 59
Koncrutynuu P®).

IIpu paccMoTpeHMH CcOJepXaHHS MUTPALMOHHOIO MPaBOBOIrO cTaTyca HHO-
CTPaHHBIX TPaXKAaH HENb3sl OCTaBUTh 0€3 BHUMAaHHUS BOMPOC O IMEPBOCTEIEHHOM
poJIu rapaHTHii

Bo B3aMMOOTHOILIEHUSX C pa)<IaHaMH, HHOCTPAHHBIMHU Ipa’KAaHaMH U JIMLA-
MU 0€3 rpa)KAaHCTBA TOCYAApCTBO HE OrpaHMYUBAETCA IOPUANYECKON (UKcaIHei
ux npas. [IpoBo3rnarmas mpaBa U CBOOOIBI INYHOCTH, TOCYIapCTBO OepeT Ha ceds

! Tapantns (ot ¢p. Garantie — oBecrieuenne).
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IOPUIMYECKIE U MOpAJbHBIE 003aTEECTBA TAPAHTHPOBATh TH IIPaBa HE TOJIBKO
MPaBOBBEIMH, HO ¥ SKOHOMHYCCKHMH, MOJUTUICCKUMH U JYXOBHBIMU CPEICTBAMU
[17]. TloaTOMY 3aKOHO/ATEIILHOE 3aKPEIJICHUE MTPaB M CBOOO] YeTIOBEKa BJICUET 3a
co0OH CHCTEeMY OpraHH3allMOHHO-XO3SHCTBEHHBIX, MOJIHTHYECKHUX, COIHANTBEHO-
KYJBTYPHBIX U JPYTMX MEPOIPHSATHIA, HAIPABICHHBIX Ha WX oOecrmedyenue [18.
T. 2. C. 296].

lapanTHAMH MOXKHO Ha3BaTh BCIO CHCTEMY OOCCIIEUEHHS peabHOCTH MHTpa-
IUOHHOTO MTPAaBOBOTO CTaTyca MHOCTPAHIICB.

MHOXECTBEHHOCTh M pa3Ho00Opa3ue (pakTopoB, BHICTYIMAIOIINX B KAYeCTBE Ta-
paHTHiA, 00YCIIOBIMBAIOT HEOOXOAUMOCTh X CHCTEMATH3AINU M KIaCCH(HUKAIINH.
YauThIBas HEOMHO3HAYHOCTh KAaTETOPHU TapaHTHH MpaB U CBOOOI JIMYHOCTH B
IOPUIMYECKON IUTepaType, a TAaKkKe Pa3IMYHbBIN TOJX0/ aBTOPOB K MX CUCTEMaTH-
3aIUH, MOYKHO MPEJIOKUTE CICAYIONIYIO KiIacCH(UKAIINIO.

lapanTHn MOXHO KIacCH(UIIPOBATH, HANPUMEp, MO IPABOBOMY CTaTyCy
JUYHOCTH HAa YHHBEPCAJbHBIC, BCEOOIIWE, CIEIHMANTbHBIC ¥ HHIWBUIAYAIbHEIC.
yHI/IBepcaJ'H)HLIe rapaHTUun O6CCH€‘II/IB3IOT 3allIATY HCOTHEMJIICMBIX (HeOT‘ly)KlIae—
MBIX) IIpaB U CBOOOJ KaKIOTO YEIOBEKa, Ilie ObI OH HU Haxoawics. Beeobmmue ra-
PAHTUH PACIPOCTPAHSIOTCS HAa KAKIOTO YEIOBEKA, HA BCEX WICHOB JaHHOTO 00-
nrectBa. CrienaibHbIe TAPAHTUH 00CCICUHBAIOT PEATHM3AIIUI0 U OXpaHy OIpere-
JICHHOW TPYIIHI TIpaB, cBOOO M 3aKOHHBIX MHTEPECOB JIWYHOCTH. VHANBUIyah-
HBIC TapaHTHH BBIIONHSAIOT CBOC HA3HAUCHHE 10 OTHOIICHHIO K KOHKPETHOMY
CcyOBeKTy IpaBa, MMEIOIEMY CICIHAIBHBIN MIPaBOBOIl cTaTyc (HampuMep, CTaTyc
HWHOCTPaHIA-paObOTHHKA).

[MockompKy BCE OTpaciy MpaBa peryaupyIOTCs HOPMaMH, 3aKPEIUBTIONIAMH Te
WM UHBIE CPEJICTBA U CITOCOOBI 00CCTICUEH Sl U 3allIUTHI TIpaB, CBOOO M 3aKOHHBIX
HHTEPECOB, IOCTONBKY MOKHO TOBOPHTH O KOHCTHTYIIMOHHO-TIPABOBBIX, aJMUHH-
CTPaTHBHO-TIIPABOBBIX, IPasKIAHCKO-TIPABOBBIX H IPOLECCYaTbHBIX TapaHTHsIX.

B ropuandeckoii muTepaType MpOBOJUTCS ACICHUE TapaHTHI Ha 00Inue, opra-
HU3aIMOHHBIC W crienuanbHble (fopuandeckue) [19; 20; 21. C. 46—47; 22]. K 06-
UM OTHOCSTCSI SKOHOMHYECKHE, MOJIUTHUECKHE, HICOJOTHUCCKUE YCIOBHS M
MPEAMOCHUTKH, 00ECTICUNBAIOIINE BO3MOKHOCTh PEaHM3allUi MpaB W O0sI3aHHO-
CTEMN. HO}I OpraHnu3allMOHHBIMU TapaHTUAMU NOHUMACTCA ACATCIIBHOCTH OPTraHOB
ucnonHuTeIpbHOHN Bractu (B ToM yucie MBJI Poccun, ®CB Poccun u np.), mecr-
HOTO CaMOYIPABJICHIS, UX JOJDKHOCTHBIX JIHII, OCYIICCTBIIsICMas A1l 00eCICUCHIUS
HaunOojee MOJHOM M BCECTOPOHHEH peanu3alliy MPUHAUICKANIMX HHOCTPAHIIAM
MpaB M UCTIOJHEHHUS UMW CBOMX 00s3aHHOCTEH. K crienuanbHbIM (FOpUIHYECKIM )
TapaHTHsIM OTHOCHTCSI COBOKYITHOCTH IIPaBOBBIX CPEJICTB M CHOCOOOB, HANPABIICH-
HBIX Ha pealu3allii0 U OXPaHy IMpPaB, a TAKXKE Ha OCYIICCTBICHHE O0SI3aHHOCTEH.
OTaensHBIME YYCHBIMH MOJUEPKHUBACTCS BaKHASI OCOOCHHOCTH IOPHINYECKHUX Ta-
paHTHUii, COCTOSIIAS B TOM, YTO OHH IPEACTABIIOT COOOU MpeayCMOTPCHHBIC 3a-
KOHOM CPEJICTBA, HEMOCPEICTBEHHO 00SCIIEUHBAIOIINE TPAaBOMEPHOCTD TOBEICHHUS
cyOBeKTOB 00IIECTBEHHBIX OTHOIICHUH [23; 24; 25. C. 174].

Hccnenys ponms rapaHTHii B MUTPalMOHHOM IIPABOBOM CTaTyCe WHOCTPAHHBIX
TpaXkJaH, MPEACTaBIACTCS, YTO OOIINE U OPTraHU3al[HOHHbBIC TAPAHTHU EHCTBYIOT
B KOHEYHOM CUETE Yepe3 IpUANYECKHE, KOTOPhIe 3aHUMAIOT TIO3TOMY 0c00oe Me-
CTO B CHCTEME T'apaHTHH IPABOBOTO MOJI0KEHUSI HHOCTPAHIIEB.
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OpnHy Tpymmny IOpUAMYECKHX TapaHTUH COCTABIIAIOT TapaHTHUU pealu3alluu,
KOTOpBIE HalpaBJIeHbl Ha CO3JaHHE AN MHOCTPAHHBIX TPaXkIaH ONTHMAabHBIX
YCIIOBHIA peanu3alliil CBOUX IpaB, cBOOOJ M oOs3aHHOCTe. K HMM OTHOCSTCA:
MIPaBOBbIE CPEACTBA, IPU MOMOIIHU KOTOPBIX ONpelnenstoTcs (KOHKPETU3UPYIOTCS)
TpaHUIIbl, Mpeaesbl NpaB U 005M3aHHOCTEH MHOCTPAHHBIX TPaKIaH U HEKOTOpHIE
npyrue. Hanpumep, npukazom ®@MC Poccun ot 22 ampens 2013 r. Ne 214 (pex. ot
24 depains 2015 1.) yTBEp)KACH AJMUHUACTPATHBHBIN PETJIAMEHT MPEIOCTABICHUS
denepanbHOH MHUTPAMOHHON CIY»)00H TOCYIapCTBEHHOW YCIyTH IO BbIIade
WHOCTPAaHHBIM TpakJlaHaM U JulaM 0e3 TpakIaHCTBa pa3pelleHUs Ha BPEMEHHOE
npoxkuBanue B Poccuiickoit denepannm [26].

Hpyryio BaxHyIO IpynIly IOPpUAWYECKUX TapaHTUH COCTABJISIOT TapaHTUH 3a-
LIUTHI TIpaB U cB000. OHU MPENOCTABISAIOT BO3MOXKHOCTh KaXKAOMY UYEJIOBEKY 00-
paTuThCa B TOCYJApCTBEHHBIC W MYHHUITUITANBGHBIC OPTaHBl, a TAKKE B OOIIECTBEH-
HBIC OPTaHU3AIMH C [ENBI0 3aIIUTH CBOMX CyOBEKTUBHBIX IPaB M UX BOCCTAHOB-
JIEHUs B CIIy4ae HapyLIeHHs.

B pamkax nmaHHOU rpynmbl HEOOXOAMMO MOMHHUTH, YTO cT. 33 KoHcTUTyIMH
P® mpenocraBnser mpaBo rpaxkganaM Poccnm oOpamateCsl THYHO, a TaKkKe Ha-
MPaBIATh WHAMBHUIYaJbHbIE WM KOJJICKTHUBHBIE OOpallleHHs B TOCYIapCTBEHHbIE
OpraHbl M OpPraHbl MECTHOTO CaMOyIpaBlieHUs. TakuM 00pa3oM, WHOCTPAHHBIC
TpakIaHe, M0 CMBICITY KOHCTHTYIIMOHHOM CTaThy, JIUIICHEI IIpaBa Ha oOpalieHne B
TOCYIapCTBEHHBIC OpPTaHBl, OPTaHbBl MECTHOTO CaMOYIIPABJICHUS M OOIIECTBCHHBIC
OpraHM3allii, TaK KaK 3TO BHITEKaeT M3 (POPMYIHUPOBKH CTAThH, MPEIOCTABIISIIO-
Iieid MpaBo Ha oOpalleHue, HO ... TOJNBKO rpaxaanam Poccun. Bens cr. 46 Koncru-
Tynuu Poccun mpemocTaBisieT mpaBo Ha CyneOHYIO 3alllUTy MpaB U CBOOOA Kax-
JIOMy, a cJeloBaTelbHO, 1 MHOCTpaHuaM. 1o 4. 2 yka3aHHOW CTaTbU pELICHHS U
nefictBust (Oe3eCTBUE) OPraHOB TOCYJAPCTBEHHOW BIIACTH... W JOJDKHOCTHBIX
JIUII MOTYT OBITH 00KaJIOBaHBI B CyJ. JTO MPaBO KAKAOTO. B cBs3W ¢ 3TUM TIpen-
CTaBJIAETCS HEOOXOOUMBIM YKa3aTb Ha HEKOPPEKTHOCTh (POPMYIHUPOBKH CT. 33
Koncrurynun PO, xotopyio ObUI0 OBl JIOTHYHO W3JIOXKUTH B CIEAYIOIIEH pemak-
uuu: «Kaxaelit uMeeT npaBo o0palaTbes JUUHO, a TAKIKE HAPABIATh UHIUBUAY-
aJIbHBIE U KOJUJIEKTUBHBIE OOPAIIeHHUs B TOCYIapCTBEHHBIE OPTaHbl M OpraHbl MECT-
HOT'O CaMOYIPaBICHU».

PazymeeTcs, 9TO pu BCeM OTIIMYHH B COJACP)KaHIH W OTMEUCHHOW CHEIU(HKE
rapaHTHU peaau3aliy U 3allUThl TECHO U HEpa3phIBHO CBI3aHbI MEXIY OO0, Tak
KaK TOJIbKO B CBOE€M COBOKYIHOCTH OHU MOIYT CO3[aTh HAaA€XHBII U peasbHbIA
MEXaHU3M oOecTieueH s paB, CBOOO U 00s13aHHOCTESH WHOCTPAHIIEB.

Taxum 00pazoM, TapaHTHH UMEIOT BaXKHOE 3HAUCHHE JJISI XapaKTSPUCTHKH MU-
TPallMOHHOTO MPABOBOTO CTaTyca MHOCTPAHHBIX TpakaaH. [IpuueM BakHO MOJ-
YePKHYTH, YTO OHH B OCHOBHOM aHAJOTWYHBI TAPAHTHSIM, O0CCIICUMBAIONINM CTa-
Tyc rpakaan PO, u B TO ke BpeMsI HIMEIOT OTpe/IeIeHHBIE OCOOEHHOCTH, 00YCIIOB-
JIEHHbIE CBOEOOpa3ueM caMHX MHOCTPAHIEB KaK CyObEKTOB MUTPAIIMOHHBIX Ipa-
BOBBIX OTHOIIEHUI.

Ele ogHuM 351€MEHTOM, BXOJUIIMM B CTPYKTYPY MUIPAllMOHHOTO IIPaBOBOTO CTa-
Tyca UHOCTPAHHBIX TPayKNIaH, ABJISETCS COBOKYITHOCTh MEpP IOCYJapCTBEHHOTO MPUHYXK-
JICHWS, B TOM YHCIIe OTBETCTBEHHOCTH MHOCTPAHIICB 332 HECOONIIoJicHHE U (WJIM) HEUc-
TIOJIHEHNE MUTPAIMOHHBIX HOPM, B cepe aIMUHUCTPATUBHOTO M YTOJIOBHOTO ITIpaBa
[27].



K eonpocy o muepayuonnom npasosom cmamyce unocmpanyes 6 PO

91

K omHO# W3 caMBIX aKTyalbHBIX YTPO3, BIUSIOMNX Ha cepy MUTPAHOHHOM
0€30MacHOCTH, HEOOXOJUMO OTHECTH HEJNETAIbHYI0 (HE3aKOHHYI0) MHIPALHUI0
[28] — nepememienue B Poccuiickyro @enepalnio ¢ HapyIeHHEM 3aKOHOAATENbCT-
Ba Poccuiickoii ®deneparuu, Kacarolmerocs Bbe3na, npeObiBaHUS (IIPOKUBAHUA)
WHOCTPAaHHBIX TpaKJIaH U (MIIn) Ul 0e3 rpaxaaHcTBa Ha TeppuTopun Poccuiickoit
denepannu U (WIM) OCYIIESCTBICHUS MU TPYAOBOH esTeIbHOCTH [29].

AHanu3 3aKOHOJATENbCTBA CBUIIETENILCTBYET O TOM, YTO NPUMEHEHHUE MEpP Iocy-
JAPCTBEHHOT'0 MPUHYKAECHNA, B TOM YHCIIE YTOJIOBHOM U aIMUHUCTPATUBHON OTBETCT-
BEHHOCTH, K MHOCTPaHHBIM I'PaXKJaHaM JIOJDKHO OCYIIECTBISTHCS COTTIACHO TOMY, UTO
rpaxkaaHe 3apyOeKHBIX CTpaH, HAXOMICh Ha Tepputopru PO, aBisioTcs cyObekTamMu
poccuiickoro npasa. JlesTensHOCTh M TOBEJCHUE JaHHBIX JIML KOHTPOJIUPYIOTCS Ha
TeX € OCHOBAaHMAX, YTO U JESITENILHOCTh POCCHIMCKUX TpaXkaaH (Kpome JHL, obia-
JAIOIINX ONPeCTICHHBIMA IMMYHUTCTAMH U IPHBUIICTHSIMH).

CoracHO OQHUIHANEHON CTaTHCTHKE, pacCMaTpHBAaeMON KaTEropHed JIUIl Ha
Tepputopun Hamel ctpansl B 2015 1. coBepiieHo 46,4 ThIC. IPECTYIICHUH, YTO Ha
4,4% OGonpuie, ueM B 2014 T., B TOM YHCIE rpa)kJaHaMHU IOCyJapCTB-y4acTHHKOB
CHT - 40,3 Teic. npectymuiennit (+4,9%), ux yaenbHbIH Bec coctaBun 86,9%. Ko-
JIUYECTBO MPECTYIUIEHUI B OTHOIIEHUH MHOCTPAHHBIX TpayKAaH U JuIl 6e3 rpax-
JaHcTBa Bo3pocio Ha 17,5% u coctaBuio 16,5 Teic. mpectyruienuii [30].

«Cnenuduuecknii coctaB B chepe MHUTPALMOHHON 0€30MacHOCTH» TIpeay-
cMotpeH cT. 322.1 YK P®, ycranaBnuBaromieil OTBETCTBEHHOCTh 32 OPTaHU3aAIUIO
He3akoHHOW Mmurpanuu. OObEKTUBHYIO CTOPOHY COCTaBIISIET OpTraHU3alus Hes3a-
KOHHOTO Bhe3/a B Poccuiickyto denepalinio HHOCTPAHHBIX TpaXkIaH WM JIHIl Oe3
rpaXxIaHCTBa, UX HE3aKOHHOTo npebbiBaHus B Poccuiickoit denepauuu nin He3a-
KOHHOTO TPaH3UTHOTO Npoe3aa depe3 teppuropuro Poccuiickoit ®enepanuu. Ha-
TpuMep, TMOABICKAaHUE TeM HIIM MHBIM (HU3UYECKUM JHIIOM <OKIJIOTO TIOMEIICHUS;
3aKJIF0YEHHE JOTOBOPA HaliMa ¢ COOCTBEHHUKOM; ITOCEJICHUE B YKAa3aHHYIO KBapTH-
Py MHOCTpaHHBIX rpaxnas...» [31]. Mnu obnaganue mpUHUMAIOMIUM JHIIOM «HH-
¢dopmarueld 00 OTCYTCTBHH Y MHOCTPAHHBIX TPAXKIAH pa3pelIeHni Ha BPEMEHHOE
MPOXKUBAHKUE U Ha pabOTy, HE OCYILECTBIEHHE MEP K MOCIEAYIOIeH UX perucTpa-
MU B YCTAaHOBJICHHOM 3aKOHOM MOpAAKE, obecrieueHue HeOOXOTUMBIX YCIOBHIA
JUIS WX TIPOKWBaHUS B MOMEUICHUH HEXWJIOTO JIOMa, B YaCTHOCTH, MPEAOCTaBIIe-
HHE TIOMEILEHUs ¢ MeOeIbIO, CIIAIbHBIMU MeCTaMu. ..» [32].

ITonassromiee OONBIIMHCTBO MPOCTYIKOB, COBEPLIAEMbIX MHOCTPAHIIAMU Ha
tepputopun Poccuiickoit deneparum, MocAraroT Ha OOIIECTBEHHBIE OTHOIICHUS,
YpEeryJaupoBaHHbIE HOPMaMU aJAMHUHUCTPAaTUBHOIO, B TOM YHCJIE€ MUIPALMOHHOIO,
3aKO0HOJaTeNbCTBa. Tak, 3a 10 mecsmeB 2015 r. 3a aIMUHUCTPATUBHBIE MTPaBOHA-
pyuenus B cepe MUTpallui IPUBJIEUEHO K aAMUHUCTPATUBHON OTBETCTBEHHOCTH
1 893 407 merpaxnan Poccuiickoit ®eneparm, HaIOKEHO aAMHUHHCTPATHBHBIX
mrpadoB Ha cymmy Oonee 7 mupa 322 miH 400 ThIC. py0. [33].

Ha coBpeMeHHOM 3Tane OCHOBHBIMU CPEICTBAMH BO3ACHCTBUS HA MUTPAHTOB-
HapyILIUTENEH SBISIOTCS MEpPhl aIMHHHCTPATUBHOTO MPHUHYXACHUS, MPETYCMOT-
pennsie Konexcom P® 06 amMuHNCTpaTHBHBIX paBoHApymeHUs X (nanee — KoAIl
P®) [34] u DenepanbubiM 3aKk0HOM OT 25 utons 2002 r., cpenn KOTOPBIX JToCTa-
TOYHO 3()(HEKTUBHBIMU SBISIFOTCA aAMUHUCTPATUBHOE BBIJIBOPEHHE U IETIOPTALIUSI.

B cootBerctBum co ct. 3.10 KoAIl P® anMuHncTpaTMBHOE BBIABOpPEHHE 32
npenensl Poccuiickoit dexepanu MHOCTPAHHBIX TpakIaH WM JHL O0e3 rpa)iaH-
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CTBa 3aKJIIOYAETCS B MPUHYIUTEIHLHOM U KOHTPOJIUPYEMOM MIEPEMEIICHNN yKa3aH-
HBIX TPaKJaH U JIUII Yepe3 rocynapcTBeHHyto rpanully Poccuiickoit depepanuu 3a
npeaensl Poccuiickoit denepannn, a B cioydasx, NPeAyCMOTPEHHBIX 3aKOHOMA-
TenbeTBOM Poccuiickoil denepanuu, — B KOHTPOJIUPYEMOM CaMOCTOSITEILHOM BbI-
€371e MTHOCTPAaHHBIX TpaXKJaH u Jul 0e3 rpaxnancTsa u3 Poccuiickoit denepaunn.

AJIMUHHCTPAaTUBHOE BBIBOPEHUE — 3TO Mepa aJMHUHUCTPATUBHOTO HAKa3aHUS,
KOTOpasl yCTaHaBJIMBAaeTCAd B OTHOILIEHHMM HMHOCTPAHLEB, KOTOPbIE HapyIIMIH pe-
JKUM TIpeObIBaHUS Ha TeppuTopun PO.

Ob6pamraer Ha ce0s BHUMaHHE 3HAYUTENBHOE YBEIWYECHHE YHCIA BBIIBOPEH-
veiX qui. B 2014 r. 3a npenensr Poccuiickoit denepanuui B aIMUHUCTPATUBHOM
nopsinke BeigBOpeHo 136 488 murpanTos (B 2013 . — 80 893, +68,7%) [35].

WHocTpaHHBlid TpakJaHUH MOXET OBITh BBLABOPEH M3 Poccum 3a coBeplueHue
aAMUHUCTPATUBHBIX TPaBOHAPYIICHUWH, TpeaycMoTpeHHslx 4. 1, 1.1, 2, 3 cr.
18.8; yu. 1,2, 3 cT. 18.10, cT. 18.11, u. 2 c1. 18.17 KoAIl P®.

3a BbllIeyKa3aHHbIE MPOCTYIKH BBIJBOPEHHE B COOTBETCTBHM cO cT. 3.10 u
23.1 KoAIl P® HazHavaercsi B cyZcOHOM MOPSAIKE CyAbSIMH PAOHHBIX (enepalb-
HBIX CYZIOB OOIIEH IOPUCIUKIIIH.

JaHHbIi BUI aAMUHUCTPATUBHOIO HakKa3aHHUs MOXKET ObITh Ha3HA4YeH OpraHa-
MU HorpaHn4Hoi ciayx0s1 @Ch Poccun 3a HapyIIeHHs pexuMa rocy1apCcTBEHHOMN
rpanunbl PO v pexuMoB MyHKTOB INPOITycKa 4yepe3 rocylapCTBEHHYIO TPAHUILY
Poccutiickoit ®eneparmu (4. 2 ct. 18.1, 9. 2 cT. 18.4, cT1. 23.10 KoAIl PD).

[Mon nemoprarueid, B OTIWYKUE OT aJJMHUHHUCTPATUBHOTO BBIIBOPEHUS, CIEAYET
IIOHUMATh IPUHYIUTEIbHYIO BBICBIIKY MHOCTPAaHHOTO IrpakgaHuHa u3 PO B ciy-
yae yTpaTbl WIM NpeKpalleHs 3aKOHHBIX OCHOBAHMHN JAJIs €ro JajibHeiIuero mpe-
ObiBaHMs (mpokuBaHus) B cTpaHe (cT. 2 dDenepanbHOTO 3aKoHa OT 25 HIONA
2002 T.) Ipu YCIIOBWH, €CIIM HHOCTPAHEIl JOOPOBOJIBHO B YCTAHOBJICHHBIH 3aKOHOM
CpOK He BbIEZIET 3a npenensl Poccuiickoit @enepanuu.

Jenopranus MOXKET MPUMEHATHCS, €ClU, HalpuMep, HHOCTPAHHOMY Tpaxaa-
HUHY OTKa3aHO B yJIOBJICTBOPEHHUH XOJIATAlCTBA O MPU3HAHUM €T0 OEXKEHIIEM, eMY
COKpalleH Cpok MpeOrIBaHus Ha TeppuTopun Poccuiickoit denepanyu, y HEro uc-
TEeK CPOK BPEMEHHOr0 NpeObIBaHUs, Y HErO aHHYJIUPOBAHBI pa3pelleHne Ha Bpe-
MEHHOE MPOKUBAaHWE WM BUJ HA JKUTEIBCTBO, €CJIM MHOCTPaHEI] OTOBUT YTOJIOB-
HOE HaKa3aHUE B YTOJIOBHO-WCIIOJIHUTEILHOM YUPSKICHUH. TakKe MOXET OBITh
JIEIOPTUPOBAaH MHOCTPAHEll, B OTHOLUIEHHH KOTOPOr0 OpraHaMu BJIACTH MPHUHATO
pellIeHUe 0 HEeXEIAaTeIbHOCTH ero MpeObIBAHUS B CBSI3U C YIPO30W OOIECTBEHHOM
0€301acHOCTH, 3A0POBBIO HACEICHUS U T.1.

MHoruM BUAaM MPECTYIUIEHUH NpeAlecTByeT HEOJHOKPAaTHOE COBEPILICHUE
aQHAJIOTUYHBIX, OJHOPOAHBIX aIMUHUCTPATUBHBIX PAaBOHAPYILICHHIA.

C nenbio 3 pEeKTHBHOTO UCTIONB30BAHHUS IPEBEHTUBHOTO TIOTEHIIMAIA B OOph-
0e ¢ HE3aKOHHOM MHUTpalueil MpeICTaBIsIeTCS HeIecO00pa3HBIM HCIOIh30BATH
WHCTUTYT aJMHHUCTPATUBHOW MPEIOJUIMH MyTEM YCTAaHOBJICHHS YTOJIOBHOH OT-
BETCTBEHHOCTH 32 3JIOCTHOE HapyIlIeHHEe WHOCTPAHIIAMU MpaBUi TPEObIBAHUS
(npoxwuBanus) B Poccuiickort @eneparnmu. [log 3mocTHRIM HapyIIEeHUEM CIEAYyeT
MMOHUMATh HapyIlIeHHe MHOCTPAHIeM YKa3aHHBIX MPaBUJI MOCIE TPUMEHEHHS IBYX
aJIMUHUCTPATUBHBIX HAKa3aHWM, 32 TMOCIEHEE U3 KOTOPBIX HEe HCTEK CPOK, Mpey-
cMoTpenHsIii cT. 4.6 KoAIl PO.
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[MoxBozst utor, MPeACTaBIAETCS BO3SMOKHBIM MPEITIOKHUTE ABTOPCKYIO MOZETD
CTPYKTYPBI MUTPALIMOHHOTO MPABOBOT'O CTaTyca HHOCTPAHHBIX TPaXKAaH:

— TPaXKJaHCTBO;

— IPaBOCYOBEKTHOCTE;

— COBOKYITHOCTD IpaB, CBOOO ¥ 00SI3aHHOCTEH MUTPAHTOB B UX OTHOLICHHUSAX C
OpraHaMu TOCYJapCTBEHHON BIACTH (MPEkKIEC BCETO OpraHaM{ HWCIOJIHHUTEIBHOM
BIIACTH) TI0 TIOBOAY TEpEeMEIIeHUsI B mpenenax tepputopun Poccuiickoit denepa-
[IMY ¥ TIpeObIBaHMS (MPOKUBAHMSI) HA HEW;

— TapaHTUU pealIM3allii U 3alIUTHI IPaB U CBOOO;

— COBOKYITHOCTH MEp TOCYIapCTBCHHOT'O MPUHYKICHHS, B TOM YHCIIE OTBETCT-
BEHHOCTH 32 HEHCIIONHECHUE WM HEHAIUIeXkallee HCIONHEHHEe oOs3aHHOCTEH u
(unu) HecoOITI0IEHHNE 3alIPETOB, YPETYJIMPOBAHHBIX HOPMaMU POCCUHCKOTO MpaBa.
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Considering the legal status of migrant workers, it is impossible to do without the studying of the
content structure of the individual status. It should be noted that in the legal literature there is no una-
nimity of views on this issue. Thus, various scientists - lawyers include into the status of the individ-
ual, along with the rights, freedoms and responsibilities, a number of other elements: citizenship, the
principles, legal personality (legal capacity), guarantee of the legitimate interests, etc. At the same
time, offering various approaches to the quantitative composition of the elements, they express the
points of view, which are often largely opposed to each other.

However, such legal categories as nationality, capacity, efficiency, guarantee of rights and free-
doms, as well as a set of state coercion, have also sometimes decisive influence on the realization of
rights and duties. In this regard, it is necessary to analyze a person belonging to the citizenship of an-
other state. The legal relationship of the citizen to the state is constant, it has not changed over time,
not intensifying and not breaking, in addition, its value does not change, no matter where a citizen may
be. Thus this is the fundamental point. Legal bond of the alien with the state where he is not a native
citizen, is of a different kind. Usually it is limited by the period of stay of foreign citizens in the coun-
try, by the duration of legal relationships, a subject of which he is, as well as by the territory of that
State. Consequently, the nationality of a foreign country is not only a prerequisite and condition for
the official recognition of a foreign entity in Russia, but it also has a significant impact on the content
of one’s migration legal status.
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IMPOMU3BOACTBA I10 HEPECMOTPY ITPUT'OBOPOB KAK CPEJICTBO
3AIIUTHEI ITPAB B YTOJIOBHOM ITPOIIECCE YEXWHU 1 POCCHUH

Asmop ananusupyem cucmemy npouseoocme no nepecmMompy npuzo80po8 8 Y20i06HOM npo-
yecce Yexuu u Poccuu ¢ mouxu 3penust O0CIudiCenust UMu makoi yenu y20I08H020 npoyec-
ca, KaK 3auuma npas u OXPAHAEMbIX 3aKOHOM UHMEPeco8 VUACMHUKO8 (UX CMpPYKMypY,
00CmynHoCmb, Hanuyue OONOIHUMETbHBIX MEXAHUSMO8 O0NCANOBAHUS 8 HEeUICKOM Y2006~
HOM npoyecce u Opyaue (yHKYUOHANbHble acnekmyl). B pesyniomame uezo asmop Oenaem
661600 0 HEOOX0OUMOCMU NOIMANHO20 PePHOPMUPOSAHUS. OAHHBIX NPOU3BOOCHIE C YUEmOM
CYUECMBYIOUUX NPABOBBIX MPEOOBAHUIL.

KittoueBsle CII0Ba: nepecmomp npuco8opos, y20a06Hbwlil npoyecc, sawuma npas, Yexus, Poc-
cust.

OZHAM W3 NpeIHA3HAYCHHH MPOM3BOICTB 10 TIEPECMOTPY TIPHTOBOPOB' SBIIS-
€TCs 3aIUTa TPaB M OXPAHACMBIX 3aKOHOM HWHTEPECOB YYAaCTHHUKOB YTOJIOBHOTO
mporecca. B 3Toii 3amade MpOU3BOACTB BUAMTCS KakK MPOSBICHHE MEXaHH3Ma
obecriedeHUs] 3aKOHHOCTH, TaK W BOCCTaHOBIeHUs crpaemimBocT [1. C. 315—
316; 2. C. 553; 3. C. 43; 4. C. 9; 5. C. 187; 6. C. 41-42; 7. C. 6-16]. Baxxnocts
JAHHOTO BHJa MPOU3BOJACTB JUIS JOCTHIKEHHS 1eJIel YyTOJIOBHOIO Mpoliecca B mpa-
BOBOM TOCYZAapCTBE MOJYEPKUBACTCA HE TOJNBKO YCTOSBIIMMHUCS B TEOPUU YTOJIOB-
HO-TIPOIIECCYATbHOTO MpaBa MOHUMAHUEM, a TAKXKe U PEryILIPHO MpeaIpHHAMAac-
MBIMHU TIOTIBITKAMH UX PeQOPMHUPOBAHUS, OHA U3 TOCTEIHUX OblIa MPEeANpUHSITA B
2010 2014 rr., npunstuem PenepanbHoro 3akoHa ot 29.12.2010 Ne 433-®3. Cy-
THIO JTAHHBIX W3MCHEHHUH CTaNa IOMBITKA OTPAaHUYHUTE TOCTYITHOCTh KacCaI[HOHHO-
IO U HAJ30pPHOTO MPOU3BOJACTB, B TOM YHUCIIE OTPAHUYHMB CPOK 00XalOBaHUS IUIs
oOpariieHusI B BBIIECTOSANINE CYBI, JOCTYITHOCTh CyJa HaJ30PHON WHCTAHIUH, a
Tak)Ke MPOU3BOJICTBA MO KacCallMOHHBIM kanobam B BepxoHom Cyne P®. ITocie
MIPOBENICHHOW PEBOIIOIMOHHON ST POCCHICKOW Tpaauiuu pedopMBl 3aKOHOIA-
TeJIb OTCTYNWJ U OTKAa3ajicad OT OrpaHUYEHUH B TOCTYMHOCTH HMPOU3BOJCTB IO Me-
pecMoTpy npuroBopoB, npunsB denepanbubiii 3akoH oT 31.12.2014 1. Ne 518-03
U psl OPYTHX, KOTOPBIMH (PaKTHISCKH BEpHYJ paHee CYIIECTBOBABIIYIO CHCTEMY
TIPOU3BOJICTB IO 00kaToBaHuIO puroBopoB [8. C. 87-88].

Yemickasi TeOpHUs yroJIOBHOTO MPOIECCa OTHOCUT MPOU3BOJICTBA MO MEPECMOT-
Py MPUTOBOPOB K OJTHOMY M3 CITOCOOOB 3amuThl TipaB [9. P. 425], paccmaTtpuBas nx
B KayecTBE KJIIOUEBOW TapaHTUU 00eCrieueHUs] HHTEPECOB COOTBETCTBYIOIIMX yya-
CTHHKOB YT'OJIOBHOTO TIpoliecca (4TO He 03HA4aeT OTCYTCTBUE y CyAa O00sI3aHHOCTH
Mo 3aluTe MyOJMYHBIX MHTEpecoB). Poccuiickas Teopus yrollOBHOTO Mpolecca
paccMaTpHBaeT BOMPOC O MpeaHa3HaueHUsX aHaioruyHsiM obpaszom [10. C. 148;
11. C. 206-207; 12. C. 46].

! B KOHTEKCTE TaHHOW CTaThH MBI 6yueM 110X HUMH INMOHUMATh areJUIsINuI0, KaCCalluo U HaA30p.
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[TockombKy yenickas TeOpHsl yTOJIOBHOIO MpoLiecca MPsIMO OTHOCUT MPOU3BOI-
CTBO MO TEPECMOTPY MPUIOBOPOB K CPEACTBAM MPaBOBOW 3aIUTHI, TO C Y4ETOM
cyneOHol npaktuku EBpomneiickoro cyna mo 3amuTe mpaB deloBeKa CIeayeT OT-
METUTb OJHY OCOOEHHOCTb. UeHICKMil 3aKoHOAAaTedb CYIIECTBEHHO OIpaHHYMII
MpeaMeT U Mpeeibl KacCallHOHHOTO U HaJ30pHOro oOxanoBanus [13]. B uacTHO-
CTH, KacCaIlMOHHYIO kai00y Ha MPUTOBOP CyAa MOXKET IMOAATh TOJIBKO CaM OCYX-
JICHHBIA WJIM TOCYAapCTBCHHBI OOBHHHUTENH B TEUCHUE ABYX MECAIEB CO JHS II0-
JydeHus uToroBoro cyaebnoro pemrenus (ct. 265¢ YIIK Uexun). [Ipenenst kacca-
[IMOHHOTO PACCMOTPEHHUSI CTPOTO OTPAHUYCHBI MpeJeNiaMU JIOBOJOB kKaloObl Ha
BBIBOJIbI CYZIOB, IBUBIIMXCSI OCHOBAaHMEM JJIs IPUIOBOPA, a TAKXKE YCTAaHOBJICHHbI-
MH OOCTOSTEIBLCTBAMH, IPEANISCTBOBABIINME MPUHATHIO 00KAITyeMBIX BBEIBOIOB
(ct. 2651 YIIK Yexwun). [Ipu 3TOM k)ajti06a MOXKET ObITh MOJIaHA TOJIBKO JIMIIH B
CBSI3M C JIOMYIIEHHBIMU TPYyOBIMH OIMUOKAMH CYJIOB TICPBOH U (WJIM) ameuIsIHOH-
HOU MHCTAHIINHA, KOTOPHIC OKa3ald BIISHHE HA 3aKOHHOCTH, 0OOCHOBAHHOCTH U
MOTHBHPOBAHHOCTb MPUHSATHIX M0 Jeny pemeHuit (cT. 265b YIIK Yexun).

Kpowme Toro, yemickomy HaJ30pHOMY MPOU3BOACTBY MPHUAAH SKCTPAOPIUHAP-
HBIH XapakTep, IMOCKONBKY C HAJ30pHOU Kaimo0oil Ha MPHUTOBOp M MalbHEHIIIHE
cyneOHbIe PEeLIeHU MOXET 00paTUThCS JIUIIb €AMHCTBEHHBIN CyOBEKT — MUHHCTP
FOCTUIIMH CTPaHbI U JIUIIb MO BOMPOCAM CYIIECTBEHHOTO HAPYIICHHS 3aKOHA, JO-
MyIEHHOTO MpH paccMoTpeHun Aena (ct. 266 VIIK Yexun), T.e. OCTANBHBIM yua-
CTHUKaM YTOJOBHOIO CYIONPOHM3BOJICTBA HAJ30pHAs WMHCTAHLHUS HaNpsAMYIO He
JocTynmHa. MUHHCTpP FOCTUITUM, KaK CJIOXKUJIACh MPaKTHKA, MOAAET KaloOkl B TO-
psIKe HaI30pa TONBKO B CIYYasX, KOT/IA MIPEIMETOM JKAIOOB! SIBISCTCS CUTYaIHs
MIPaBOBOI HEONPEIEIICHHOCTH U HEeT c(hOPMHUPOBABILCICS eIHMHON CyneOHON mpak-
TUKU (KOTJa BBISBJICHHOE HapylleHHe CO3JaeT yrpo3y B OoJiblieil cTerneHu myo-
JTUYHBIM UHTEepecaM, a He JacTHeIM [14. P. 29]). [lockonbky MHBIM y4acTHUKaM
Ipolecca HaJ30pHast )kajao0a He TOCTYNHA, OYEBUAHO, YTO MUHUCTP IOCTUIIMH BbI-
CTyIaeT cBOeOOpa3HbIM HE3aBUCUMBIM OT YYaCTHHKOB YTOJIOBHOTO IIpolecca ap-
OUTPOM, OTOUPAIOIINM OTAETBHBIE CITyYau, KOTOPble HMEIOT 3HAYCHHUE JUTS TIpaBa U
CTaOMJIBPHOCTH TIpaBoONpUMeHeHus B cTpane [15. P. 710]. Takoe penieHne Bompoca
0 Ha/I30pHOM 00XaJlOBaHUW 3HAYUTENHFHO OrpPaHUYMBACT Harpy3Ky Ha BepxoBHBII
Cyn, paccMaTpUBAIOIIUM 3TH KaJ00bl, TTOCKOJBKY B €0 MPOU3BOJCTBO MOMANAI0T
JIaJIeKo HEe BCE IPOLICHUS O HAaA30pHOM IIEPecMOTpe CyAeOHBIX pemeHud. Tak,
Hanpumep, 1o coctosiHuio Ha 01.06.2016 T. MHHHUCTPOM FOCTHIIMH OBLIO MOJAHO
36 Ham30pHBIX kano0, B 2015 r. — 30, B 2014 r. — 48, B 2013 1. — 67 [16], mpu 3TOM
Ka)/1asi M3 TaKHX JKaJlo0 TOCTYIHA Ha OPUIINAIFHOM CaiiTe BEJOMCTBA.

HacTonbko cTporoe orpaHuyeHHe B BO3MOKHOCTH JOOMBATHCS CIIPaBeIMBO-
cTH OBUTO KOMIIEHCUPOBAHO 3aKOHOJATENeM B paMKax 0003HAUYCHHON KOHLIEMIHH
JIOTIOJIHUTENBHBIM MEXaHHU3MOM 3allUThl [IPaB YYaCTHUKOB YIOJOBHOI'O IpOLEC-
ca— (U3MUYECKHUX IUI, HEMPO(ECCHOHANPHBIX YYACTHHUKOB, YbH (hyHIaMEHTab-
HBIE TIPaBa MOTJIU OBITh HAPYIICHBI B KOHKPETHOM JIelie.

Koncrutyuust Yexuu [17], onpenensist monHomounst Koncrutyunonnoro Cyna
[0 PacCCMOTPEHUIO JIeJI, YKa3bIBaeT B CT. 87 Ha BO3MOXKHOCTh NPUHATHS PELICHUH
«110 *aynobe Ha pelleHne, BCTYNUBIIee B 3aKOHHYIO CUITY, U MHOE JeCTBUE opra-
HOB MyOJIMYHON BiIACTH, HapyIIalollee rapaHTHUpoBaHHbIe KoHcTUTyIMEH OCHOB-
HBIC TIpaBa W CBOOOIBI». B oTimume oT mpeamera KOHCTUTYIHOHHOTO KOHTPOJISI B
Poccuiickoit @enepanun, Koncrutyumonnslii Cyn Yexun BIIpaBe paccCMOTPETH
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xkanoOy rpakaanuHa (§ 72 3akona Ne 182/1993 [18]), B KOTOpOH OH yKa3bIBacT,
YTO MPHUHATHIM aKTOM JIF000TO MyOJUYHOTO OpraHa ObUIM HAapYLIEHBI €ro MpaBa U
cBoOoBI, oxpansiembie Konctutymumeit Yenickoit Pecriy6nuku. KoHCTHTYIMOHHBIN
Cyn Yexun Ha OCHOBAaHMHM JAHHBIX HOPM BIIpaBe MPOBEPSATh Ha COOTBETCTBUE U
TakHhe aKThl IMyOJUYHBIX OPraHOB, KaK [MOCTAHOBJIEHHS M IPUTOBOPHI CYIOB, pac-
CMaTpUBAIOUINX YTOJOBHBIC Aena. FlHade ToBOps, MPeIMETOM KOHCTUTYIIHMOHHOTO
KOHTPOJISI BEICTYIIAIOT HE TOJNBKO TpaBa M CBOOOIBI, oxpaHsemble KoHcTuTyrmei
CTpPaHBbl, HO U €€ MEXyHapOIHBIMH JI0TOBOpaMH, Kak To ycraHoBieHO cT. 10 Kon-
cTuTyuu Yexuu, KOTopble ObUIM IPUMEHEHBI C HapYIICHUEM JIN00 He TIPUMEHEHBI
CyZIOM IIpY PACCMOTPEHUH KOHKPETHOT'O YTOJIOBHOTO JIEJa.

Anamusupys npaktuky KoncturynmonHoro Cyaa Yexuu, MOXKHO BBIIECIUTH
JOCTATOYHO OOJIBIIOE KOJIMYECTBO JIeN, B KOTOPBIX Ipa)kIaHe KaIylTcs Ha Hapy-
IICHHE WX TPaB Ha CIpaBeIIMBOEe CyJaeOHOe pa3douparenbcTBo, 3pdekTuBHyO 3a-
LIUTY, NPE3yMIILHI0 HEBUHOBHOCTH U 1ip. B 2013-2015 rr. 20% Bcex mocTymnas-
mux kanod (B cpexneM okosio 5000 B Tof) KacaioCh UMEHHO BOIIPOCOB YTOJIOB-
HOM FOCTHUIIMH, OJHAKO CTOUT 3aMETUTh, YTO JIHIIL 4% OT YHClIa BCeX Kajaod 10Xo-
nuio o pemenus Cyaa mo cymecTBy, T.€. B FoJl IPUHUMAaJIOCh IpuMepHo 4045
pellIeHuil Mo TaHHOMY MpenMeTy B cdepe yrojaoBHoM toctuimu [19-21]. B Gomnb-
IIMHCTBE Takux noctaHosieHuit Konctutyunonnsiii Cyn Yexuu obOpamaeT BHU-
MaHue Ha TpeOoBaHMs EBporelickoil KOHBEHIIMH TIO 3alUTe MpaB U OCHOBHBIX
cBoOox gemoBeka 1950 r., oOpamaercs k mpakTuke EBporeiickoro cyna mo npaBam
YeloBeKa, a TAKXkKe K CTaHJapTaM, COACPKAIIUMCS B €0 PEHICHUAX, 1 TPUHUMACT
petnenusi, ocHOBbIBasick Ha HUX. Cam ke YIIK Yexun npenycmarpuBaet, 4To Mpu-
usatre KoncrurymuonasiM CyIoM pelieHus 0 PH3HAHUK CYAeOHOTO aKTa HEKOH-
CTUTYLMOHHBIM BJIeUeT ero 0e3ycJIOBHYIO OTMEHY, BO3BpallaeT MPOU3BOJICTBO IO
YTOJIOBHOMY JIETIy B TO IPOU3BOJICTBO, B KOTOPOM OBII MPHUHAT HEKOHCTUTYIHOH-
HbIA cyneOHbid akT (cT. 314h VIIK Yexun). [Ton HEKOHCTHTYIIHOHHOCTBIO TAKOTO
aKTa clieiyeT OHUMAaTh KaK TO, YTO CyZOM ObUIN IPUMEHEHBI HOPMBI 3aKOHA, TPO-
TuBOpevane KoOHCTUTYIIMHU, TaK U TO, YTO OBLIM HapylleHbl oxpaHsembie KoH-
CTUTYLIMEH TpaBa U cBOOOBI YeslOBeKa IIPU pacCMOTPEHHUH ero aena B cyae. Kon-
ctutyuuoHHbid Cyx Yexuu MOKeT MpOBEPUTh Ha KOHCTHUTYIIHOHHOCThH CyJaeOHOe
pelieHue Jr000T0 ypoBHS (Hampumep, MOCTaHOBICHHE PaHOHHOTO cyna 00 u3dpa-
HUU MEpbI NIPECEUEHN B BUJIE 3aKJIIOUSHMS II0]] CTPaxy, IPUTrOBOP IO A€y B Lie-
JIOM, ITOCTAHOBIJICHHS CYJOB KacCalliOHHON W Haa30pHOM mHCTaHImi). IIpaBo 06-
patuthces 3a 3amuToi B Koncturynmonssiii Cya TUIo coXpaHsieT, HECMOTpsI Ha TO,
4TO 00KaIyeMoe IMOCTAHOBJICHUE Cyia ObLIO yXKe MPEeIMETOM Cyae0HOr0 KOHTPO-
JI. WK TIEPECMAaTPUBAJIOCh B BBICUIMX CYAECOHBIX HHCTAHLIUAX.

OTOT MeXaHU3M UMeeT HeMajloe 3HadeHue Uil O0ecledeHHUs HaIJIeKallero
YPOBHSA 3aIIUTHI (PyHIAMEHTAIBHBIX MPaB YYaCTHUKOB YTOJIOBHOTO IPOIIEcca, 9To
MOATBEP)KIACTCS MAaHHBIMU CyHEOHOH CTaTHCTHKH. Tak, eclii B CpelHEM B TOI
Koncturyunonssiit Cyn Uexuu paccmatpuBaeT npumepHo 1000 xano0, To MoxeM
MPEANOIOKHUTE, YTO MPUMEPHO 1% BCEX UTOTOBBIX CYJAEOHBIX PEIICHUH MoIBEpra-
€TCsl TAKOMY KOHTPOJIIO, WK OKOJIO 7,5% OT uncna o6kanyeMblX INPUTOBOPOB B
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aTIeIUIAIIHOHHOM Topsiake . [IpH 9TOM CTpOrHe TPeGOBAHHS K CONCPIKAHHIO KAN0b
MO3BOJISIIOT CEPbEe3HO (PUIBTPOBATH JAeia A MEepecMoTpa, TaK Kak, HalpuMep,
94,2% Bcex noctynmuBumx B 2015 r. xxano6 B Koncruryrmonssiii Cyx UYexun Obl-
JIU OTKIJIOHEHBI, B TOM 4uciie 76,7% B CBSI3U ¢ SBHOH HEOOOCHOBaHHOCTHIO [21],
YTO 3aCTaBISIET 3asBUTENEH Oojiee BHUMATENbHO OTHOCUTBCA K COJEPKAHUIO UX
xano0 Ha BCEX CTAIUAX YrOJOBHOTO IMpOIecca, MOCKOIBKY MPOU3BOJICTBA TIO Iie-
PECMOTpY IIPUTOBOPOB, a TAKXKE U CYLIECTBYIOIIMN MEXaHU3M KOHCTUTYLIMOHHOI'O
KOHTPOJIS IPEATONAraroT 00s3aTebHOE YIaCTHE aIBOKATOB.

Poccuiickass JOKTprHA TPaJUIIMOHHO CBS3bIBACT OOECTICUCHHE HaJIeKaIlero
YPOBHS 3aIIUTHI [IpaB ¥ MHTEPECOB YYACTHUKOB YIOJIOBHOIO Ipolecca ¢ AOCTYI-
HOCTBIO U NPAKTUUYECKOH Oe3rpaHW4HOCTHIO HCIOJIB30BaHMSA CPEICTB 00KanoBa-
Hus cyaeOHoro pewmenus [23. C. 431], npu3HaBas MHUPOKUE BO3MOXKHOCTH 00Ka-
JIOBaHUS KaK IyTh JIM HE ANHCTBEHHOE 3()(hEeKTHBHOE CPEACTBO MPABOBOI 3aITUTHI
[24. C. 159-160]. Oanako B Takoi MIMPOTE CBOOOIBI OOYKAIOBAHHS PONKITACTCS
Jpyras npooyieMa: B TOJKHOM I Mepe oOecrednBaeTcsi CTaOMIbHOCTD MPUTOBOPa
B KOHTEKCTE IPaBOBOM OIPENEIEHHOCTH B KOHKPETHOM YIOJIOBHOM Jene [25.
C. 140; 26. C. 8]?

Cy1iecTBYIOIUN TOPSIIOK 00XKalOBaHUS TPYAHO NpU3HATH 3(PPEKTHBHBIM C
TOYKH 3PEHHUSI COOTHOIICHHUSI BOBMOXKHOCTEH 00KaJIOBaHUS U TOCTUXKECHUS COCTOS-
Hus res judicata B KOHKPETHOM YTOJIOBHOM jedne. [IpeicraBisiercs, 9To 3TOT TE3HUC
yOeauTeNnpHO JOKa3bIBaeT cyneOHas cratucTuka. Tak, B 2015 r. B ane/usImuoHHOM
HopsiIKe 00XKaNIOBaJICSl KaKABIM TPETHUH NMPUIOBOpP, BHIHECEHHBIM CyaOM IepBOH
WHCTAHIINH, B KACCAIIMOHHOM W HaJ30pPHOM IIOPSAKaX — KaXkJI0e BTOpoe cynedHoe
pellieHre aneJUIMMOHHON nHCTaHuuu. [Ipu 3TOM Harpyska Ha CyZAbl aneuIsUoH-
HOM MHCTaHIMM BO3pOcia KaKk MHHMMYM B JiBa pa3a Mo cpaBHeHHIo ¢ 2013 u
2014 rr., a Harpy3ka Ha CyAbl KaCCAIlHOHHON M HAJ30PHON WHCTAHIIMHN COXPaHseT-
csl IPUMEPHO Ha OJHOM YPOBHE, T.€. B CPETHEM Ka)KIBIH NEBSTHIA MPUTOBOP 00-
JKAIyeTcss B KACCALIMOHHOM HIIM HA30PHOM TOpSIKe™. B TO e BpeMs B ONHCAH-
HOW MOJIETM TPOM3BOJCTB IO TEPECMOTPY MPUTOBOPOB YeXxwH OCTYMHOCTh
CpeICTB OrpaHHYCHa, OJHAKO OHA OTBEYACT TPEOOBaHISIM M MEKIYHAPOIHBIX
HOPM M0 00€CMeUYeHUI0 JOCTYIMHOCTH ABYX MHCTaHLUHN JUIS MEpecMOoTpa MPUrOBO-
pa, 3aJ1a4yaM POU3BOJICTB, MHCTUTYIIMOHAIBHOW onpesieieHHOCTH. [laHHbIe KpuTe-
pHUH BBITEKAIOT U M3 CTaHAapTa oOecTiedeH s HaIeKaIlero mpaBoCcyausl, TPOIHK-
TOBaHHOTO EBporeiickoil KOHBEHIIMEH 1O 3aluTe MpaB YeloBeKa, KOTOPHIH (ak-
TUYECKH MPETyCMAaTPUBAET MOJIENb, KOTJIa IPUTOBOP MOKET OBITH 110 BOJIM CTOPOH
MIEPECMOTPEH B OIHOM BBIIIECTOSIICH WHCTAHIIMU IO BOTIPOCaM Kak (akTa, Tak U
MpaBa, U elle B OAHON — TOJBKO IO BOMpOCaM IIpaBa, y>K€ JOCTATOYHOH M OTBe-
yaronieil TpeboBanusiMm Konpenruu [27. C. 322-323]. U cama no cebe maHHas
cxeMma SBISIETCS TPaIWIHOHHON B MEpE, IMOCKOJBKY OHa ITO3BOJIIET O0ECIIeYHTh
JOCTATOYHBIC CPEACTBA Ul YCTPAHEHHS ONIHOOK OKOHYATEIHHOTO CYHEeOHOTO pe-
LICHUA 110 YTOJIOBHOMY /€Ty, @ 3HAUUT, U 3aIUThl HHTEPECOB YYaCTHUKOB YTOJIOB-
HOTO CYZIONIPOU3BOJICTBA, 1 HE TPEOYET 3HAUNTENLHBIX TPYI03aTpaT B MOCTPOCHUH

' B cpennem 3a rog B UYexun npososriaiaercss okono 100 Thic. IPUrOBOPOB MO YTOTOBHBIM J€NaM,
nprMepHO 14% U3 HUX oOXalyeTcs B aneJUBIHOHHOM Hopsike (4yTh Gonee 13,4 ThIC. IPUTOBOPOB) U NPH-
MepHO 1,7% (oxo:10 1,7 ThIC. IPUTOBOPOB) — B KACCALIMOHHOM [22].

2 Cm. jmanHbIe cynebHOI cTaTHCTHKH, MyOnuKyembie Ha oduimnansHoM noprane CyneGHOro nemapra-
menTa pu BC PO (http:/www.cdep.ru/).
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CcyneOHOH CHCTeMBI, B KOTOPOH Kakaoe CyldeOHOe 3BeHO OyAeT COOTBETCTBOBATH
unctanuuu [28. C. 417-419].

Bonee Toro, paccMaTpuBaemas cxeMa ¢ 0TKa30M OT JIETKOJOCTYITHBIX CPEJICTB
00KaJOBaHMs HE TIPOTHBOPEYUT U OCHOBHBIM TPEOOBaHMSM, C(HOPMYINPOBAHHBIM
Koncturymmnonusim Cynom P®, k opraHuzanuu cUCTEMBbl IIPOM3BOACTB IO Iepe-
CMOTpY MPUTOBOPOB. JlaBas KOHCTUTYLIMOHHO-TIPABOBYIO OLIEHKY MPEANPHHSATOM
3aKOHO/ATeNIeM TIONBITKE OTPAaHWYHUTH IOCTYITHOCTH CPEICTB OO0XajOBaHHUS B
2010 r., Korcrutynuonnsiii Cyn P® chopmyaupoBai MOAXOAbI K OpraHU3AIUH
CUCTEMBI IIPOMU3BOJCTB IO NEPECMOTPY HNPUroBOpoB [29]. B 4acTHOCTH, MOXKHO
BBIJICITUTH YETHIPE OCHOBHBIX U3 HUX:

1) B obecrieueHne peain3aliul YHHBEPCATEHOTO TpeOoBaHUSI 3(P(EKTHBHOTO
BOCCTAHOBJICHUSI B TNpaBax IOCPEICTBOM MpPaBOCYIHs TpeOyeTcs NMperocTaBiATh
BO3MOKHOCTH MEPECMOTPETHh OMMUOOYHBIN CYNeOHBIH aKT, IPOTHBHOE OBl CYIIECT-
BEHHO HapyIIallo MpaBo Ha 3aIINTY;

2) ocHOBHOE Opems mepecMOoTpa PelIeHHH cyAa MepBOil MHCTaHIUHU JOJKHO
BO3JIaraThCs Ha OOBIYHBIC (OpJHMHAPHEIC) CyAeOHBIC HHCTAHIINY;

3) TpebyeTcs co3maHne AOMONHUTEIBHBIX MPOLIECCYATBHBIX MEXaHI3MOB IPO-
BEPKH BCTYIHBIINX B 3aKOHHYIO CHITY CYJCOHBIX PEIICHHIA;

4) sKcTpaopIuHapHBIC CyAeOHbIE MHCTAHIIMH JTOJKHBI OBITh JOCTYITHBI JIHIIb
JUTSL ICTIPABJICHUS TaKOH CyneOHON OMmMOKH, KOTOpAas MPenonpeesiiia HCXO Je-
J1a, 9TO BJICYET HEOOXOAUMOCTh B CO3JJAaHUU CTPOTHX WHCTUTYIMOHAJIBHBIX U TPO-
LIETYPHBIX YCIOBUH 7S IEpecMOoTpa.

Takum 00pa3oMm, U3 TMPUBEACHHOW MPABOBON MO3HUIWN BUIHO, YTO, JOTIOTHSIS
c(OpPMYINPOBAHHBIN EBPOIEHCKUHA CTAaHIAPT TPESOOBAaHWH K OpTaHM3aIlH CHCTE-
MBI MPOU3BOJCTB MO MepecMOTpy npuroBopos, Koncrutyuuonnsiit Cyn P®, e
BCTyHasi B IIPOTHBOPEUHE C HUMH, PACIIUPSCT U KOHKPETH3HPYET UX COACpKaHHE
MPUMEHUTEIHHO K HAIIUM ITPABOBBIM IEHHOCTSIM.

CTOUT OTMETHTh, YTO KOCBEHHBIM II0OKa3aTeleM YBEPEHHOCTH YYaCTHUKOB
mpoliecca B TOM, YTO MX MPaBa B JOCTATOYHOM Mepe 3allUIIeHbl, a MPOoLeaypa SIB-
JSIeTCs CIIPaBEINBOM, CITyKaT MUQPHI, OTpaXKaromIie KOJHMIECTBO HKaxo0, momaH-
HBIX B EBpomeiickuii Cy/1 o mpaBaM 4YeoBeKa B YaCTH HApYyIICHNUS TIpaBa Ha CIipa-
BEJUIMBOE CyneOHOe pa30MpaTeNnbCTBO, Ha oOecmeueHne 3PQPEKTHUBHBIX CPEICTB
MIPaBOBO¥ 3aIUTEI, TpaBa Ha aneyurInuio. [Ipu mpruMepHO OTMHAKOBOM 32 TOCIIEA-
HUE JIBa FOa KOJUYECTBE jKano0, momaHHbIxX Ha 10 Teic. HaceneHus (kod(dumeHt
cocrasnser okono 0,3-0,6), kanob mo ykazaHHBIM OCHOBaHMIM Ha Yemickyro Pec-
my0imKy moxaHo 1 3a ;Ba roja, a B oTHouieHnn Poccuiickoit denepanuu — Gomnee
100 3a Tot xe mepuox [30].

Takum 00pazoM, MOXKHO CAENaTh BBIBOJ, YTO CYILIECTBYIOIIEE HOPMATHBHOE
3aKpeIICHHE MPOM3BOACTB 110 NIEPECMOTPY IMPUTOBOPOB B Poccuu ceromHs McIibI-
TBIBAaCT P HEIOCTATKOB, OOYCIIOBICHHBIX Upe3MEpHOU CBOOOAOI 00KaloBaHMUS,
OTCYTCTBHEM HMHCTAaHIIMOHHOTO COOTBETCTBUS KOHKPETHBIM NpPOHM3BOJCTBaM. B
CJIOXKHBILIEHCS CUTYalluy BBIXOJ MOYKHO HAWTH JIMIIH BO B3BEIICHHOM M MOCTETICH-
HOM pe(OopMHIPOBaHIH MIPOU3BOICTB IO MIEPECMOTPY MPUTOBOPOB, IPHUHSB MOJIEITH
Yemickoit PecriyOnuky BO BHUMaHHC B CHIIY CIEIYIOMIMX MPHYHH. BO-TIEpBBIX,
HAIllM CTPaHbI CBSI3BIBACT eIUHAS TPAMUIHS U TPUBEPIKEHHOCTh K KOHTHHEHTAb-
HOW TIPaBOBOW TpaIWIMHY, YTOJOBHO-IIPOIIECCYalbHOE 3aKOHOAATEIHCTBO O0EHX
CTpaH JOJITOE BPEMs Pa3BUBAIOCH OJWHAKOBO, MBI SIBISAEMCS YYACTHHKAMU €IIH-
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HBIX MEXIYHAPOIHEIX TOTOBOPOB MO O0ECIICUSHHIO TIpaB delioBeka. Bo-BTOpEIX, U3
MPOBEJICHHOT0 aHaJIM3a BHUIHO, YTO MOJEIHU MPOU3BOJCTB IO MEPECMOTPY MPHUTO-
BOpOB Kak B Uexuu, Tak u B Poccuu HampapiieHbl Ha JOCTIDKEHHE €IMHBIX 3a/1a4,
CHOCOOCTBYIOT 3aIUTE CXOXHX LEHHOCTCH, MCIOIB3YIOT CX0KHE WHCTPYMCHTHL
Bonee Toro, x orpaHMYeHHIO BO3MOMXHOCTEH 00>KaJOBaHUS, ONTUMHU3AIMH «HA-
CTPOHKNY» MHCTPYMEHTOB aresUIIIMOHHOTO, KACCAIIMOHHOTO U HAaJ30pHOTO TPOM3-
BOJICTB Ha JAHHBIH MOMEHT CO3JaHBI JOCTATOYHBIC YCIOBHS, B TOM YHCIIC W KOH-
CTUTYIHOHHO-TIpaBoBble mo3unuu Koncrurymumonnoro Cyna P®, uto mo3Boiser
CTPOUTHh HOBYIO MOJICNb HBOJIOIMOHHOTO Pa3BUTHUS MPOU3BOJICTB MO MEPECMOTPY
MIPUTOBOPOB B POCCUHCKOM YTOJIOBHOM ITPOIIECCE.
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Tusov Andrew G. Saint-Petersburg State University (Saint-Petersburg, Russian Federation)
PROCEEDINGS ON RE-SENTENCING AS A REMEDY FOR THE PROTECTION OF
RIGHTS IN CRIMINAL PROCEDURE OF THE CZECH REPUBLIC AND RUSSIA

Key words: resentence, criminal procedure, protection of rights, Czech Republic, Russia.

The author analyses the system of proceedings in reviewing sentences in criminal procedure in
the Czech Republic and in Russia with the view of achieving such a task of criminal procedure as the
protection of rights and interests of parties in a criminal trial. While recognizing the protection of
rights and interests to be one of the main values, the author deals with the structure of proceedings,
their availability and the existence of additional mechanisms for appealing in Czech criminal proce-
dure, availability of the proceedings for the parties of a criminal trial and other functional aspects. The
author analyses the rules of appealing, cassation and supervision under the Criminal Procedure Code of
Russia and the Czech Republic, a doctrinal attitude to the purposefulness of these types of proceedings
and the data of judicial statistics.

Having compared the order of proceedings, the author believes that appeals in criminal procedure
in the Czech Republic and Russia are similar whereas cassation and supervision are different in access
as well as in the organization of a preliminary selection of complaints for a trial based on their merits.
In Czech criminal procedure such a selection is reduced to a formal examination whereas in Russia it
depends on the judge’s decision which is often passed without studying the materials of the case and
this fact jeopardizes the justness of decisions. Despite the position of the Constitutional Court of the
Russian Federation explained in the Ruling Ne8-p of 25.03.2014, the author does not agree with the
argument that the existing selection procedure does not violate the constitutional principles. He pro-
poses a change in approach based on the properties of cassation and supervision existing in Russian
law.

The author concludes that a traditional criminal procedure model of wide access of proceedings
on re-sentencing contradicts such a value in the stability of sentences. By rejecting any possibility of
appealing, there has not been any violation of participants’ rights as the restriction may contain reason-
able but not expensive mechanisms of ensuring additional guarantees. Thus, the author believes that it
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is necessary to reform proceedings on re-sentencing gradually, taking into account both international
and constitutional requirements.
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O IPUMEHEHHWHU I'PAXKJJAHCKOI'O 3AKOHO/JIATEJIBCTBA
B PETYJIMPOBAHUM TPYJIOBbIX OTHOIIEHUI

IIpumenenue 2paxcOancko2o 3aKOHOOAMENbCMEA PACCMAMPUSAECS AGMOPAMU KAK peau-
3ayus cybvekmamu mpyoogo2o npasa HOPM 2PAdtCOAHCKO20 3AKOHOOAMENbCmed 8 mpyoo-
BbIX U HENOCPEOCMEEHHO CEA3AHHbIX C HUMU OMHOWEHUAX C NOMOWbIO CHEYUAIbHbIX
cpedcme npu cobrdeHuu onpedeientsix ycaosull. OHO HeobX00UMO ¢ Yeavio npedocmasie-
HUsl OONONHUMENbHBIX B03MOXCHOCHEN PAOOMHUKAM 8 Peanu3ayuu U 3auume C80UX npas.

B cmamve uccredosansl nexomopwie npoodnemvl NPUMEHEHUs 2PANCOAHCKO20 3AKOHOOA-
MenbCmMea 8 pe2yIuposanuu mpyooebix U HeNOCPEOCMBEHHO CEA3AHHBIX C HUMU OMHOUEHUIL.
KiroueBsle ciioBa: cybcuouapHoe npumeHeHue Hopm npasd, aHanoeus 3aKOHAa, Mamepuas-
HAsL OMEENCMEEHHOCb, HEOCHOBAMENbHOE 0b02aweHIe, UHOeKCayusl 3apadomnol niamesl,
npoben 6 npage, JIOKAIbHOE HOPMAMUBHOE PE2YIUPOBAHUE, 2PANCOAHCKOE 3AKOHOOAMENbCI-
60, MPYO0Gbie OMHOUICHUSL.

B Hayke TpyIooBOro mpaBa MOXXHO BCTPETHTb HEOJHO3HAUYHOE OTHOIICHHE
YUYEHBIX K Mpo0iieMe MPUMEHEHUS TPaXKIaHCKOTO 3aKOHOAATENhCTBA K HEKOTOPHIM
HHCTUTYTaM TPyAOBOro mnpasa. OTAeNIbHbIE aBTOPHI, HACTauBask Ha HEIOIyCTHMO-
CTH CMEILIEHHS Pa3IMYHBIX OTpaciel Mmpasa, UCXOAAT U3 HEJOIyCTUMOCTH PacIpo-
CTpaHEeHHs] HOPM TpakIaHCKOT'O 3aKOHOJaTeNIbCTBA HA TPYAOBbIE OTHOIIEHHUS [1; 2.
C. 21]. J.A. TuHOOYpr, B 4aCTHOCTH, OTMEYal, YTO TPYJIOBOE MpPaBO oOiamact
COOCTBEHHBIM HayYHBIM M TEXHUYECKHUM WHCTPYMEHTapueM, NOCTaTOYHBIM [Is
pEIIeHUs] BCEX MPAKTHYECKUX BOTPOCOB OTPACIH, IOITOMY HEOOXOAUMOCTU B CO-
JIEWCTBUN TpaKJAaHCKOTO MpaBa He Bo3HuKaeT [3. C. 63]. Ipyrue xe aBTOpHI, XOTA
U TPU3HAIOT IPHOPHUTET CHEIHATBFHOTO 3aKOHOIATENBCTBA B OONACTH TPYIOBBIX
OTHOIIICHUH, BCE K€ JOMYCKAIOT MPUMEHEHHE HOPM TPaKIAHCKOTO TpaBa B pery-
nupoBaanu Tpyaa [4. C. 16, 17; 5. C. 139-143]. .M. T'enkun, Hanpumep, moj-
YepKUBAT, YTO AJISI OTOrO TPeOYIOTCS JABa YCIOBHUS: TPYAOBOE OTHOIICHUE HE
JOJDKHO PeryJlupoBaThCS HOPMAaMU TPYAOBOTO MpaBa M MEXKAY TPaXKIAHCKUM H
TPYJOBBIM OTHOIICHHWEM ITOJKHO OBITH cXxoacTBO [6. C. 69]. [To3umnmto 3akoHOIa-
TeJsI 10 TaKOH BakHOU IMpoOieMe TakKe HENb3sl MPHU3HATH IOCIEA0BATEIEHON B
pasubie ucropudeckue nepuoanl. Tak, B [K PCOCP 1964 r. u 'K PD 1994 r. ort-
CYTCTBYIOT KaKHE-THOO HOPMBI, YKa3bIBAIOIINE HAa MEKIUCIHUIUTMHAPHBIE CBS3H
TPYIOBOTO U TPAXKAAHCKOTO 3aKoHOAarenscTBa. OnHako B . 3 cr. 1 OcHOB rpax-
naHckoro 3akoHonatenbcTBa Coro3a CCCP u pecnyOiiMk, KOTOphIE JNEHCTBOBAIH
Ha Teppuropun Poccuiickoit ®enepanuu Bmnots go 01.01.1995 r., 1.e. 1o BBene-
Hus B aericteue yact nepoit ['K PO, nmpexycmaTtprBanack BO3BMOKHOCT PETYIIH-
pPOBaHUS TPYIOBBIX OTHOIIEHUH I'pakIaHCKO-IPAaBOBBIMU HOpPMaMH B ciy4ae OT-
CYTCTBUS CIIEUATBHBIX HOPM.
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[pexncraBmsercs Oonee yOeIUTETHHON O3NS O JOIMYCTHIMOCTH B3auMOIeH-
CTBUS TPYJOBOTO U IPAXKAAHCKOTO 3aKOHOAATENbCTBA MPU PEryJIMPOBaHUU OOIIe-
CTBEHHBIX OTHOUIEHUH MO CIEAYIOMINM IPUIHHAM.

Bo-nepBrix, B mpeAMET TPyIOBOIO MpaBa Tak WM MHAYe BXOIAT UMYIIECTBEH-
HBIE OTHOILIEHUS, OCHOBaHHbIE HA aBTOHOMMH BOJIM, pABEHCTBE CTOPOH M HMYIIIE-
CTBEHHOH CaMOCTOSTEIBHOCTH YYaCTHHUKOB (TaKOBBI, HAllpUMEpP, OTHOIICHHUS IO
omjlaTe TpyJa, MaTepUajJbHOM OTBETCTBEHHOCTH CTOPOH TPYIOBOIO JOIOBOpa M
ap.). C omHoM cTOpoHBI, B cuiy cT. 2 'K P® oTHomeHus mogo0HOT0 poaa OTHO-
cATCS K MPEeIMETy IpakJIaHCKOTrO 3aKOHOJATENbCTBA, a C JIPYrol — 3TH K€ OTHO-
LIEHHUS BXOZISAT B IPEAMET TPYIOBOIO IpaBa U MOJIEKAT PETryIUPOBaHUIO HOpMa-
MH TpyIoBoro mpasa. Bmecte ¢ TeM ['paxaanckuil kogekc PD He comepkut 3a-
IpeTa Ha PeryJupoBaHUE TakuX (Ka3alnoch Obl, YHUCTO TPYAOBBIX) OTHOIICHHMA
HOpMaMH TpakJaHCKOI'0 3aKOHOAATeNbcTBAa. ENMHCTBEHHOE OrpaHHYeHHE O He-
BO3MOKHOCTH IPUMEHEHMSI IPAXKAAHCKOTO 3aKOHOJATEIbCTBA OTHOCUTCA TOJIBKO K
HWMYIIECTBEHHbIM OTHOLICHHUSM, OCHOBAaHHBIM Ha BJIACTHOM MOAYUMHEHHUU OJHOU
ctopossl Apyroit (m. 3 ct. 2 'K P®). Ilpu 3TOM H TpyIOBOE 3aKOHOJATEIBECTBO
TaK)Ke He COJEPKUT MPSIMOro 3alpeTa Ha PEeryJupoBaHHE TPYAOBBIX OTHOILEHHM
HOPMAaMH IpaKIaHCKOTO 3aKOHO/IaTEIbCTBA.

Bo-BTOpBIX, HAIM4YKME CXOKHUX METOJIOB (KOOPJMHAIIMH), a TAKKE OIHOMOPAI-
KOBBIX IPUHINIIOB PEryIHpOBaHUS (PaBEHCTBO YYAaCTHHKOB, CBOOOZA JOTOBODA,
cyneOHast 3aIiTa HapyIICHHBIX TIPaB) MPeaonpeaessieT BO3MOXKHOCTh CyOcuamnap-
HOT'O MPUMEHEHHUSI HOPM TPAKIAHCKOTO 3aKOHOJATeIbCTBA B cllyyae OOHAPYKEHHS
npobena B peryIMpoBaHAN OTHOIIEHUH TPYIOBBIM 3aKOHOJATEIECTBOM.

B-TpeTbux, HEeNb3s HE 3aMETUTh, YTO AEUCTBYIOUI ['paxknanckuil kogexkc PO
pEeryIupyeT OTAENbHBIC DJIEMEHTHI TPYIOBBIX OTHomeHui. Tak, B ct. 64 'K PO
MPEAYCMOTPEHO, 9TO TpeOOBaHUSI PaOOTHHUKOB IO OIUIATE TPYyJa NMpPH JHMKBUIAINN
IOPUIMYECKOTO JIMLA YJIOBIETBOPSIOTCS BO BTOPYIO OdYepeab, IOpU HEao-
CTATOYHOCTH MMYIECTBA OPTaHM3AlMM €ro paclpeleieHHe MPOU3BOIUTCS IPO-
MOPIIMOHANBHO pa3Mepy TpeOOBaHWH, B HEYJOBIETBOPEHHOW 4YacTH TpeOOBaHHSA
paboTHHKOB cuuTaroTcs morameHHbMu. [Tyakrom 3 cr. 185.1 TK P® ycranosme-
HO, YTO JOBEPEHHOCTh Ha MOJy4YeHHE 3apaOO0THON MJIAThl U WHBIX IJIaTeXeH, CBs-
3aHHBIX C TPYJOBBIMH OTHOIICHHUSMHU, MOXET OBITh OECIUIATHO YAOCTOBEPEHA Op-
raHMU3aIueH, B KOTOPOU oBepuTenb paboraeT win yuutcs. Hakoner, ct. 1109 T'K
P® me momyckaeT BO3BpaT B KaueCTBE HEOCHOBATEIBHOTO OOOTamieHus 3apadoT-
HOU TJIaThl U MHBIX IJIaTEKEN, IPEIOCTABICHHBIX IPaXXIaHUHY B KAUECTBE CPEJICTB
K CYIIECTBOBAHHMIO, IIPH OTCYTCTBUH HETOOPOCOBECTHOCTH C €TO CTOPOHBI M CUET-
HOU OIITHOKH.

B cBsI3u ¢ M3NOKEHHBIM ClENyeT MPHU3HATh, YTO NPUMEHEHHE TPakIaHCKOTO
3aKOHO/ATENBCTBA K TPYAOBBIM OTHOIICHHSM SBISCTCS OOBEKTUBHO HYXHOH U
WHTCHCUBHO Pa3BUBAIOLICHCA pealMeil COBPEMEHHOW MNPABOBOM JEHCTBUTEIBHO-
ctu. s Gosiee MONMHON XapaKTEPUCTUKU TaHHOTO SBJICHUS HEOOXOIUMO OIpere-
JIUTH €r0 TIOHATHE U OOPATUTHCS K aHAIN3Y €r0 CYITHOCTHBIX MMPU3HAKOB.

[MpumeneHme TpaskIaHCKOTO 3aKOHONATEIBCTBA — 3TO PeaTH3alus CyObeKTaMu
TPYZIOBOTO IIpaBa HOPM TPa)TaHCKOTO 3aKOHOAATENHCTBA B TPYAOBBIX M HETIO-
CPEICTBEHHO CBSI3aHHBIX C HUMHU OTHOILIEHUSX C MOMOIIBIO CIEIUANBHBIX CPEJICTB
IIpY COOJIIOICHUH OTIPEACTICHHBIX YCIOBHUH.

[IpencrasnseTrcss HEOOXOAMMBIM UCCIIE0BATH IPU3HAKU ATOTO MOHATHS.
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1. [loBenenne CyOBEKTOB MMEET BOJICBOH, MPABOMEPHBIA W aKTUBHBIA Xapak-
Tep, peau3yeMoe Ha OCHOBE HOPM I'PayKIaHCKOTO 3aKOHOAATENbCTBA (pazymeercs,
C y4eTOM COZIep KaHUsl OTPACIIEBBIX HOPM) B (popMe caMoperyInpoBaHus U MPaBo-
npumeHeHus. [lo cmpicay cr. 2, 3 'K P® x TpyIoBBIM B HETIOCPEJICTBEHHO CBSI-
3aHHBIM C HUIMH OTHOLIEHHUSAM MOTYT IPUMEHSITHCS HOPMBI IPakIaHCKOTO 3aKOHO-
JIaTeNLCTBA, K KOTOPOMY OTHECEeHBI TOJbKO [ paxnanckuil konekec PO u dpenepans-
HbIE€ 3aKOHBI, IPUHATHIE B COOTBETCTBUU C HUM. IIpoune 3akoHBI U MOA3aKOHHBIE
aKTHI, 00BIYal W MEXKIYHAPOIHBIE TOTOBOPHI XOTS U ABJLIFOTCS UCTOYHUKAMH T'pa-
JKIAHCKOTO MPaBa, HO HE OTHOCSTCS K TPakJaHCKOMY 3aKOHO/ATEIbCTBY, a CIIEI0-
BaTEIBHO, HHU TIPH KaKUX OOCTOSATEIHCTBAX HE NMPHUMEHSIOTCS K TPYAOBBIM OTHO-
LIeHUAM. YYUTHIBAs HEOJHO3HAUYHOE MOHMMAaHHE HOPMBI B IOKTPUHE, a TaKKe UX
BHUJIOBOE pa3jinyhe, OTMETHM, YTO MPUMEHATHCS K TPYAOBBIM OTHOILIECHHUSIM MOTYT
HCKITIOYUTEIFHO HOPMBI YIIPAaBOMOYHBAIOIIETO M OOS3BIBAIOIIETO XapakTepa (pe-
TYJSITUBHBIE U OXpAaHUTENIbHbIE, UMIIEpATUBHbIE U TUCIO3UTUBHBIE). Henb3s npu-
MEHATh K TPYAOBBIM OTHOUIEHMSM 3aIlpPEINAOIINE HOPMBI TPaXAAHCKOTO 3aKOHO-
JIATeNbCTBA, MOCKOJIBKY 3TO MOXET 3HAYUTEIBHO OTPAaHMYUTH MpaBa U CBOOOJBI
CTOPOH TPYAOBOTO OTHOIIEHUS. BO3MOXHOCTH HCIOJB30BaHMS HMHBIX MpeANuca-
HUP TO3UTHUBHOTO TPAXKAAHCKOTO MpaBa (HOPM-NMIPUHIUIIOB, HOPM-LIEIEH, HOpM-
JNeUHUIMN U T.J.) HE UCKIFOYAeTCs, HO BCe )K€ HE XKellaTellbHa, IIOCKOJIBKY B HUX
OTCYTCTBYET OIIPEICNICHHOE MpPaBMIIO moBeneHus. bomee Toro, n30bITOUHOE TIEpE-
HECeHHE MHCTUTYTOB M3 OJHOW OTpaciiy B JIPYTYIO pa3MbIBaeT I'PaHULIbl peryJiu-
pOBaHUSI.

2. O0OBEKTOM yKa3aHHBIX JCHCTBUH MOTYT OBITh TPYAOBBIC U HETIOCPEICTBEHHO
CBSA3aHHBIE C HUMU OTHOILIEHUSA, HE YperyJIupoBaHHbIE HOPMAaMHU TPYAOBOTO MpaBa,
OCJIOKHEHHBIEC HMBUIIMCTUYECKUM JIEMEHTOM, T.€. SIBISIFOIIMECS UMYIECTBEHHBI-
MU U HEMMYIIECTBEHHBIMU OTHOLICHUSMH, OCHOBAaHHBIMH Ha PAaBEHCTBE, aBTOHO-
MUH BOJH ¥ UMYIIECTBEHHOH CaMOCTOSITEIEHOCTH €r0 YIaCTHHKOB (3TO (haKTHIe-
ckuil 00beKT). OHAKO MOCKOJBKY Pe3yJIbTaTOM JIFOOOTO MPaBOBOTO BO3JEHCTBUA
SIBJISIETCSl peaji3alvs MpaBa B IOBEACHUU JIIOJIEH MOCPEICTBOM CIEIHAIbHBIX
MIPaBOBEIX CPEICTB, IOPUANMISCKAM 00BEKTOM MIPUMEHEHHSI TPaKIaHCKOTO 3aKOHO-
JaTeNbCTBA JOJDKHBI PU3HABATHCS TaKUE DJIEMEHTHI MEXaHU3Ma MPaBOBOTO pery-
JTUPOBaHUsSI TPYJOBBIX OTHOIIICHUH, KaK OOIIECTBEHHBIE OTHOIICHUS U aKThI pealu-
3anuu (MpuMeHeHns) npaBa. FOpuandeckuM 0ObEKTOM JaHHOU NESTETLHOCTH HE
MOJET OBITh MIPHU3HAH TaKOH 00s3aTebHbII deMeHT MIIP, kak HOpMa TPYAOBOTO
MpaBa, MOCKOJIBKY IENIbI0 YPEeTyIUpOBaHUs He SBJSIETCS Kakas-Tubo TpanchopMma-
s HopM IpaBa. CieoBaTeNbHO, IPUMEHEHNE I'PakIaHCKOIO 3aKOHOJATEIbCTBA
BO3MOJKHO TOJIbKO B paMKaX KOHKPETHOI'O TPYIOBOTrO IpaBooTHoueHud. Ilpu ero
OTCYTCTBHUU TOBOPUTH 00 aOCTPaKTHOM MPUMEHEHUH HOPM IPa)kIaHCKOTO 3aKOHO-
JlaTeNbCTBa B TPYAOBOM IpaBe Henb3sA. ClenoBaTenbHO, pacCMaTpUBaEMoOE sIBile-
HHUE HEOOXOANMO OTINYATh OT HEMIOCPEICTBCHHOTO PETYIHPOBAHUS TPaXKIAHCKUM
3aKOHOJATEIBCTBOM TPYJOBBIX OTHOIIEHMM B CiIydasX, €CIM 3TO MPsIMO TpEy-
cmotpero 'K P® wimu TpynoBeiM kojgexcom PO Ha OCHOBE OTCHUIOYHBIX M OJiaH-
KeTHBIX HOpM. OIHaKO OH00HBIE (haKTHl 3aKOHOTBOPYECKON TEXHUKH HE TOJDKHBI
MPUBOJNTh K Mpu3HaHU ['paxaaHckoro konekca P® HCTOYHMKOM TpPyAOBOTO
rpasa.

3. YcnoBusMU NPUMEHEHHS HOPM TpakJaHCKOTO 3aKOHOJATENIbCTBA B TPYHAO-
BOM IpaBe SBJIAIOTCS:
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a) oOHapyXeHHe Mpodena B peryTUpOBaHUH UMYIIECTBECHHBIX WM HEUMYIIIe-
CTBEHHBIX TPYJOBBIX M HEMOCPEACTBEHHO CBS3aHHBIX C HUMHU OTHOILEHHUH, MOj
KOTOpPBIM TIOHMMAaeTca JHOO MONHOE OTCYTCTBHE HOPM MO perjaMeHTAIlMH KOH-
KpPETHOU CUTyaluu, THOO0 ee HEMOIHOE PEeTyIHPOBaHIE NMCIOIIIMICS UCTOUYHHIKA-
MU TpynoBoro npasa [7. C. 162];

0) OTCYTCTBHE COTJIALICHUS MEXAY CyObeKTaMHu TPYIOBOTO MPaBa Mo TaHHOMY
BOIIPOCY (HAIpHUMeEp, TPYAOBOTO JOTOBOpA WM JIOTOBOPA O MAaTEPHAILHOW OTBET-
CTBCHHOCTH PaOOTHHKA), 8 TAK)KE HEBO3ZMOXKHOCTH BOCIIOJTHEHHSI ITpodera B ciaydae
pPaccCMOTpEHUS U pa3pelleHUs] UHANBUIYaTbHBIX U KOJUIEKTUBHBIX TPYIOBBIX CIIO-
POB HHBIM CIIOCOOOM (HAmpHMep, JOCTIKCHHUEM COTJIAIICHHUS IO HEYypPeryJIupo-
BaHHBIM Pa3HOIJIACHAM, B TOM YHCJIE IIOCPEICTBOM YTBEPKIECHUS CYJIOM MUPOBOTO
COTJIAIIECHHUS);

B) H&JIWYME HOPMBI IPAKAAHCKOTO 3aKOHOAATEIbCTBA, PErVIaMEHTHUPYIOLIEH
KOHKPETHYIO CUTYalMIO U He MPOTHBOPEYAIleil CyIecTBY MPaBOBOIO PEryIupoBa-
HUS TPYJOBBIX OTHOILICHUI.

Taxk, mo ogHomy u3 gen BepxoBublii CyJl yCTaHOBWII, YTO OOIIME MOTOKESHUS
IpaXIaHCKOro0 3aKOHOAATEIbCTBA O HEAECUCTBUTENBHOCTH CAEJOK K TPYAOBBIM
OTHOILICHUSM HE MPUMEHSAIOTCS, TOCKOJIBKY TPYIOBOH JOTOBOP HE SIBIISETCS CHEN-
KOH B TOM CMBICIIE, KOTOPBII 3TOMYy HOHATHIO npuaaercs crateedl 153 I'K PO, k
OTHOILEHUSIM 10 TPYAOBOMY IOTOBOPY HEJIb3d IPUMEHHUTDH IIOCIEICTBUSI HEACHCT-
ButenbHOCTH cAenokK (cT. 167 'K PD) u Bo3BpaTuTh CTOPOHBI B TIEPBOHAYATHHOE
nojoxexnue [8].

HeOGe3piHTEpECHBIM SIBIACTCS U TOT (PAKT, YTO XapakTep MPUMEHEHHUS HOPM
TPaKIaHCKOTO 3aKOHOIATENECTBA CYIOM Ha MPAKTUKE MOXET OBITh Pa3HBIM: SIB-
HBIM, KOTJ]a B TEKCTE PELICHHUS HEMOCPEICTBEHHO YKa3bIBAaeTCsl Ha KOHKPETHYIO
HOpPMY H3 CMEXHOH OTpaciu IpaBa, U CKpPHITHIM — B ONUCATEIbHO-MOTUBU-
POBOYHOM YacTH pEIICHUS YUMTHIBA€TCA TPa’KIaHCKO-IPABOBOE PETYJIMPOBAHUE
TPYJOBBIX OTHOILIEHHIA, HO CChUIKA HA IPUMEHsIEMble HOPMBI IIPaBa OTCYTCTBYET.

ITockoneky mpoben B TPyIOBOM IpaBe CO3JaeT HEONPEACICHHOCTh (Hesc-
HOCTH) B pealT3alni CYObEKTHBHEIX MPaB U IOPUIMYCCKAX 00SI3aHHOCTEH Pa3HBIX
cyOBEKTOB TPYAOBOTO IMpaBa, MpU MPUMEHEHUH TPaXKJAHCKOTO 3aKOHOJATEIbCTBA
JTOJKHBI YYUTBIBATHCSI 0COOEHHOCTH MX cTaTyca. Tak, pabOTHHK 1O OTHOIICHHUIO K
paboTomarento 3aHUMAeT NOAYMHEHHOE TTOJIOKCHNE, OH SIBISIETCS Oonee ys3BUMON
U c1aboi CTOPOHOH TpymoBoro morosopa. CiemoBaTebHO, HOPMBI TPasKIaHCKOTO
3aKOHOJATENIbCTBA, PACIIPOCTPAHSIOUIUECS] HAa HET0, JOJKHBI MPEJOCTaBISATh EMY
JIOTIOJIHUTENBHBIE IIpaBa, rapaHTUM U IPEUMYyLIECTBa, HO HE MOTYT BO3/ararh Ha
HEro Kakwe-mdo obpemeHenns. Hampotus, paboTtonaTens, kKak Oojee CHIbHAS U
npogeccroHallbHasi CTOPOHA, MPU yKa3aHHBIX 00CTOSITEIbCTBAX BBIHYXKAEH HECTH
PHICK JOTIOTHUTEIBHBIX 003aHHOCTEH.

4.B conepxaHue NaHHOIO IMOHATHSA HE BXOJUT OKOHYATENIbHOE YCTpaHEHHE
Mpo0OesoB B MPAaBOBOM PETYJIHPOBAHUU, AJSI KOTOPOTO MPEeAyCMOTpeHa MHas Clie-
nuanbHas Gopma (Hampumep, MpaBOTBOpUYECTBO). Henmb3s paccMaTpuBaTh MHCTH-
TYT NPUMEHEHUS I'PaKIAHCKOIO 3aKOHOATENILCTBA U TSl YCTPaHEHUs KaKuX-TH00
OIIMOOK B IPAaBOBOM PETYJIUPOBAHHUHU C LIEIbIO OTMEHBI JeHCTBUS WM HEIIPUMEHe-
HUSL HOPM TPYJOBOTO IpaBa, MPOTUBOPEYAIINX 3aKOHOAATENbCTBY Wi KoHcTHTy-
nuu P®. B Takux cuTyanusx BO3MOXKHBIE KOJIM3UM JOJKHBI pa3pelaThbes ¢ yue-
TOM pa3HOU IOPUIUYECKOH CHIIBI UCTOYHHKOB TpyHoBoro mpasa (ct. 5 TK P®),
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pasrpaHUYCHUS TIOJTHOMOYHH MEeXAy (heaepaabHbBIMU OpraHaMH TOCYIapCTBEHHON
BJIACTH U OpraHaMu T'OCyJapCTBEHHOH BiacTH cyobekToB PO (ct. 6 TK P®), coor-
HOIICHUS JJOTOBOPHOTO M HOpMaTUBHOTO perynuposanus (ct. 9 TK P®), npuopu-
TeTa OOIIETPU3HAHHBIX NPUHIUIIOB ¥ HOPM MEKIYHAPOIHOTO TIpaBa U MEXKIyHa-
ponubix goroBopos (ct. 10 TK P®), neiictBus obiieil U cnennaibHOR HOPM, TpH-
opuTeTa OoJiee MO3THEH HOPMBI, BO3MOKHOCTH MPU3HAHUS HOPMATHBHBIX MPEIIH-
CaHWIl HeJeHcTBUTENBHBIME (TIpoTHBOpevyamuMu Konctutytuun P®) B mopsake,
MPEIyCMOTPCHHOM 3aKOHOJATENECTBOM, M HETPUMEHECHUS akTa (COTAIIeHU),
MPOTHUBOPEYANIETO WHBIM HCTOYHUKAM TPYIOBOTO TpaBa,  T.J.

5. IlpakTH4yecKUM pe3yIbTaTOM MPUMEHEHUS TPasKIaHCKOTO 3aKOHOIATEIbCT-
Ba K TPYIOBBIM OTHOIICHHSM SIBISTIOTCS FOPUCIUKIIHOHHBIC U HEIOPHCIUKIINOHHBIC
(hopMBI peanu3aluu mnpasa B NOBEJCHUU CYOBEKTOB TPYAOBOrO MPAaBOOTHOILIEHHS.
K HeropucIukmoHHEIM (GopMaM clIeqyeT OTHECTH OCYIIECTBICHUE (MCIIONB30Ba-
HUE) TPYAOBOTO MPaBa M MCIIOIHEHUE TPYIOBOH 00SI3aHHOCTH CaMHMH PAaBHOIIOC-
TaBJICHHBIMH CyObeKTaMu (paboTHMK U paboTonaTens), a K IOPUCAUKIHOHHBIM
(YynpamiieHUECKHM) — IPUMEHEHHUE HOPM TIpaBa BIACTHBIM CyOBEKTOM I10 OTHOIIIE-
HUIO K TOABIACTHOMY (OpraH IO pPacCMOTPEHHUIO HHIAWBHAYAIBHBIX TPYIOBBIX
criopoB — cyn, KTC B oTHomeHnn paboTHUKa U paboronatens). Bropas ¢opma
peanu3anny, Kak MpaBOIpUMEHUTEIbHAS IPOLEAypa, IPETBOPSIETCS B CIEAYIOIINX
CTaJINSAX: YCTAaHOBJICHUE (DaKTHIECKUX OOCTOSTEILCTB Jieja; BHIOOP W aHAIHU3 HOPM
TPYAOBOTO TIpaBa U HOPM T'Pa)kTAHCKOTO 3aKOHOAATEIBCTBA, PETYIUPYIOMIETO OT-
HOIIIEHNE; MMPUMEHEHHE YKa3aHHBIX HOPM; BBIHECEHHE UTOTOBOTO MPAaBOIIPHUMEHH-
TEJNEHOTO PEIICHHS ¥ €r0 TOBEJCHHUE IO CBEJCHHUS 3aMHTCPECOBAHHBIX JIHII.

6. [IpumeHeHe HOPM TPAXKIAHCKOTO 3aKOHOMATENBCTBA K TPYIOBEIM OTHOIIIE-
HUSIM JIOJKHO OCYILIECTBIIATHCS C MOMOIIBIO CHIELHATbHBIX IOPUANYECKUX TIPUEMOB
[9. C. 347-348]. Hauboiiee mpueMiIeMbIM CITOCOOOM TPEOI0JICHHSI Tpodesia B KOH-
KPETHBIX CHTYalUsIX SBISICTCS CyOCHOMapHOEe IPUMEHCHHE, T.e. NMPUMCHEHHE K
TPYJOBBIM OTHOILIEHUSM, HE ypPeryJIHpOBaHHBIM TPYIOBBIM NPaBOM, HOPM TI'pax-
JTAHCKOTO 3aKOHOJATENbCTBA MOCTONBKY, IIOCKOIBKY 3TO HE IMPOTUBOPEUHT UX CY-
mectBy. OnHako B.H. KapTamos cunraer, 9ro cyOcuanapHoe IpHUMEHEHUE — «HE
CPEICTBO U HE CIOCOO BOCHONHEHUs MPOOETIoB B IpaBe, a caMo AEHCTBUE, XapaK-
Tep AEUCTBUsI HOpMaTUBHO-TIpaBoBbIX npennucanuin» [10. C. 330]. MbI Takxke He
TIOJICPKIBAEM HJICI0 OTOXKICCTBICHIS JAHHOTO IIpHUEeMa C MEXOTpacieBoil aHao-
THell 3aKOHA, KOTOpas B TPYIOBOM IIPaBe €CIIH M MOXKET OBITh MCIONB30BaHa, TO
UCKIJIIOYUTENIFHO CYJIOM U TOJIBKO NPH YCTAHOBJICHUM CXOJICTBA OTHOLICHUH, pery-
JUPYEeMBIX pa3HbIMH OoTpaciisiMu mipaBa (. 3 cr. 11 I'TIK P®) [11, 12]. Crnenyer
MIPU3HATD, YTO aHAJIOTHS 3aKOHA B CPABHECHHH C CYOCHANAPHBIM IPAMEHEHUEM, BO-
HEPBBIX, UMEET Oonee y3KyHo chepy NPUIOKEHUs (TOIBKO B MPOLECCE PACCMOTpE-
HUS JIeJI Cy/laMu), @ BO-BTOPBIX, Oosiee abCTPaKTHBIA XapakTep.

[pencraBmseTcss HEOOXOAWMBIM OCTaHOBUTHCS Ha OTHCIBHBIX CHTYAIHAX
MPAaKTHKH, KOTOPbIE UMEIOT CMEXHBIN MPaBOBOM XapakTep U MOTYT OBITH pa3pe-
IIEHBl Ha OCHOBE CYOCHAMApHOTO MPUMEHEHHsS HOPM TIPaKIAHCKOTO 3aKOHOIA-
TENBCTBA K TPYJOBBIM M HETIOCPEICTBEHHO CBSI3aHHBIM C HUMH OTHOIICHHSIM.
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1. Omnowenusa @ chepe N10KANLHO20 HOPMAMUBHO-NPABOGO20 PEYUPOEA-
HuA

Kak m3BecTHO, 0COOEHHOCTBIO CHCTEMBI UCTOYHUKOB TPYAOBOTO TpaBa sIBIIS-
€TCsl HAIMYWE B HEH JTIOKAaJbHBIX HOPMATHBHO-TIPABOBEIX aKTOB. XapakTep yKa3aH-
HBIX aKTOB pa3lindeH. B ogHUX cilydasx OHH, OTpa)kas cneuu(UKy OTHOLICHUH Y
KOHKPETHOTO paboTojaTensi, MPU3BaHbl YIy4llaTh IOJOXECHHE PAOOTHHUKOB IIO
CPaBHECHHUIO C TPYAOBBIM 3aKOHOAATEIFCTBOM M MHBIMH HOPMATHBHBIMH IIPABOBBI-
MU aKTaM¥, KOJUICKTHBHEIM IOTOBOPOM, COTJIAIICHUSMH. B Jpyrux e cirydasx
OHH KOHKPETHU3UPYIOT MPaBUjia MOBEICHHS, KOTOPhIE OTCYTCTBYIOT B HHOM HCTOY-
Huke. IlocmenHuii BUI JIOKIBHBIX HOPMATHBHBIX aKTOB MOJKET CYIIECTBOBAThH B
IByX (opmax: HeoOs3aTenbHON W oOs3aTenpHOW. HeoOs3aTenmbHBIC JOKANTbHBIC
HOpMaTHBHBIE aKThl IPUHUMAIOTCA paboTomaTeNleM Cyry0oo Mo COOCTBEHHOH MHU-
[IUaTHUBE, X W3JaHUC SBISETCSA MPaBOM, a HE 00sM3aHHOCTBIO padotomarens. Ot-
CYTCTBHE MONOOHBIX aKTOB y pabOTOAaTeNsl caMo Mo cebe He MOXKET YXYAIIUTh
MOJIO’KeHNE PabOTHHUKOB, MOCKOJIBKY B HEOOXOAMMBIX CUTYalUsIX PEeryIupOBaHHE
OCYIIECTBJISIETCS. UHBIMA HMCTOYHHKaMH. BmecTe ¢ TeM JneicTByromiee TpyJoBOE
3aKOHOJATENBCTBO MCXOANUT U3 HEOOXOIMMOCTH TIPHHATHS OTICIBHBIX BHIOB aK-
TOB, KOTOpbIE TPU3BaHbl 00ECTICUUTh Peal3alyIo U 3alUTy MpaB padoTHUKA. M3-
JlaHWe TI0JJOOHOTO poJia aKTOB SBIsiETCS OE3yCIOBHOU 00s13aHHOCTBIO paboToaare-
JI51, TIOCKOJIBKY B MX OTCYTCTBHE IPABOBOE MOJOKEHHE PabOTHHKOB OYAET yXya-
meHo. OIHAKO TPYIOBOE 3aKOHOJATEIECTBO HE YCTAHABIUBACT CAMOCTOSTEIIEHOTO
BHJIa UMYIIIECTBEHHON OTBETCTBEHHOCTH paboTomarens rnepen paboTHUKOM 3a OT-
CYTCTBHE 0053aTECIBHBIX JOKAIGHBIX HOPMATHBHO-TIPABOBBIX aKTOB, X MPOTHBO-
pedue WHBIM HCTOYHUKAM TPYAOBOTO IIpaBa W HEHAIJIeXKallee KaueCTBO IIPAaBOBOTO
peryJiupoBaHusl.

EnuHCcTBEeHHON TapaHTHel mpaB pabOTHHKAa MOXKeET BBICTymaTh 4.4 cT. 8 TK
P® o HenmpuMeHEHHH HOPM JIOKAaJbHBIX HOPMATHBHBIX aKTOB, YXYIIIAIOIIUX ITO-
JoKeHHe pabOTHUKOB MO CPABHEHUIO C YCTaHOBJIEHHBIM TPYIOBBIM 3aKOHOATEIb-
CTBOM M WHBIMH HOPMATHBHBIMH MPABOBBIMU aKTaMH, KOJJICKTUBHBIM JTOTOBOPOM,
COTJIAIICHUSIMH WM TIPUHATHIX 0e3 coOoaeHus yctanoBieHHoro cr. 372 TK PO
MopsAAKa y4yeTa MHEHHUS NPEJCTaBUTEIBHOTO OpraHa pabOTHUKOB. B HBIHEIIHUX
YCIOBUSIX JAHHOE PEIICHHE 3aKOHOJATeNsl Helb3sl MPU3HATh JOCTaTOYHBIM. Ha-
nmpuMep, ecnu padoTomaTens HE NMPOM3BOIAWT MHICKCAIIMIO 3apaOOTHOM IIIATHI B
nopsiaike, ycranoBiieHHOM cT. 134 TK P®, To 3TuM HapymaroTcs mpaBa pabOTHH-
KOB Ha peajbHOE MOBBIIICHUE 3apaboTHOH tiaTel. TK PO He mpemycmarpuBaer B
TaKOM CIIyJae Ha/JIeXkKaIero MeXaHN3Ma HHICKCAINH, B CBS3H C UYeM IPEICTaBII-
eTcss 000CHOBaHHBIM CyOCHANApHOE MPUMEHEHHE K TaKOi KaTeropuH CIIOPOB CT.
318 'K P® 06 yBennueHun cyMmM, BBHITUIAYMBAEMbIX Ha COAEp KaHUE IpaxKIaHUHA,
MIPOTIOPIIOHATIFHO TTOBBIIICHHUIO YCTAaHOBICHHOH B COOTBETCTBUH C 3aKOHOM BEJIH-
YHHBI TPOKUTOYHOTO MUHAMYMa.

[Ipencrasnsercs, 4To Bo3MelIeHHe YOBITKOB (yiiepOa) B TaHHON CUTyallud Ha
ocHoBaHu# HOpM cT. 15 T'K P®, crt. 232, 233 TK P® rtaxxe gomyctumo. BaxHoi
TpakIaHCKO-TIPAaBOBOM TapaHTHEH BO3MEIIECHHS YOBITKOB B TPYAOBBIX OTHOIICHH-
SIX TOJKHO cTaTh nosiockenue 1. 5 ¢1. 393 'K P® o Tom, 4TO B BO3MENICHUU YOBIT-
KOB HE MOXKET OBITh OTKa3aHO TOJBKO HAa TOM OCHOBaHUH, YTO UX pa3Mep HE MOKET
OBITH YCTaHOBIICH C Pa3yMHOH CTEIIEHBIO TOCTOBEPHOCTH.
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2. Omnowenua no noeody MamepuaibHOW OMEEnCmEeHHOCMU pPAdOmo-
oamens 3a 3a0epIHCKy 6blnaamsl 3apadomHoil naiamaol

Crateeit 236 TK PO 3akperuieHo, 4To Mpyu HapylIeHuH paboToaareneM ycra-
HOBJICHHOT'O CPOKA BBITUIATHI 3apa00THOM IIATHl M HHBIX BEITLIAT, IIPHYUTAIOMIAXCS
paboTHUKY, paboTomaTesb 00s3aH BBIIIATUTh UX C YIUIATOW MPOLIEHTOB (IEHEX-
HOW KOMIICHCAIlMU) B pa3Mepe HEe HUXKE OJIHOW TPEeXCOTOW AEWUCTBYIOIIEH B 3TO
BpeMsl CTaBKH peduHaHCHpoBaHUA LleHTpanpHOrO 0aHKa OT HEBHIIUIAYCHHBIX B
CPOK CYMM 3a KaX/blil JeHb 3aIep>KKH HauWHasi CO CJIEIYIOLIEro IHS MOocie ycTa-
HOBJICHHOI'O CpPOKa BBIIIJIATHI MO JCHb (I)aKTI/I‘IeCKOFO pacycera. B cootBercTBHU C
VYkazanuewm L[b P® ot 11.12.2015 1. Ne 3894-V ¢ 1 suBaps 2016 r. 3HaUeHHE CTaB-
ku peduHancupoBanus banka Poccnm mpupaBHHBaeTCS K 3HAYCHHIO KIFOUEBOU
craBku banka Poccun. Ha HacTosmmii MOMEHT pa3Mep KIIFOUEBOW CTaBKH COCTaB-
nser 11% (uagpopmarust barka Pocecnn ot 31.07.2015 1. «O KiIr04eBoii cTaBKe»).
Heo0xoquMo OTMETHTB, 4TO MOMOOHEBIM pa3Mep CaHKIUHM XOTS W BBIIIE pa3Mepa,
npeaycMoTpeHHoro ct. 395 T'K P®, HO Bce ke He Mo3BOJsIeT pabOTHUKY KOMIICH-
CHPOBATh BCE YOBITKH, IPUYNHEHHBIC €My HE3aKOHHOH 3a/1ep>KKOH BBIMJIATHI 3apa-
0oTHO# TIaTEL. B 3TO# cBs3M HEOOXOANMO HPHU3HATH, YTO IIOJIOKECHUE TTOTEPIICB-
mero paboTHUKA ropaszo 0ojiee HEBBITOJHO MO CPaBHEHUIO C TOJOXKEHUEM T'pa-
JTAHCKO-TIPaBOBOTO KPEIUTOPa, KOTOPOMY B aHAJIOTHYHOW CUTYallMH 3aKOH rapaH-
THPYET BO3MEIICHHE YOBITKOB B YacTH, MPEBBIMIAIONICH CyMMy MpPOINEHTOB (1. 2
ct. 395 T'K PO).

Bonee Toro, 3a pamkamu ct. 236 TK P® ocraroTcst cutyanum, korna pabotosa-
TENb, CO3HATENBHO HApymiash CPOKM BBIIUIATHI 3apabOOTHOM IUIATHI, HM3BICKACT
OOJIBIIYI0 YKOHOMHUYECKYIO BHITOAY OT HCIIONB30BAHUS ICHEXKHBIX CPENCTB, UM
pa3Mep CaHKIHUH, KOTOPbIM MPEeIyCMOTPEH 3aKOHOM. 3Jech He MpeaCcTaBIseTCS
BO3MOXXHBIM TOBOPHTH 00 OTBETCTBEHHOCTH pabOTOAATENs, MOCKOJIBKY HHUKAKUX
HEOTAaroNpUATHBIX MMYIICCTBEHHBIX MOCICACTBHIA y HEro He BO3HHKaeT. CTOHT
OTMETHUTb, YTO AJISl MOJAOOHBIX CIy4yaeB B TPAKIAHCKOM IIpaBe YCTAHOBJECH 3aIlpeT
Ha U3BJICYCHHE IPEUMYIIECTB U3 CBOETO HE3aKOHHOTO moBeaeHus (cT. 1 TK PO).

Taxum 00pa3oM, BOZMOXXHO TIPUMEHEHHE B CyOCHIMAPHOM TOPSAKE K HOpMaM
cT. 236 TK P® otaenbHBIX MOJ0KeHHii ¢T. 15, 395 'K PO.

B MOPAAKE 3aKOHOAATCIIbHOTO COBCPIICHCTBOBAHNSA WHCTUTYTA 3allIUTHI UMY-
MIECTBEHHBIX MpaB pabOTHHKAa HEOOXOIUMO TPEAYCMOTPETh 005S3aHHOCTH padboTo-
naTens BO3MeENIaTh pabOTHUKY MPOICHTH HE TOJIBKO KaK (POPMY OTBETCTBCHHOCTH,
HO ¥ KakK IIJIaTy 3a MMOJb30BaHUC YYKUMU NCHCKHBIMU CPEACTBAMU (aHaHOFI/Iﬂ CO
ct. 317.1 TK PO).

3. O neocnosamenbHom 0002auienuu 6 Mpyoo6blxX OMHOUIEHUAX

HeocHoBarenpHOE oboramenne TpaauIiioHHO PACCMaTPUBACTCS KaK HHCTUTYT
rpaxkaanckoro mnpasa. Ananms HopMm ['K P® mo3BomsieT cornmacutecs ¢ onpezaese-
Huem A.M. BuHnaBepa, KOTOpBIH MUCal, YTO «HEOCHOBATEIBHBIM OOOTAIICHHEM
MOJKHO Ha3bIBaTh BCSAKOE MPUOOPETEHNE, YBEINYHBIIEE UMYIIECTBO JaHHOTO JIUIA
B ymep0 IpyroMmy W 0e3 JOCTaTOYHOTO K TOMY 3aKOHHOTO MoBoja (TUTyma)» [13.
C. 70-71]. HeocHoBatenbHOe oOOTalieHHe KaK IOPUAMUECKUN (aKT SBISIETCS OC-
HOBaHHMEM BO3HHMKHOBEHUS KOHIHMKIIMOHHOTO 0053aTeNbCTBA (OXPAHUTEIBHOTO
OTHOIICHUS), COJCPKaHNEM KOTOPOTO SBISIETCS 00s3aHHOCTD NIPHOOpETaTeNs BO3-
BpaTUTh MOTEPIEBIIEMY HEOCHOBATEIbHO NPHOOPETEHHOE WIH COEpeKEHHOE
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MMYIIECTBO, 32 UCKIIOUEHUEM CITydaeB, MPEAyCMOTpeHHBIX 3akoHOM (cT. 1102 T'K
PO).

BaxHol 0COOEHHOCTBIO JMAHHBIX OTHOIICHHH SBISIETCS TakKe TO, YTO OHH
MIPUMEHAMBI K TpeOOBaHHSIM OTHOI CTOPOHBI B 00s13aTENBCTBE K JPYToi 0 BO3Bpa-
T€ UCIIOJHEHHOTO B CBSI3U C 3TUM 0053aTeIbCTBOM, €CIIU HHOE HE MPEAyCMOTPEHO
HOPMAaTHBHO-TIPABOBBIMHU aKTaMHU M HE BBITEKAET U3 CYIIECTBA OTHOIICHUH.

B TpymoBoM 3aKOHOIATENHECTBE BO3HHKHOBCHHE KAKHX-THOO OTHONICHUH W3
HEOCHOBATEIBHOTO oborameHus (opMarsHO He mpemycMaTpuBaercs. OgHAKO
cnenyer cornacuthes ¢ MHeHHEM b.C. AntumonoBa u K.A. I'pase, koTopsle moJa-
raroT, 4TO YETKHE OCHOBAHMS AJIS IPOTUBOIOCTABIEHUS I'PaXkKIaHCKO-IIPABOBBIX U
TPYAO-TIPaBOBBIX IOCIEICTBUI HEOCHOBATEIFHOTO HPHOOPETEHHSI OTCYTCTBYIOT
[14. C. 41].

Ucxonst u3 cmbicia ct. 137 TK P® 06 ocHOBaHUAX M TOPSKE YIACpKAHUS Jie-
HEXKHBIX CPEACTB M3 3apabOTHOH IJIaThl pabOTHHUKA, MOKHO CHIENIATh BHIBOA: yKa-
3aHHAas HOpMa SABISETCS YaCTHBIM CIy4daeM KOHIUKIMOHHBIX OTHOIIEHUH MEXITY
paboOTHUKOM H pabOTOAATENIeM B TEX CIIydasX, KOrja ylep)KaHHe MPON3BOIUTCS
BBUIY 3KOHOMHYCCKH HEOOOCHOBAHHOTO IPHOOPETECHHSI PabOTHHKOM IICHEKHBIX
cpencTB paboroaatens (Bo3MelIeHHE HeoTpabOTaHHOTO aBaHCa, BO3BPAT U3JIMIIHE
BBITNIAYCHHBIX CYMM BCJIEACTBHE CUETHBIX OIIMOOK, MPU HEBBIOJHEHHH HOPM
TpyAa, IpH IPOCTOE TI0 BUHE pabOTHHKA U T.X.). B o3y BO3MOKHOCTH HCIIONB-
30BaHUS UBIJIMCTHYECKOH KOHCTPYKIUH «HEOCHOBATEIFHOE 00OTAICHUE» B TPY-
JIOBOM TIpaBe FOBOPHUT M TOT HEMAaJOBaXHBIN (akT, uTo Bepxomusiii Cyx P® mo
cropaM paOOTHUKOB O HE3aKOHHOM YJEPKaHWH 3apabOTHOH IIATHI YacTO OIHpa-
etcst Ha cT. 1109 T'K P®, kotopas paccMaTpuBaeTcsi MM Kak 00Ias HopMa 1o OT-
HOILIEHUIO K crienuanbHoi — ¢T. 137 TK PO.

BosmoxxHocTh mpuMeneHust HopM rtaBbl 60 'K PO «O06s3arenberBa BeneacT-
BHE€ HEOCHOBATEIBHOTO OOOTalleHUs» B cOBOKymHOCTH ¢ HopMamu TK P® mo3Bo-
JISIET HECKOJIBKO IT0-HOBOMY pellIaTh HeCTaHAAPTHbIE MPAKTHYECKUE Ka3yChl.

Hanpumep, B eproa HaxX0XJICHUS B OTIyCKE paOOTHHK 3a00iiell, B CBS3H C
geM eMy OBLJIO HAYMCIICHO W BHIIDIAYCHO MOCOOHE MO0 BPEMEHHON HETPYHOCIIOCO0-
HocTu. [lo ero »enaHWIO YacTh OTIyCKa, BbINABIIAs Ha mepuoia 0oJe3HH, ObLia
nepeHecena no npasuiaM cT. 124 TK P®. B Takoil cuTyalluu BO3HUKAET BOIPOC:
HEOOXOMMO JIM TIPON3BOIUTE MIEPEPACUET paHee BHIUIAYCHHBIX OTIYCKHBIX B CBS-
34 C TE€M, YTO U3MEHsETCs MEePUO Ul HCUUCIIeHHs cpeanero 3apaboTka? Ilo MHe-
HUIO psiJia UccleloBaTeNel, mpy MePeHECeHUH OTITyCKa CyMMa OTITYCKHBIX JIOJIKHA
OBITH TIEpecUYnTaHa, TaK KaK 4acTh OTIYCKHBIX OBLTa BBIIUIAUEHA M3NHUIIHE (32 ITe-
puox 6ore3nn). [Topsmok Takoro Bo3Bpara 3aKOHOJATEIECTBOM HE MPEIYCMOTPEH,
MO3TOMY PadOTOAATENlb MOXKET MPEUIOKUTh PAOOTHUKY BHECTU NEHEKHBIE Cpell-
CTBa B Kaccy WJIM Ha PacYeTHHIN CUET OpraHu3alyy J0OpPOBOIBHO. B cimydae oTka-
3a pabOTHHKY IIpearaeTcs 3a4eCTh IeperuIadeHHbIe CYMMBI B CUET MPEICTOSIINX
BeimiaT [15]. TlomobHoe pemeHne mpoOieMbl TPOTHBOPEUUT ACUCTBYIOIIEMY 3a-
koHoaarenscTBY. Crathsa 137 TK P®, nelicTBUTENnbHO, HE CONEPKUT OCHOBAHUN
IUTSL BO3MOKHOTO yIep KaHHsI U3 3apabOTHOH IUIaThl CyMM H3JHUIIHE BBHITUIAYEHHBIX
ormyckHbIX. [lpu obpamiennn k obumm Hopmam cT. 1102, 1103 T'K PD moxHO
MIPUIATHU K BBIBOJY O BOSHUKHOBEHUH HEOCHOBATEIFHOTO 00OTalieHus y paboTHUKA
(TIOCKONBKY 3a Tepuof 0O0JE3HN €My BBIIUTAYCHBI OTIYCKHBIC M UM MOJIY4€HO II0-
cobue o BpeMeHHOU HeTpyaocrnocoOHocTr). Bmecte ¢ Tem B cury cT. 1109 T'K
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P® B momo0OHO# cutyanuu oborameHrne He MOXKET OBITh HCTpeOoBaHO 00paTHO
WM 3aYTEHO B CYET MPEACTOSAIIMX BBITUIAT 3@ CUET JII000r0 MMYIIecTBa pabOTHHKA,
a He TONBKO ero 3apaboTHOM matel. Takum oOpa3oM, cieAyeT NMPHU3HATh, YTO B
onucanHou cutyaruu cT. 1109 'K P® BricTymaer BakHO# TapaHTHEH 3aliuThI
HUMYIIECTBEHHBIX HHTEPECOB paOOTHHKA.

OpHaKo cheayeT NpeayCMOTPETh PEryINpOBaHUE COOTBETCTBYIOIIUX OTHOIIIE-
HUH TPYJOBBIM 3aKOHOAATEIbCTBOM.

Hpyroit npumep. PaboTHUK Hapsay ¢ pabOTO#, onpeaeaecHHON TPYAOBBIM J0-
TOBOPOM, B TCUCHHE YCTAHOBJICHHOW MPOJOKUTEILHOCTH paboyero JHs Mo Mopy-
YEHHIO paboTOoaTeNsl BBITOIHSUIT IPYTYIO paboTy B MOPSAAKE COBMENICHHUs mpodec-
cuii (momxHocTel). Pasmep momnatel pabotauky B HapymeHue cT. 151 TK PO co-
TJIAIIEHHEM CTOPOH He ObLT ycTaHOBIEH. Bompoc: Oyzaer nu omnavyeHa paborona-
TEJIEM JIOTIOJHUTENbHAs paboTa?

B cr. 151 TK P® ycranoBneHo, 4TO pa3mep AOIIIATHI IPH COBMEIICHHUH IIPO-
deccuii (MOMKHOCTEH), pacUIMPEHUN 30H OOCITYKHBaHUS, YBEIMYEHUH OOBEMa
paboT UM ucroHeHHH 00s3aHHOCTEH BpEeMEHHO OTCYTCTBYIOIIEro paboTHHKA O3
0CBOOOKACHUS OT pabOTEI, OTIPECIICHHON TPYAOBBIM JIOTOBOPOM, YCTaHABINBACT-
Cs C y4eToM cojiepxaHus U (W) odbemMa JonoHuTeNbHOU padoTsl (cT. 60.2 TK
P®). Takum 00pa3oM, TPyAOBOE 3aKOHOJATEIHCTBO HE MPEAyCMATPUBAET TOCIE -
cTBUi HecornacoBaHusi pazmepa aoratel (ITocranoBienne CoBera MuHUCTPOB
CCCP ot 4 nexabps 1981 r. Ne 1145 «O mopsiike U yCIOBHSX COBMEIICHHUS TPO-
(eccuii (TOMKHOCTEH)», KOTOPBIM YCTaHOBJICHBI pa3Mephl JOIJIaT, MPU3HAHO He-
neictytonuM Ha tepputopun P B coorBerctBum ¢ [loctanosnenuem Ilpasu-
tenscTBa PO ot 10.03.2009 1. Ne 216).

[Tpobrembl MOJOOHOTO POAa JOCTATOYHO PACHPOCTPAHEHBI B TPAXKAAHCKUX
IIpaBoOTHOIIEHUX. Hanpumep, noapsauuk B MHTEpecax U C corjacus 3aKa3uuka
HapsAy ¢ 3aJaHUEeM IPOU3BOIUT TAKXKEe MHBIC pabOTHI, HE MPEIyCMOTPEHHEIE TIep-
BOHAuUaIbHBIM J0roBOpoM moapsna. CyaeOHass MpaKTHKa MOATBEPXKAAET, YTO B
TaKUX CIy4asX MEXJy CTOPOHAMH CKIAIbIBAOTCS (haKTHYEeCKHe MOIPSTHBIC OT-
HOIICHUS, B paMKaX KOTOPBIX 3aKa34uWK NMPUHUMACT BBHINOJIHEHHBIC paboTHl Oe3
3aMeyaHuid. YKa3aHHOE OOCTOATENbCTBO CBUACTEIBCTBYET O MOTPEOUTENBCKOM
cTouMOCTH paboT It 3akazumka. Heyruiata 3aka3yukOM CTOMMOCTH TPHHSTHIX
paboT B OTCYTCTBHE 3aKIIOUCHHOTO JIOTOBOpA MpPUBENIa K HEOCHOBATEIIEHOMY 000-
raleHIo 3a CUeT BBIMOIHUBLIET0 paboThl noapsaaurnka. CTOUMOCTh paboT mozie-
JKUT B3bICKaHMIO HAa OCHOBAaHUU II. 1 ¢T. 1102 m 1. 1 c1. 1105 TK PO [16].

IIpuMeHuTENBHO K TPYAOBOMY CHOpPY CIENYyeT NPU3HATh, YTO B CiIydae HECO-
TJIACOBAHMS pa3Mepa JOIUIAThl ¢ pabOTHHKOM B IEJIX peaNn3alliid ero Ipasa Ha
OIJIaTy TPyJa BIIOJHE BO3MOXKHO MPUMEHEHHE IPa)IaHCKO-IIPABOBBIX HOPM O He-
ocHoBaTenbHOM oboramieHnu. [Tyakrom 2 cr. 1105 'K P®, B yactHoCTH, TIpeay-
CMOTPEHO, YTO JIMIIO0, HEOCHOBATEIbHO BPEMEHHO IOJIb30BABILEECS TYKUMH YCIy-
ramu, o053aHO BO3MECTHTbH MOTEPIIEBLIEMY TO, YTO OHO cOEperyio BCIEICTBUE Ta-
KOTO TIOJIb30BaHMS IO II€HE, CYIIECTBOBABIICH BO BpeMs, KOTJa 3aKOHUYUIOCH
MOJIb30BaHUE, 1 B TOM MeECTe, Illeé OHO MPOUCXOAWIo. B cinyyae HenmpuMeHeHHS
YKa3aHHOW HOPMBI CIeI0Basio Obl MPU3HATh, YTO JIULO, paboTaioliee Mo TpyJ0BO-
My JIOTOBOPY U BBITIOJIHSIONICE AOMOJHUTEIbHBIE PAabOTHI 10 MOpyUYeHHIO paboTo-
JlaTensl, HaXOAUTCS B XyJIIEM IPaBOBOM IOJIOKEHUM, YeM MOIPSIUMK, KOTOPBIH
BBITIOJIHAET TaKue xe paboThl, Jaxke B OTCYTCTBUE KAKOTO-THO0 JJOTrOBOPA.
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Hcxonast u3 ykazaHHOH NO3ULUY, CIEAYET NPU3HATh NPABUIIbHOM NPAKTHKY CY-
JI0B 00Iel IOPUCAUKIUY, KOTOpasi AOMyCKAaeT YCTAHOBICHUE AOIUIAT B MPOLECHT-
HOM OTHOIICHUH K OKJIaJy pabOTHHUKA 0 YCMOTPEHHIO Cy/a B TEX CIIydasx, KOrja
UX pa3Mep He yCTaHOBJeH corjameHueMm [17]. Bmecte ¢ TeM Henb3sl NMpU3HAThH
JIOCTAaTOYHO OOOCHOBAaHHBIMU T€ CyJCOHBIC aKTbhl, KOTOpPbIE JOIYCKAKOT B3bICKA-
HUenomiIaT co cchlikoi Ha cT. 237 TK PO [18], nockoiabKy HEAOCTUKEHHE CTOPO-
HaMH COIVIAIIEHUs O pa3Mepe IOIMJIaThl AOJKHO UCKIII0YaTh MaTepUAJIbHYIO OTBET-
CTBEHHOCTh paboTojaTens u3-3a OTCYTCTBHS ero BHHEI [19, 20]. [IpeacraBnsercs
HEOOXOMMBIM IIPETyCMOTPETh COOTBETCTBYIOIIYIO HOpMY B cT. 151 TK P®.

4. Opopmnenue mpyooeozo 002060pa U CO2NACOGAHUE €20 CYU{ECHEEHHBIX
ycnoeuii

JlocTaTo4HO pacnpocTpaHEHHBIM HApYIICHWEM TPYIOBOTO 3aKOHOIATEIHCTBA
SBISICTCS. HeOo(UIMAIbHOE TPYIAOYCTPOMCTBO, T.€. OTCYTCTBHE HAIJICIKAIIETO
oopMIIEHUS] TPYAOBBIX OTHOIICHWHA, a TaKXe BBIIUIaTa «YEPHOI» 3apabOTHOM
wiatel. Hepeaku Taxoke ciiydau, KOTJa B 3aKIFOUEHHOM TPYJOBOM JOTOBOpPE B Ha-
pymenue cT. 57 TK P® u 4. 1 c1. 135 TK P® He yka3pBatoTCs yCIOBHUS OTLIATHI
TpyJa, B TOM YHCJIE pa3Mep HOJDKHOCTHOTO OKJaaa. Bo3MOXHOCTH TpyHo-
MPaBOBOI 3aIIUTHI MPaB paOOTHHUKA B TAKUX CUTYaIIUSAX HE TaK BEJHKH.

Bo-niepBrix, B cuiy cr. 67 TK P® B Tex cimyuasx, eciau TpyJOBOW AOTOBOP HE
ObLT O0(OPMIICH HaIICKAIINM 00pa3oM, OHAKO PAOOTHHUK IPHUCTYIII K padoTe ¢
BEZIOMa WM MO MOPYYEHHIO paboTOMaTeNs WIN €T0 YIIOJHOMOUYCHHOTO PEACTaBH-
TeJIs, TPYZAOBOW JJOTOBOP CUMTACTCS 3aKITIOUYCHHBIM U pab0ToNaTeNh HIH €r0 YIIOJ-
HOMOYCHHBIN MPEACTAaBUTENb 00s13aH HE MO3AHEe TpeX padoumx aHEH co aHs dak-
TUYECKOTO JOMyLIeHUsI K paboTe oQOpMUTH TPYAOBOM noroBop. B cooTBeTcTBUM
co c1. 57 TK PO, ecim mpu 3akIOYeHUH TPYJOBOTO JOTOBOpa B HETO HE ObUIH
BKITIOUCHBI KaKUe-TN00 CBECHUS M HEOOXOIUMEIC YCIOBHS, 9TO HE SBISCTCS OC-
HOBaHMEM Ui MPHU3HAHHUA TPYJOBOIO JOTOBOpa HE3aKJIIOYEHHBIM WJIM €ro pac-
Topx)eHusa. TpymoBod JOroBOp AOJDKEH OBITH JOMONHEH HEJAOCTAIOIIMMHU CBeElle-
HUSMH U (W) YCTIOBUSIMHU.

Bo-BTOpBIX, 3TO HCIMOIB30BAaHUE 3aKOHOAATEIBHO YCTAaHOBJIEHHBIX MEXaHU3-
MOB 3aIIUTHI IPaB Ha MOTy4eHHE paOOTHUKAMM 3apaOOTHOM IIAThI (BBIILUIATA ME-
CSYHOM 3apabOTHOM IJIaThl pA0OTHHKY, TIOJHOCTHIO 0TPabOTaBIIEMY 3a ATOT IEpH-
oIl HOpMY pabouero BpeMEHH ¥ BHITIONHUBIIEMY HOPMBI TpyAa (TpyIOBBIE 00s13aH-
HOCTH) B pa3Mepe He HIDKE MHUHUMAJILHOTO pa3Mepa OIUIaThl TPYla, MPUHIIUIT Ol-
JaTHI 110 TPYAY, YCTaHOBJICHUE pa3Mepa MUHUMAIBHOW 3apabOTHOH IIIaThl B CyOh-
exte Poccuiickoit denepannn).

B-Tpetbux, 3T0 onpeneneHrne CUCTEM OIUIATHI TPyla, BKIIOYas pa3mep Tapud-
HBIX CTaBOK (OKIIJ0B), IEHCTBYIONIMX Y JAHHOTO paboTonaTess, Ha OCHOBE KOJI-
JEKTHBHOTO IOTOBOpPA, COTJANICHUI WM JIOKAIBHBIX aKTOB (HAIPHMEp, IITAaTHOTO
pacrnucaHus).

Taxum 00pa3oM, Ha OCHOBE HOPM JCHCTBYIOIIET0 TPYIOBOTO MpaBa JaXe eI
paboTHUKY U yamacTcs o0s3aTh paboromarens opopMHUTH TPyIOBOH TOTOBOP, TO
B3BICKaTh C HETO 3apabOTHYIO IUIAaTy B OOCIIaHHOM pa3Mepe, KOTOpbIi BhIIIE ra-
PaHTHPOBAHHOTO 3aKOHOM, BPSII T NoMy4yuTcs. OJHAKO CUTYyallusl HECKOJIBKO Me-
HSIETCSl, €CTIH IOITyCTUTh BO3MOXXHOCTD ITPUMCHEHHSI B TAKUX CITy4dasx HOPM Tpax-
JTAHCKOTO 3aKOHOJIATEeNbCTBA.
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B03MO0XHO HECKOIBKO BAPHAHTOB JOTIOTHUTEIFHOTO PETyITHPOBAHIS:

a) Cormacho m. 3 ct. 424 'K P® B ciyuasx, Kkorga B BO3ME3JAHOM JIOTOBOpPE
[[CHA HEe MPEAyCMOTPEHA U HE MOXET OBITh OIpEEICHA UCXOS U3 yCIOBUIl 10T0-
BOpa, HCIOJHEHNE JJOTOBOPA JODKHO OBITH OIUIAYCHO MO IIEHEe, KOTopast IPH CpaB-
HUMBIX OOCTOSITENBCTBaX OOBIYHO B3MMAETCS 3a aHAJIOTHYHBIE TOBApHl, PabOTHI U
ycnyru. HeoOxoaumas wHpopMamms o cpelHeM pa3Mepe 3apabOTHOW IIaThl MO
OTIpEICTICHHBIM TIpOdeCCHsIM, BHIaM PaboT MOXKET ObITh TOy4YEeHA U3 TCPPUTOPH-
aIbHBIX opraHoB dexepaabHOM CITyKOBI CTATUCTUKH.

6) Mcnonp30BaHMe MeXaHU3Ma 3aKIIOUCHUS I'PaXJaHCKO-IPABOBOTO JOTOBO-
pa. B cootBetrctBum co ct. 433 'K PD noroop mpusHaeTcs 3aKiIFOY€HHBIM B MO-
MEHT HOJyYeHHS JIUIOM, HalpaBUBIIUM odepTy ee akmenTa. [loxg odeproit B co-
orBeTcTBUU co CT. 435 'K P® mpusHaeTcst aApecOBaHHOE KOHKPETHOMY JIMILY
MIPEIIOKCHUE, TOCTATOYHO OIPE/ICIIEHHOEe U BEIpakaroliee HaMepeHHe JINIa, ce-
JABIIETO MPEUIOKCHNE, CIUTATh CeOsI 3aKIFOUMBIINM JIOTOBOP C apecaToM, KOTo-
peIM OHO OyzeT mpuHATO. HeoOXoaumeie yCIOBUS TPYAOBOTO JOrOBOpa MOTYT
OBITh JTOTIONIHEHBI HCXOZS M3 coiepkaHus odepTsl padoronmatens. Eciou xe B
odepTe OTCYTCTBYET yKa3aHHE HA HEOOXOAWMBIC YCIoBHs, TO B cmiy cT. 431 T'K
P® xoHKpeTHBIE YCIOBUS IOTOBOpa, B TOM YMCJE U YCIOBHUS O pa3Mmepe 3apadoT-
HOW mijaThl pabOTHUKA, MOTYT OBITh YCTaHOBJICHBI CY/IOM C YYETOM TEPEIHCKH
CTOPOH, IIEPErOBOPOB, TOBEACHUS CTOPOH (BKIIOYAs NAHHBIE W3 OOBSBICHHHA O
BaKaHCHSIX y JAHHOTO paboTOmATEIs ).

[TpoBeacHHBIN aHATN3 HOPMATHBHO-TIPABOBBIX M JOKTPUHAIBHBIX HCTOYHHKOB
MIO3BOJISICT MPUHTH K BBIBOJLY O HEOOXOAMMOCTH B COBPEMEHHBIX YCIOBHSX TPaXK-
JTAHCKO-TIPaBOBOTO PETYIMPOBAHHS TPYIOBBIX OTHOLICHHUH C LENBIO IPEIOCTaBIIC-
HUS JOMOTHUTEIBHBIX BO3MOKHOCTEH pabOTHHUKAM B pealn3allii U 3allUTe CBOUX
pas.
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ABOUT THE APPLICATION OF THE CIVIL LEGISLATION IN REGULATION OF LA-
BOUR RELATIONS

Keywords: subsidiary application of the law, the analogy of the law, liability, unjust enrichment, the
indexation of wages, the gap in the law, local regulation, civil law, labor relations.

The application of civil law to labour relations is a necessary reality in modern conditions. Analy-
sis of legal acts and doctrinal sources allows to make a conclusion about the necessity of civil law
regulation of labour relations in order to provide additional opportunities to employees in the imple-
mentation and protection of their rights.

The article explores some practical related law situations that can be resolved on the basis of sub-
sidiary application of civil law.

This is possible in relation to the liability of the employer for delay of payment of wages, unjust
enrichment in employment relations and others.

Special attention is given to the preparation of the employment contract and the agreement of in-
dividual conditions based on the subsidiary application of civil law.

The article presents analysis of judicial practice of the studied issues.
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LABOR TRANSACTION
(ABOUT CORRELATION OF CIVIL LAW AND LABOR LAW NORMS)

Theory of civil law allows us to trace the history of formation of labor transaction institu-
tion. In the early 20" century a labor contract was interpreted as an institution of civil law
being a contract of work and labor, i.e., a transaction with a specific composition of sub-
Jjects. When labor law hived off civil law there emerged a visible tendency to negate best
practices of civilists in the specification of definition and subject matter of labor contract.
This article is an attempt to analyze a labor contract as a labor transaction using the rele-
vant groundwork of civil law theory.

B.M. Jledenen

TPYJOBASI CJIEJIKA
(O COOTHOIIEHUY HOPM TPAKIAHCKOT'O M TPYJJOBOT'O
TIPABA)

B meopuu epasicoanckoeo npasa ModiCHO NPOCIOUMb UCMOPUIO CIAHOGLEHUSL UHCIUMYMA
mpyoogoii coenxu. B navane XX 6. mpyooeoii 002060p mpakmo8aics Kak UHCIUMYm 2padic-
0aHCKO20 NPasa — 002060p IUUHO20 HAUMA, M.e. COeIKa ¢ 0cobblm cocmasom cybvekmos. C
O0MNOYKOBAHUEM MPYOOBO20 NPABA OM 2PAICOAHCKO20 HAMEMUNACL MEHOEHYUS OMPUYAHUSL
HApabomMoK YUSUIUCMOB 8 XAPAKMEPUCUKE ONPEOSNeHUs U COOEPAHCANUS MPYO0BO2O 0020~
6opa. B npednazaemoii cmamve npeonpunumaemcs nONbIMKA NPOAHAIUIUPOBAMb MPYO0BOT
002060p KAk mpyoo8yio COeIKy, UCHONb3Y COOMBEMCMBYIOUUe HapabomKu Meopuu paxc-
0aHcKoeo npasa.

KnroueBbie cioBa: mpyodosas coenxa, mpyoosoti 002060p, coenka 6 I'K P®.

There are two tendencies in the history of formation of legal institution “labor
contract”. First, labor contract developed as an institution of civil law. Second, the
accumulation of regulatory legal material, enhanced public importance of labor
transactions took it out of the frames of civil law thereby establishing conditions
for the labor law to be separated and hived off to form an independent branch.

In the late 19" century - in the early 20" century labor contract was named
“contract of work and labor”. It was defined as "an agreement in which pursuance,
for remuneration, one person acquires the right to temporarily employ services of
another person [1. P. 552]. Literature of that time stressed that law singularizes
such an agreement to form a special group of commitments. It is characterized by a
special composition of subjects whose personality “plays a particularly important
role” [1. P. 559]. Contract of work and labor “involves liberal agreement of the
parties” [1. P. 552]; it is compensated; the services delivered under the agreement
“are inseparable from the person himself and consequently, usage of his labor
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power, his working abilities, his talents is indirectly extended to their bearer” [1.
P. 553]. Under such an agreement the employee “made his labor force available to
the employer”, i.e., subordination of the employee to the employer was presumed;
he was supposed to preserve “those amicable agreements which are called close-
ness of the counterparties”l.

In 1985 a contract of work and labor acquired the following definition in Rus-
sian legislation: “Contract of work and labor is an agreement about assuming by
the employee of performance of his personal works, his service, jobs and personal
labor in general, either manual or mental™. In other words, civil law accentuated
the characteristic features of a contract of work and labor, i.e., special subjects of
the contract; services rendered by the employee are not separable from his person-
ality; compensatory nature; making employee’s own labor power available to the
employer; personal performance of work by the person who hired himself out.
They were summarized in Russian and German civil literature. In 1908 L.S. Tal
wrote that German civil literature was enriched with a new major and essential
work, i.e., by essay by Professor Lotmar titled Der Arbeitsvertrag nach dem Priva-
trecht des deutschen Reiches (labor contract under civil law of the German Em-
pire). According to F. Lotmar, labor contracts created numerous problems, difficult
to solve both by science and by legislation’. Turning to their solution, F. Lotmar
highlighted two elements of content of the labor contract: 1) promise of work by
the employee; promise of remuneration by the employer. These elements made it
possible for him to simultaneously trace relevant specifics of this sort of agree-
ments.

L.S. Tal enlarged the scope of labor contract particularities that make a labor
contract different from civil law agreements by formulating the employee’s duty to
obey the internal law and order instituted by the owner (employer). It is impossible
therefore to unambiguously accept the implications by A.M. Lushnikov and
M.V.Lushikova that it was L.S Tal who was the pioneer in disclosing the criteria of

! According to G.F.Shershenevich, in their general character norms of factory law: “are distinguished by
their tendency to limit the agreement freedom in reality capable of entailing the required subordination of the
worker to the orders of the employer” G.F.Shershenevich. Manual of Russian Civil Law. St.Petersburg:
Bashmakov Brothers, 1910. P. 561).

2 See Code of Cassational Rules Regarding Substantive Civil Law of 1866-1910. St.Petersburg, 1911.
P. 471.

? According Terms are certainly not disputed. However, one of the scientific problems is the problem of
choosing, from among all the optional terms, that specific one that would conform to the substance of the
relevant phenomenon, action, state, etc. better than any other term. From this point of view, in its precision,
the term “labor contract” cedes terms like “individual labor contract”, “contract of work and labor”, “contract
of labor”. The principle of terms conditionality does not avoid the need to update them and make them more
specific. Not without reason, depending on the political regime, they used terms like “socialist labor con-
tract”, “capitalist labor contract”. And it is far from being mere extravagancy of the authors of the last cen-
tury. They reflected specific contents of these agreements, their subject matter, procedure, and form of execu-
tion. Reference can be made to Voitinsky’s work Labor Regulations. Learning guide for higher educational
institutions. Part 1. Bourgeoisie Dictatorship and Labor Regulations. Moscow: State Publishing House “So-
viet Legislation” 1934, P. 13-16; to manual Soviet Labor Regulations /under the editorship of K.L.
Gorshenin, R.P. Orlov, V.M. Dogadov, Ya.A. Karasev. Moscow: Legal Publishing House of People's Com-
missariat of Justice of the USSR, 1939, P. 23 which denounce categorically the efforts of certain authors to
interpret Soviet labor regulations as one of the forms of bourgeois law making it identical with factory legis-
lation. In this regard it is notable how topical, under economic crisis conditions, is K. Marx’s scientific heri-
tage, his assessment of a labor contract under capitalism. (see: Marx, K. Capital; Marx, K. Criticism of
Gothic Program; Marx, K. Compensation, Price and Profit and other works).
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labor contract; that he is believed to have personally exposed such characteristic
properties of a labor contract as 1) the person hired out under a labor contract
promises a provision of his labor force in the favor of a household not owned by
him; 2) the person hired out under a labor contract is required to perform the work
personally; 3) the hired out person has the right to remuneration for his labor which
does not depend on whether the employer has availed of his labor or not [2. P. 16].
It would be more correct to say that L.S Tal represented these properties in a more
accurate way.

The formulation of labor contract concept and definition has been investigated
thoroughly enough in labor law science'. Modern Russian science defines labor
contract as an agreement between an employee and an employer where the em-
ployee undertakes to personally perform the employment functions (work in a spe-
cific occupational field, qualification or capacity) abiding by the rules of internal
code of conduct adopted by the particular employer while the employer undertakes
to give work in accordance with specified employment functions, to provide labor
conditions envisaged by labor legislation and other normative legal acts that con-
tain labor law norms and by collective employment agreement, by arrangements,
local statutory enactments and labor contract; to pay out wages to the employee in
due time and in full scope’.

This definition departs to a certain degree from the labor contract concept en-
shrined in Article 56 of Labor Code of the Russian Federation. We are certainly not
talking - figuratively speaking - only about transposition of summands, i.e., about
the order of enumerating the obligations of the parties to the agreement. In legisla-
tor’s opinion, the employee undertakes to personally perform the “labor function
specified by this agreement” and not to work in a specific occupational field, quali-
fication or capacity. The legislator is right in that too. In market conditions of eco-
nomic management the labor function cannot be determined as work in a specific
occupational field, qualification or capacity. This becomes evident when analyzing
labor contracts with employers — natural entities. Article 303 of Labor Code of the
Russian Federation quite reasonably emphasizes that the employee undertakes to
“perform work identified by this agreement and not prohibited by this Code or any
other Federal law”. In small businesses it is often absolutely impossible to hire an
employee that would perform a labor function within a clear-cut occupational field,
specialist field or qualification. Small business is sphere of application of labor
mostly by an adaptive worker’, i.e., a performer who, apart from being qualified in
several professional fields, is, due to his qualification, capable to adapt himself to
updating labor conditions, i.e., new machinery, processes, to improve the techno-
logical process of producing goods, rendering services, performing works.

! See, e.g., L.Yu. Bugrov. Key Development Stages of Norms Governing Labor Contracts in Russian
and in Foreign Legal Systems before Russian October Revolution // Russian Yearly of Labor Law. 2007. No.
3. PP. 127-137; Ye.M. Akopova. Agreement and Labor contract: Historic-and-Legal Aspect// the above
periodical. PP. 54-61; A.M.Lushnikov. Generation and Development of Labor Law Science and Social Secu-
rity Right Science in Russia (late 19" century - early 20" century). Yaroslavl. 2001. PP 105-114.

? Labor Law of Russia: manual for higher educational institutions// A.V.Zavgorodny [et al.]; under the
general editorship of Ye.B. Khokhlov, V.A. Safonov. M.: Yuright-Izdat, 2008. P.271 (A.V. Zavgorodny is
the author of the chapter).

3 Adaptive worker, see in detail in: V.M. Lebedev. Labor Law and Acribology (Special Part). M.: Stat-
ute, 2008. PP 9, 56-59 and other pages.
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Neither can we agree with the statement saying that the employer is obliged to
secure labor environment for the worker stipulated by “labor legislation and other
normative legal acts that contain norms of labor law”. While providing proper
working conditions for the worker, the employer is obliged for example, to observe
requirements affirmed in environmental law acts that are binding on the employer’s
enterprise. As we know, environmental law acts do not contain any norms of labor
law but it is particularly these acts that predetermine specific working conditions.

The legislator, followed by quite a number of representatives of labor law sci-
ence, started to combine a transaction and a legal relation in the definition of labor
contract. It is commonly known that the contents of legal relation are the rights and
obligations of the parties, of the employer and the employee, which they become
only after concluding a labor contract. In Article 20 of LC RF the legislator enacted
that “an employee is a natural person who entered into labor relations with an em-
ployer” while “an employer is a natural or legal person (organization) who entered
into labor relations with an employee”. At the same time the legislator regards a
labor contract as the basis for emergence of employment relationship at law (Part 1
of Article 16 of LC RF). Consequently, with the best will in the world, it is impos-
sible to combine labor contract and employment relationship at law in one defini-
tion.

If we turn to the formulation origins of “labor contract” concept we can easily
notice that, as far back as at his time, F. Lotmar did not determine labor contract
via the rights and obligations of the parties but via their promise of certain actions
to be performed already after conclusion of the agreement. As was mentioned be-
fore, L.S. Tal believed that the person hired under a labor contract promises a pro-
vision of his labor force in the favor of a household not owned by him.

In point of fact, labor contract is a labor transaction on individualization and
delimitation of labor interests of the parties to the agreement; it is a mere basis of
emergence — after signing the labor contract — of certain rights and obligations
(employment relationship at law). The parties to a labor contract are not yet an em-
ployee and an employer who acquire certain labor rights and obligations as a result
of its conclusion and as a rule after executing a relevant document and signing it.
The parties to a labor contract and the parties to an employment relationship at law
are ranked differently. According to Article 57 of LC RF a labor agreement mainly
contains details that can hardly be interpreted as rights and obligations of the par-
ties: full name of the employee and description of the employer; information about
the documents certifying the identity of the employee and the employer-natural
person; identification number of a tax-payer; information about the employer’s
representative who signed the labor contract and the grounding for vesting him
with authority; place and date of labor contract conclusion; starting date of em-
ployment, etc. Only in part 5 of Article 57 of LC RF the legislator mentions about
the possibility of including in the labor contract of rights and obligations of the
employee and the employer that have already been established in labor legislation,
other normative legal acts containing employment and labor laws, local statutory
enactments, collective employment agreement, arrangements. However their pres-
ence in the labor contract is not compulsory because their absence in the text of the
agreement “cannot be regarded as refusal from enjoyment of these rights or from
performance of these obligations”.
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Specific agreements implement the legislator’s idea of making a labor contract
equivalent to an employment relationship at law. This is one of the cases when sci-
ence should not patiently follow in the wake of administration of law or of a legis-
lative organ.

Labor agreement is a synallagmatic, private-law, consensual transaction. In-
stead of confirming the rights and obligations of the employer and the employee, a
labor contract should confer the promise of the hired person to provide his labor
force at the employer’s disposal, the promise to work abiding by the rules of inter-
nal code of labor conduct adopted by the organization. The employer in his turn
should promise to provide the employee with a possibility to perform his agreed
labor function and to provide adequate conditions and payment of employee’s
work'.

Proceeding from this interpretation of a labor contract we can explain why the
employer does not pay any salary to the employee who has not commenced his
work, why in such cases the employer can cancel the labor transaction (part 4 of
Article 61 of Labor Code of the RF). Once again it is a confirmation of the argu-
ment stating that a labor contract does not establish an obligation to perform a cer-
tain labor function, to obey master’s dictatorship of the employer but instead, a
labor contract is merely the employee’s promise to perform the above terms of la-
bor transaction.

It is reasonable to distinguish between the objective and the function of a labor
contract. The main objective of a labor contract is to actuate norms of objective
right, to involve the employer and the employee in the scope of application of the
norms. Supporting objective of the above labor transaction is to perform as a
document, in the form of a written labor contract, as a rule, which determines the
promise of the parties to abide by the agreement terms established in its text. The
main function of a labor contract is to perform as a labor transaction, i.c., as a legal
act with which the legislator associates the emergence of rights and obligations of
the transaction parties, that is, the emergence of employment relationship at law.
Supporting function of a labor contract is the function of individual legal act which
records the delineation, personification, detailing of interests of its partiesz.

"It is notable that the contents of an agreement in civil law science is not considered as an aggregate of
rights and obligations of the parties to the agreement but instead, as “conditions under which the parties'
agreement is reached” (Civil Law. Manual. Volume 1. M.: Prospect. 2001. P. 489). Also see Civil Law of the
Russian Federation. Manual. Volume 1 / Under editorship of O.N.Sadikov. M.: Contract: Infra-M. 2010.
P. 349.

2 N.I. Diveyeva believes that an agreement performs a function of individualization of behavior of spe-
cific subjects when it “appears as a relationship at law or more specifically, as a “model” of relationship at
law. There is an interesting point in a labor contract: bringing a relationship at law to birth by the moment of
agreement conclusion it does not terminate its legal status. The agreement turns into the form that clothes the
relationship at law and the labor contract maintains this form at the available level as long as is desired. We
can speak about an agreement-relationship at law in that specific context” (N.I. Diveyeva. Theoretic Prob-
lems of Individual Legal Regulation of Labor Relations. Synopsis of a thesis of Doctor of Juridical Science.
St-Petersburg., 2008, P. 32) .The above quotation contains some theoretical and practical incorrectness. First,
it is commonly known that labor contract is not and cannot be a model of relationship at law because it is, as
N.I. Diveyeva acknowledges, is brought to birth by the “moment” of labor contract conclusion. Moreover, a
labor contract may be terminated

(Part 4, Article 61 of LC of RF). In these cases “moment” of signing a labor contract occurred while an
employment relationship at law did not appear. Moreover, it is difficult to understand the correlation of labor
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Labor Code of the Russian Federation (Articles 56, 57) distinguishes a labor
contract between an agreement (labor transaction) and an individual legal act, a
document. Moreover, the legislator does not equate the information and the condi-
tions that form the subject matter of a labor contract. As was mentioned before, if
during conclusion of a labor contract it did not include certain information and/or
conditions from among those envisaged by part 1 and part 2 of Article 57 of Labor
Code of the Russian Federation, this is not the ground for identifying the labor con-
tract as unsigned or for its dissolution. The labor contract may be expanded by in-
cluding lacking information and/or terms. In this case the lacking information is
entered directly in the text of labor contract while the missing terms are appended
as an exhibit to the labor contract or as a separate written agreement appended to
the labor contract, both becoming an integral part of the labor contract. It cannot be
otherwise because in the latter case the contents of labor contract as of an agree-
ment between the parties changes, every time due to the alteration and specification
of declaration of will of the subjects of labor transaction, i.e., of essential condi-
tion' for any agreement including a labor contract.

We can also discuss an alternative function of labor contract, i.e., its atypical
function; the one beyond the normal limits of labor transaction function, that is, to
formulate the labor conduct rules not contained in labor legislation, collective em-
ployment agreement, local statutory enactments and only in the cases when it is
permitted by the law or does not contradict the law. Labor contract may contain
normative terms> whose scope of application is limited both by duration and place
of work and by labor function performed by the employee.

Labor contract or, to be more exact, the employment relation at law emerging
based on labor contract is rather a dynamic phenomenon in market economy envi-
ronment. In its course there may be situations causing a necessity to make changes
in the initially agreed employment terms, the changes being usually executed in a
relevant transaction.

law and employment relationship at law — as form and content — if the author proposes a single conceptual
unit structure of “agreement-relationship at law”.

' The problem of classification of labor contract terms (compulsory, supplementary) in the labor law lit-
erature acquires a new accent due to the introduction by the legislator of a new concept, concept of compul-
sory terms. Quite an acceptable solution was proposed by M.A. Drachuk (M.A. Drachuk. Types of Terms in
a Labor Contract // Newsletter of Omsk State University. “Law” series. 2005. 31. PP 81-83).

Besides compulsory and supplementary terms of a labor contract the legislator of the Republic of Bela-
rus also makes provision for a list of essential labor conditions: “system and amount of remuneration of la-
bor, guarantees, working time pattern, labor grade, description of the profession, post, establishment or can-
cellation of part-time working hours, combining of professions and other terms set up in accordance with this
Code (Article 32 of Labor Code of the Republic of Belarus.

For making the distinction between compulsory, supplementary and essential terms of the contract we
can make use of the know-how by civilists “conditions that are necessary and sufficient for concluding a
contract are acknowledged to be essential” (Civil Law. Volume 1. Under the editorship of O.M. Sadikov. M.:
2010. P. 362).

2 According to N.I. Diveyeva, in such cases we are talking about supplementation/ administration of
law. “It is connected with individual vigorous activity of labor subjects who establish new (special) addi-
tional power and authority for themselves. This provides a unique nature of individual legal regulation, the
subject matter of relationship at law gets expanded as compared with the “basic” model, specified by the
legislator. Supplementation /administration of law results in an individual legal norm which is not “created”,
but is protected by the state” (N.I. Diveyeva. Theoretic Problems of Individual Legal Regulation of Labor
Relations. Synopsis of a thesis of Doctor of Juridical Science. P. 9-10).
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The new chapter in the Labor Code of the Russian Federation, Chapter 12
“Modification of Labor Contract”, is not quite a correct implementation of concept
of a labor contract as an employment transaction established in Article 56 of the
Labor Code of the Russian Federation. Modification of labor contract envisages
conclusion of a new labor transaction which replaces the existing labor contract or
emendates the labor contract appropriately.

However, apart from transaction, the legislator includes dismissal from work
(Articles 72.1, 76 of the Labor Code of the Russian Federation) in the modification
of labor contract; dismissal is usually an arbitrary decree of the employer that does
not require respective declaration of will by the employee, i.e., it is an individual
legal act that excludes labor transaction.

Labor Code of the Republic of Belarus also contains Chapter 3 "Modification
of Labor Contract" but dismissal from work is not included in this institution.

Legislator of the Republic of Kazakhstan does not provide a special institute
“Modification of Labor Contract”. Article 32 of Labor Code of the Republic of
Kazakhstan specifies “procedure of conclusion, modification and supplementation
of labor contract” where, in accordance with Item 2, the modifications and supple-
mentations of labor contract are made by the parties in writing in accordance with
the procedure of signing a labor contract. This structure makes it possible to ana-
lyze the dismissal from work within the system of labor contract without consider-
ing it to be a modification of labor transaction.

Transfer to another job is usually understood to be a permanent or temporary
change in the labor function of the employee and/or of structural subdivision in
which he works (if the structural subdivision was mentioned in the labor contract)
and the employee continues to work for the same employer; or it can be transfer to
work at some other locality together with the organization (Article 72.1 of Labor
Code of the Russian Federation).

According to Article 30 of Labor Code of the Republic of Belarus “work in a
different profession, specialist field, qualification, post (with the exception of
changes in the description of the profession, post) as compared with those specified
in the labor contract, committed by the employer to the employee, is admitted to be
transfer to another job as well as commission of work to the employee at premises
of a different employer or in a different locality (excluding travel on official busi-
ness)”. This is a more precise definition because as transfer to another job can also
be admitted the commission of work to the employee in a different locality without
changing the already existing structure of the organization, for example, work in a
shop or branch situated in a different town (different locality).

As a rule, the distinctive feature of transfer to another job on the initiative of
the employer is a written consent of the employee to this sort of changes in the la-
bor contract terms. In other words, what is meant here are changes, agreed upon by
the parties, in compulsory (essential) terms of the labor contract. It is not difficult
to notice that in such cases it would be more exact, instead of speaking about modi-
fying the labor contract, to mention signing of a new labor contract or at least con-
clusion of an additional labor transaction. This deduction is confirmed for example,
by Methodic Recommendations on the Introduction of New Systems of Remunera-
tion of Labor in Federal Budgetary Establishments which were approved by Order
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No. 663" of October 22, 2007 by Ministry of Health and Social Development. The
document quotes the form (recommended reference sample) of a supplementary
agreement to the labor contract with an employee due to introduction of new sys-
tems of remuneration of labor (appendix). The same practices are exercised cur-
rently in budgetary establishments of the Russian Federation.

Article 72 of Labor Code of the Russian Federation gives an even wider inter-
pretation of changes in the labor contract. According to Russian legislator, any
“modification to labor contract terms specified by the parties, including transfer to
another job, is permitted only by mutual consent of the parties to the labor contract
with the exception of cases envisaged by this Code”. Such an agreement “is con-
cluded in writing”. Consequently, this is not the case of “correcting” the previously
signed labor contract but it means an independent labor transaction which, the
same as a labor contact is a legal fact, basis for emergence of a new legal relation.
This sort of consummated labor transactions, with a certain degree of abstraction,
may be regarded as a modification to the labor contract. However, from the theo-
retical and practical points of view it is difficult to understand the necessity, appro-
priateness of this sort of interpretation. Complex legal composition may be the
bases not only for emergence of employment relation at law but of its modification,
of its improvement, including limitation or expansion of scope of labor rights and
obligations of the parties, i.e., of their legal state. At the same time terms of Article
9 of Labor Code of the Russian Federation must be observed. According to this
latter article labor relations may be regulated by the employee or the employer by
way of signing, modifying or extending the labor contract. But this act cannot con-
tain terms limiting the rights or reducing the level of guarantees for the employees
as compared to those established by labor law or other normative legal acts con-
taining labor law norms. If such terms are nonetheless included in the labor con-
tract, they are not subject to application. This part of labor transaction is void. Dif-
ferentiation of types of labor transactions, including void and voidable ones, is
waiting to be handled by its researchers. We can't fail to see practical significance
of this problem because as a rule, void transactions are revealed only when an em-
ployee applies to jurisdictional bodies. Labor law contains no instrument of recog-
nizing a transaction as void therefore the employee is forced to “turn” every void
transaction into a voidable one. Complications connected with applying and con-
sideration of labor cases in judicial bodies, moral and financial damage provoke an
employee to accept conditions contained in void, and quite often, in voidable labor
transactions.

Literature registered other deficiencies from the point of view of a legislator.
Ye.B. Khokhlov, for instance, believes that not each novation in the composition of
a subject can be regarded as modification of labor contract. In some cases such
novation entails a termination of effect of the previous labor contract and signing a
new labor contract. Suspension of an employee from work is not modification of
labor contract; it is temporary suspension of the operation of a contract [3. P. 351—
352].

In Article 72 of Labor Code of the Russian Federation it would be well to clar-
ify the wording “modification of labor contract terms specified by the parties” by

! Bulletin of Labor and Social Legislation. 2008. No. 1. P. 3031.
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reference to Part 2 of Article 57 of Labor Code of the Russian Federation. These
should be compulsory terms of labor contract, i.e., terms as provided for in the la-
bor legislation, other normative legal acts in which employment and labor laws are
contained'.

It would be more precise to interpret modification of a labor contract as sus-
pension and renewal of employment relationship at law. Thus, in the case of tem-
porary transfer of an employee to another job the legislator permits the employer to
suspend the employment relationship at law for a specified period. By agreement
of the parties made in writing an employee may be temporarily transferred to an-
other job at the premises of the same employer for the period of up to one year. For
the same period of time the previous employment relationship at law is suspended
and is resumed at the termination of the period of transfer (Part 1 of Article 72.2 of
Labor Code of the Russian Federation). Similar suspension of employment rela-
tionship at law takes place in cases specified in Parts 2 and 3 of Article 72.2 of La-
bor Code of the Russian Federation in the case of natural or technogenic catastro-
phe, industrial accident, occupational accident, fire, flood, famine, earthquake, epi-
demic or epizootic and in any exceptional cases that pose a threat to life or normal
living conditions of all of the population or of part of the population (Part 2 of Ar-
ticle 72.2 of Labor Code of the Russian Federation) and in the case of down time
(temporary interruption of work due to economic, technological, technical or or-
ganizational reasons); when it is necessary to prevent destruction or damage of
property, or take the place of employee who is temporarily absent from office due
to extraordinary circumstances (Part 3 of Article 72.2 of Labor Code of the Russian
Federation).

At the end of temporary transfer period the suspended employment relationship
at law is resumed. By mutual consent of the Parties the employment relationship at
law may be terminated. If an employee who was transferred to replace the tempo-
rarily absent person did not request resumption of previous employment relation-
ship at law at the end of the transfer period and he continues to work, then the term
“of agreement about temporary nature of the transfer becomes inoperative and the
transfer is regarded to be permanent”. Consequently, in such cases a new employ-
ment relationship at law emerges while the old one is terminated.

Multiplicity and motley of reasons for partition of types of labor contract modi-
fications have an impact on their form and implementation procedure. Moreover,
for some reason suspension from work is also treated as modification of labor con-
tract by Russian legislator (Article 76 of Labor Code of the Russian Federation).
“Employer is compelled to suspend from employment (to keep away from work)”
quite a number of persons enumerated in the list specified in the article. In these
cases the labor contract remains in force. Temporary suspension of his employment
function by the employee, for instance, in the cases when he “did not receive train-
ing or assessment of knowledge and skills in the sphere of occupational health and

" In the initial version of Labor Code of the Russian Federation of 2001 the legislator meant modifica-
tion of existing labor conditions whose scope was specified in Article 73 of Labor Code of the Russian Fed-
eration for the cases of transfer. When the denotation regarding modification of only essential conditions of
labor was excluded from Article 72, it caused depletion of this definition. Most probably, in the 2006 version
of Labor Code of the Russian Federation “essential conditions” concept was replaced by the concept “com-
pulsory conditions”.
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safety or compulsory or periodical medical examination (screening) through no
fault of his” (Part 3 of Article 76 of Labor Code of the Russian Federation) most
probably has no concern with modification of the labor contract. The contents re-
main the same. If we follow the position of the legislator, then any case of absence
of an employee from his workplace can be treated as modification of labor con-
tract. Though, to be honest, the legislator limits these cases of absence by four fac-
tors. First, the employer undertakes suspension from work at the request of bodies
or officials authorized by law. Second, such suspension is compulsory for the em-
ployer. Third, it is temporary. The employee is suspended from performing his em-
ployment function “for the whole period of time till the moment circumstances
causing suspension of work or dismissal from work are eliminated” (Part 2 of Arti-
cle 76 of Labor Code of the Russian Federation). Fourth, suspension of an em-
ployee from job does not require ascertaining (proving) his guilt each time.

The employer is obliged to suspend from work (debar from employment) the
persons who: a) came to work in a condition of alcoholic or any other intoxication
or under the influence of drugs; b) did not receive training or assessment of knowl-
edge and skills in the sphere of occupational health and safety in accordance with
the established procedure; c) did not have compulsory or periodical medical ex-
amination (screening) in accordance with the established procedure or compulsory
psychiatric examination if it is required in accordance with current legislation of
the Russian Federation; d) have medical contradicitions established in the medical
assessment report to perform work specified in the labor contract; e) in the case
when a special right of the employee (license, driver’s license giving the right to
operate motor vehicles, the right to bear arms etc.) was suspended for the period of
up to two months and it results in the impossibility to perform obligations under
the labor contract by the employee or if it is impossible to transfer the employee —
with his written consent — to a different job available at the employer’s premises; f)
at the request of bodies or officials authorized by law of the Russian Federation.
The list of items is open. It can be modified by federal laws or by other normative
legal acts of the Russian Federation.

Dismissal from work may also be interpreted as suspension of employment re-
lation at law for a specified period of time, at the end of which period its validity is
resumed.

The foregoing makes it possible to draw certain conclusions. First, transaction
is a general theoretical concept. It is investigated by civilists thoroughly enough.
Theory of transactions is lawfully developed currently .... by representatives of
sectoral sciences taking into account best practices of civilists.

Second, apart from the concept of transaction it is necessary to distinguish a
transaction as an aggregate of certain norms, i.e., as a legal institution. No intersec-
toral transaction institution exists. Transaction institution, or, to be precise, its va-
rieties are objectified in each separate branch of law. It concerns, first of all, con-
tracts and other types of agreements established in the legislation of separate
branches.

Third, conclusion of a specific transaction requires equality of subjects who in
the current situation possess comparatively equal possibilities of choosing the pro-
spective variant of their behavior.
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Fourth, even unilateral transactions (gift agreement, one-time incentive remu-
neration of an employee by the employer, etc.) do not envisage anticipatory subor-
dination of one party to another. In those cases though, when relations of domina-
tion and subordination exist, a legal individual act takes place instead of a transac-
tion.
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There are two tendencies traced in the history of formation of “labor contract” institution. First,
for quite a long time labor contract was developing as an institution of civil law. In early 20" century
labor contract was interpreted as a contract of work and labor, i.e., as a transaction with a specific
composition of subjects, as an agreement by virtue of which one person acquires the right to make
temporary use of the services of another person. Civil literature of that time stressed that this kind of
agreements was singularized by law into a special group of commitments.

Second, accumulation of statutory and regulatory materials, of their practical use, increasing so-
cial significance of labor transactions make labor contract relatively independent and it is taken beyond
the framework of civil law. This forms conditions necessary for an independent branch, labor law, to
hive off civil law. Then labor contract becomes foundational institution of a new branch of law where
its concept, contents, bases for emergence and termination are investigated. These are the problems
analyzed in this article. Meanwhile the article stresses the close relationship of theory and practice in
civil and labor laws.
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NOCICOHUM NO GPEMEHU USMEHEHUSM, GHECEHHbIM 6 Y20106Hbill KoOeKc. AHanusupyiomcs
NPUYUHbL HEKOPPEKMHBIX (DOPMYIUPOBOK 6 meKkcme 3akoHa. [Ipednoscenvt mepvl no ycmpa-
HEHUI 8bIABNIEHHbIX HecosepuieHcms. ObpaujeHo 6HUMAHUe HA HeoOX00UMoCns 00veduHe-
HUA YCunuil yyeHvlx, npeocmagnsioujux pasuvle ompaciu. Ocobasa pons dondcHa dvimy om-
6€0eHA MemoOoI02UU NPABOBOL HAYKYU, 8 YACTMHOCMU NOHAMUIHOMY annapamy, cnocoOHo-
MY 00CYAHCUMb PA3HBIE OMPACTU.

KiroueBble cnoBa: memooonozus, NOHAMuUs, YacmHoe npago, HopMd, CE0UCMEO, COXCUMETb-
cmeo, npumeuanue, 6auU3Kue IUYd.

[Tporecc BOCCTaHOBJICHUS YAaCTHOTO TMPaBa, MPOSBISIONIMNCSA B TPOHUKHOBE-
HUU €0 HOPM W HHCTHTYTOB BO BCe 0€3 MCKITIOUCHHS OTPACId OTCUCCTBCHHOTO
3aKOHOJIATENLCTBA, CaM IO ce0e 3aciy>KMBAeT IIyOOKOTO HCCIEOBAaHUS B CHITY
CBOETO CTpaTerndyeckoro 3HaueHus. O4eBUIHO, HEOOXOAUMO BEIPa0OTaTh OIpee-
JICHHYIO METOJIOJIOTHIO, T.€. OOIIYIO JJIs BCEX OTpacCH IOPUINUCCKON HAYKH CHC-
TeMy METOJIOB, METOJIUK, CIIOCOOOB, MPHUEMOB, MOAXOIOB M MHBIX COOTBETCTBYIO-
IIUX CPEICTB B3aUMOJICUCTBUS Pa3HOPOIHOM mpaBoBod marepuu. Ceifuac 3ameT-
HBIX TIO3MUTHUBHBIX PE3yJIbTATOB B 3TOM HAMpaBJICHUH COBCEM HEMHOT'O. 3aTO 0CO-
OCHHO OTYETJIMBO BHUIHBI CIIO)KHOCTU MPOUCXOAIIEH TpaHchopMalun Kak B mpa-
BOTBOPYECTBE, TaK M B MpaBonpuMeHeHHH. CKIaapIBaeTCs MOPOH BIEYaTICHUE,
YTO MPOIIECC BTOPKCHUS YACTHOTO MPpaBa Ha 4yXYIO TEPPUTOPHIO, HA UHBIE OTHO-
LIeHHus BOOOIIE MYIIEH Ha CaMOTEK, T.€. SBJSETCA CTUXUHHBIM; 0COOEHHO 3TO 3a-
METHO B IIyOJIMYHOTIPABOBBIX HOpPMaX.

Takoe TOJ0XKEHUE JIeNT BIOJIHE O0BICHUMO. TONIBKO y3Kas CIeIUaIN3allis B
OTpAacJICBBIX MPABOBBIX HayKax JaeT MOYBY JJIS TIIyOOKHX HCCICIOBaHUN M 000C-
HOBAHHBIX TEOPETHYECKHX BHIBOZOB. Ho OHa e JenaeT TpyAHOMOCTYIHBIMH JIS
W3YYCHHUS OTHOIICHUS, BHIXOJSAIINE B ONPEICICHHOW CTENEHH 3a Mpeaeibl Mmpe-
MeTa JJaHHOW KOHKpPETHOH Hayku. Ha 3Ty Temy Benoch HeMallo TUCKYCCHU B CO-
BETCKUH MepHo, 0COOEHHO B CBSI3M ¢ KOMILJIEKCHBIMH HOpPMAaTHUBHBIMHU akTaMu. B
MPHUHIIUIIE TOTOBOPHIIUCH O TOM, YTO OTH aKThl MPEJICTABJIAIOT COOOW €IMHCTBO
HOPM pa3IMYHBIX OTpacjicH Mmpapa, MPEAHA3HAYCHHBIX JUTS PETYJHPOBAHUSA COOT-
BETCTBYIOIIETO OJI0Ka (CUCTEMBI) OOIIECCTBEHHBIX OTHOIIEHUH. Tak win uHade, HO
BTEXHHUKE NIPaBOTBODPHYECTB a NPUHIMUINUAAIBHBIX IIPOOJIEM B CBS3H C
kBanmuukanuei QenepanbHbIX 3aKOHOB KaK TUITUYHBIX KOMIUICKCHBIX HOPMATHB-
HBIX akToB HeT. O KauecTBe B3aUMOJCHCTBUSA HOPM Pa3IUYHON OTpacieBoil mpu-
HAJJIS)KHOCTH 37I€Ch MTOKA PEYb HE UJIET.
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OtpacreBast 3aMKHYTOCTb HACTOJIBKO €CTECTBEHHA B HAayYHBIX MPAaBOBBIX HC-
CJIeIOBAHUAX, YTO JAJIEKO HE BCErja OLIYLIaeTCs U caMa MOTPeOHOCTh BBIMTH 3a
pamKu ogHOU oTpacnu. Ta ke yacTHas cOOCTBEHHOCTbD, pa3pyIIUB COBETCKYIO CHC-
TeMy IpaBa, MOPOJAMJIa paHee HEBUIAHHBIE IO CIIOKHOCTH TEOPETHUECKHE MpO-
onembl. Spkum npumepom siBisiercs riasa 22 YK «IIpectymnenus B cdepe dKo-
HOMHYECKOU JiesATeNbHOCTHY. CIIOpBl YUYeHBIX 00peueHbl Ha IECATHIICTHS, €CIH He
0CO3HATh HEOOXOJMMOCTh MOUIMHHOTO B3aMMOJICHCTBUS CIICIIHAIIIICTOB COOTBET-
CTBYIOIIKX oTpacieil. OCTPOBKM YacTHOTO MpaBa B BUAE OTACIBLHBIX HOPM O COO-
CTBEHHOCTH, UMYIIECTBE, CAENKaX M JP. B TEKCT€ YTOJOBHOI'O KOAEKCA, MATKO
roBops, He Jiydllero kauectBa. Ho cipaBeanuBocTy paau, HENb3sl HE BUIETh HECO-
BEPIICHCTB CaMoro (JeHOMEHa YacTHOTO IIpaBa, TaK KaK IUBIJIKCTHI, CYAS IO IIy0-
JUKAIUsIM, BeCbMa OCTOPOXKHBI B Pa3padOTKe TEOPUHM COBPEMEHHOTO YacTHOTO
IpaBa: MOYTH 6 JIET OCHOBHBIC CHIIBI B Jieie peopMHUpOBaHUs [ pakgaHckoro xo-
ZeKca OBUTH OTHAHBI mpoOiieMe FOPHINYECKHUX JIUI. B cTOpoHE mo-mpexHeMy oc-
Tajach W JIMYHOCTh KaK CyOBEKT IpakJaHCKMX MpaBOOTHOIIeHWH. W riaBHoe,
OTEUYECTBCHHBIC IIMBHIIUCTHI, TPYJAOBUKH, (haMUIIMAPUCTHI TIOKa e1lle He 00heaNHU-
JIM CBOM YCWJIMS B TOCTHIKEHHHU OOILEH Leau — JaTh 3aKOHOJATENI0 YEeTKOe Mpel-
CTaBJICHUE O MOHATHUH, 3JIEMEHTaX YaCTHOIO MpaBa, MPEJIOKUTh B KaueCcTBE HC-
XOJTHOTO CHUCTEMY OCHOBHBIX MOHSTHH, IPUTOAHYIO Ui BHEAPEHUS B APYTHE OT-
paciu. TemITbl TIPOBOAMMBIX HAayYHBIX pa3paboTOK CIMIIKOM MEICHHBIC; IPU Ta-
KHX CKOPOCTSX M IpU OTCYTCTBHM aJIMHUHHUCTPATHBHOTO CTUMYJIMPOBAHHUS 3TOU
KOHKPETHOH MpOrpaMMbl Ka4eCTBO TEKYIIIETO 3aKOHOATEIbCTBA elIe TONTo OyaeT
HaXOAUTHCS Ha HEAOCTATOUHOM YpPOBHE.

IToBoOM 11 TAKOT'O HEYTEUIUTEIHHOIO BBIBOJA SBUIIMCH NOCIEAHNUE U3MEHEe-
Husl, BHeceHHble B YK PD denepanbubiM 3akoHoM oT 03.07.2016 Ne 323-03. B
npumedannu K cT. 116 YK rteneps mepeunciieH Kpyr JuI, KOTOPBIE UMEHYIOTCS
«Onu3kuMu Tunamu». Hano cka3aTb, YTO 3TO CIOBOCOYETAHHUE IO CYLIECTBY YIOT-
pebiisiercss 1 BO MHOTUX Jpyrux crathsix YK (B wactHocth, B cr. 105, 111, 112,
117, 309, 311, 317, 318, 320. Cyas mo Bcemy, ¢paza «ero OIU3KHX» O3HAYACT
«ONMM3KUX JUIY). XOTA MO TEKCTy YIMOMSHYTOTO TpHMEYaHus K cT. 116 mox
«ONMM3KUMH JUIIAMU B HACTOAIICH CTaThe...» COBCEM HE CIENyeT, YTO Ha JIpyrue
COCTaBbI 3TO Pa3bIACHEHHUE TOXKE PACIIPOCTPAHICTCSI.

Taxk wiM MHAYE MPaBONPHMEHUTEISIM MPEANHNCAHO TPH KBATHU(HUKAINN KOTO-
m0o B KadecTBe OJM3KOTO JIUIa PYKOBOICTBOBATHCS HE CBOMMH COOCTBEHHBIMU
MPEACTaBICHUsMH, a TEKCTOM NpuMedanus K cr. 116 YK. Ananuzupys 310 pa3sb-
sICHEHUEe-HOpMY (BOIIPOC O TpaBOBOW Tpupoje nmpuMedanuid B YK 3mech cosHa-
TENFHO HE 3aTparuBacTcs), MPUXOAUTCS KIaCCU(HUIUPOBATH HAa3BaHHBIX B HEH
cyOBEKTOB Ha HECKOJbKO rpynm. Kputepuem KiacCU(pHUKAIMM SBISETCA TUTYI
(IpaBOBOE OCHOBAHME) COOTBETCTBYIOLIETO TPakKTaHWHA IO OTHOIICHHIO K CyOB-
eKTy mpecTyruieHus. B nepByro ouepenp 3akoH (cT. 116 VK) B uncie GIU3KUX JIHIT
Ha3bIBaeT OJU3KUX POJCTBEHHHUKOB. DTO MPAaBUIBHO M MO CYLIECTBY, MO JIOTHKE
KU3HU, HO Jlajiee ClieAyeT OMUO0YHAs KOHKPETH3aIHs OJU3KUX POJCTBEHHHUKOB B
YacTU NPU3HAHUS TaKOBBIMHU cympyra (cynpyru). Cynpyry, T.e. JUlla, COCTOSIIUE
B 3apETHCTPUPOBAHHOM (@ HE B COXKHUTEIBCTBE, 0003HAYaeMOM Terepb HOBOMO/I-
HBIM Ha3BaHHEM «TPaXKIaHCKUi Opak») [«['paxkmanckuii Opak — 310 Takxke ¢op-
MaJIbHBIN OpaK, TOJILKO JIMIIICHHBIA IEPKOBHOTO OCBAIICHHUS W COBEPIIAEMBIN Tie-
peA TPaXIaHCKOK, a He AYXOBHYIO BIAacTblO, — TOJIBKO TJIyOOKOE HEBEXKECTBO
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MOTJIO KICTIOIB30BaTh 3TOT TEPMUH ISl 0003HAUSHHSI BHEOPATHOTO COKHUTEIBCTBA.
Cwum.: HepmeneBuy I'.®d. YueOHHUK pyccKoro rpaxaaHckoro mpasa. M.: M3a-Bo bp.
Bammaxkoseix, 1911. C. 615] Opake, B mpUHIIAIIE HE MOTYT OBITh OJMM3KUMHU POJI-
cTBeHHUKaMH. Eme coBceM HemaBHO HE TPeOOBaIOCH 00OCHOBBIBATH HEIOIYCTH-
MOCTb KPOBHOPOJICTBEHHBIX OpakoB; a B apckoi Poccun Opuia nomynspHoU ¢pa-
32 0 TOM, YTO KPOBOCMEIIIEHHE UYXIO IIMBUIM30BAaHHOMY 4eJIOBEUeCTBY. MIMeHHO
Ha 3TOM OCHOBaHa W HOpMma cT. 14 neiictByromero CemeitHoro konekca P®: «He
JOMYCKAeTCsl 3aKIII0UCHUE Opaka MEKAY OJM3KUMH POACTBEHHUKAMH II0 HPSMOH
BOCXOJISIIIIEH M HUCXOISIIEH JIMHUK (POXUTEISIMU U JETBMH, JEAyIIKOH, 6a0yI-
KO M BHYKaMH), TIOJHOPOAHBIMU M HEHOJHOPOIHBIMU (MMEIOIUMH OOIMHNX 0TI
WA MaTh) OpaTbsIMHU H CeCTpaMH. JTO O3HAYAET, UTO CYNMpPYTH 3aHUMAIOT 0c000e
MECTO, CKOpE€E BCETO MEePBOe, B CIIUCKE «OMU3KUX UL, HA3BAaHHBIX B IPUMEYaHUH
kcr. 116 VK.

Henp3st cormacutbest Takke ¢ BKIIOUCHHEM B KPYT OJHM3KHX POACTBCHHUKOB
TakKUX CYOBEKTOB, KaK YCHIHOBHUTEJH, YCHIHOBIEHHBIE (YI0UepeHHbIe) AeTh. Bpsag
JIM €CTh HEOOXOAMMOCTh JICTATbHO OOOCHOBBIBATH TE3UC O TOM, YTO YCBHIHOBJISIIOT
Mo O0IIeMy TIpaBUITy Uy)KUX JCTCH, OCTABIINXCS O3 IMOTIEYEeHUs] POAUTENCH, B UX
HWHTepecax. YCJIOBUS YCBIHOBIIEHHUS YETKO 3aKperuieHbl B 3aKOHOJATENbCTBE, Ha-
JUYUsl POJCTBEHHBIX OTHOIICHUH HE TpeOyercs. «YChIHOBJIEHHBIC JIETH U UX TIO-
TOMCTBO 10 OTHOILIEHMIO K YCHIHOBUTENSIM U UX POACTBEHHUKAM, a YCHIHOBUTENIHU U
UX POJCTBEHHHUKH MO OTHOIICHHUIO K YCHIHOBJIEHHBIM JAETSAM U UX NOTOMCTBY HpPH-
PABHUMBAIOTCS B JIMYHBIX U UMYIIECTBEHHBIX MPaBax K POJACTBEHHUKAM IO MPOUC-
xoxaeHuto» (4. I cr. 137 CK P®). BeiBoJ: YyCHIHOBUTENN W YCHIHOBIICHHBIC HE SB-
JIAIOTCS. POJCTBEHHUKAMHU, MEXIy HUMH HET KPOBHOHM CBA3H, T.€. IPOUCXOKIEHUS
OT 001IIero npejKa; ceMeHHbIe MPABOOTHOIIEHUS BO3HUKHYT HAa OCHOBaHUU 0Cc000-
T'0 IOPUANIECKOTO (haKTa — aKTa YCHIHOBJICHUS, IPOU3BEICHHOIO B YCTAHOBICHHOM
3aKkoHOM mopsake. He Oyay4uu poacTBEHHUKaMU, 3TH JIMIIa HECOMHEHHO OTHOCSTCA
K YUCIy «OJMM3KUX JUI». B YrojJoBHOM 3aKOHE 3Ty KaTETOPHUIO TPaKIaH Kela-
TENBHO 000COOUTH OT OCTAIBHBIX, IPH 3TOM B KadecTBe IpuMepa (oOpasna) B3sTh
TekeT cT. 14 CK PO (. 3 u 4), rie yChIHOBUTEN 3aHUMAIOT CBOE 0C000E MECTO.

Anamuzupyemasi popMmyarpoBka npumeudanus k cr. 116 YK npusnekaer kpu-
TUYECKOE BHUMAHUE U B CBSI3U C YIIOMHHAHHEM B YHCJEe «OMU3KUX JUID» CBOMCT-
BEHHHKOB. J[0CITOBHO OHM 0003HAYAIOTCS KAK «JINIA, COCTOSIINE B CBOHCTBE C JIH-
LIOM, COBEpIIMBIIUM JESHUE»... Bpsa gu 3Ta HOpMa OCTaHETCs HE3aMETHOH; U
JICNIO HE CTOJIBKO B NMOOOSX, B KOHIIE KOHIIOB HEBA)KHO, IMOOKMIN TEILLy WM HPOCTO
COCEZIKY, a B TeX OJIM3KHX JIHIaX, KOTOPHIE, KaK YK€ CKa3aHO, MHOTOKPATHO YIIO-
muHatotes B YK. Takas Oe3pa3mepHast popMyTHpoBKa — 3TO OlarogatHas moyBa
IUTSL 3I0YNOTPEOIICHUH, 3TO APKUM MpUMep KOPPYILHUOTEHHOCTH HOPMBI.

He BaaBasich B neTany, ciaeyeT OTMETUTh BCE XK€, YTO IIOHATHUS CBOMCTBA B 3a-
KoHopaTenbcTBe PD HeT, HO OHO C PIMCKUX BpeMEH M3BECTHO B HayKe. DTo 00mie-
CTBEHHasl CBSI3b MEXIY CYNPYyrOM M POJACTBEHHHKAaMHU IPYTrOro Cymnpyra; WHOTAA
UCIIONIB3YETCS B O0JIee IMUPOKOM CMBICIIEC KaK CBSI3b MEXKAY POJCTBEHHHUKaMU 000-
ux cynpyroB. Teopun Takoro siBI€HHs, KaK «CBOHCTBO», B OT€UECTBEHHOM 4YacT-
HOM IIpaBe, M0 CyIIecTBY, HeT. CrenuanucTsl B 001aCTH CEMEHHOro MpaBa U B CO-
BETCKOE BpEMS 3aTparuBali BONPOC O CBOMCTBCHHMKaX KaK O CyOBEKTax aiu-
MEHTHBIX OTHOIICHUH MEXIy NPYTUMHU WIEHAMHU CEMBHU. Y CIIOBHE O CBOWCTBE 3a-
JIO’)KEHO B CaMOM HAMMEHOBAHMUHU ATHX JIMI, & UMEHHO «OTYHM», «Madexay, «Ia-
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CBIHOK», «HaT9epHla», 3TH TEPMHUHBI H €CTh (OpPMYIBl OTHONICHUI cBoiicTBa. B
JEHCTBYIOIIEM CEMEMHOM 3aKOHOJATENbCTBE B KaueCTBE ATUMEHTHOOOSI3aHHBIX
(GUTypHPYIOT JUIIB IETH — KIACHIHKU» U «IaTIEPHLIBD).

OOBSCHUTH OTCYTCTBHE HCCIEIOBATEIHCKOTO WHTEpEca OTCUCCTBECHHBIX YUe-
HBIX-(aMUIIMAPUCTOB MOKHO COBOKYITHOCTHIO HECKOJIBKUX (haKTOpoB. Bo-mepBhIX,
HUCTOPHYECKU TaK CIOXHIIOCH, YTO B MaclTabaXx OrpoMHON TEPPUTOPUH C MHOTO-
MIJUTHOHHBIM HAceJICHHEM He OBIIO 0CO00H HYKIBI KECTKO PETYIHPOBATh IEMO-
rpadudeckue mporecchl. B cT. 23 CBoja 3akOHOB Ipa)kIaHCKUX, T. X, COIepiKa-
Jach CIIEAYIONIas HOpMa: «3ampeniaeTcss BCTyNnaTh B Opak B CTENEHSIX POJICTBA U
CBOWCTBA, LEPKOBHBIMH 3aKOHAMH BO30paHCHHBIX». 3/1eCh € B MpPHUMEYaHHU
Pa3bACHEHO: «...3aKOH CeH He MPUBOIUT K 3aKIIOUCHHIO, YTOOBI CBOHCTBO U POJ-
CTBO COCTAaBJISUIU JIBa TOXKJIECTBEHHBIX MOHATHS. POACTBO €CTh CBSA3b YWIEHOB OAHO-
ro poja Mo MPOUCXOXKACHUIO OT 00IIero pojoHavagbHuKa (cT. 196, T. X, 4. ), a
CBOWCTBO MPOMCXOAUT OT CBSI3HM ITOCPEICTBOM Opaka WICHOB, MPHHAIICKANINX K
pasHbeIM pojaM. B cuity 3TOro pa3nuyus v IpUANYecKrue OTHOLICHUS POJACTBEHHH-
KOB M CBOMCTBEHHUKOB HE TOXICCTBCHHBI B OTHOLICHUM IIpaBa HACJICOOBAaHUA U
IPYTHX TPaKTAHCKUX TpaB. PUMIsTHE HEe MCUHMCISUTH CTEeTeHeH cBOiicTBa. JTO HC-
YHCIEHHE MMEJNIO0 MECTO B KaHOHUYECKOM IpaBe: COTJIACHO €My CTENeHb POJICTBa
110 KPOBU C OJHUM CYIIPYI'OM OIpeEeNseT U CTENEeHb CBOICTBa ¢ Apyrum» [[lepH-
Ooypr I'. ITanmextel. CeMeHCTBEHHOE M HacieACTBeHHOE mpaBo. T. 3 (kauru IV n
V). C.-IletepOypr: mznanue FOpuamdueckoro kHmkHOTO ckiama «lIpaso», 1911.
C.7].

Bo-BTOpEIX, B MOCIEPEBONIOIMOHHBIN EPUOA OT MPEXHEH YaCTHOMPAaBOBOMH
HAyK{ W €¢ BUIHBIX IPEICTaBUTENCH COXpaHWIOCH Aaneko He Bce. K Tomy xe 1o
90-x IT. HAY4YHYIO JUTEPATypy OTEYECTBEHHBIX IMBHIUCTOB MPUXOIUIOCH JT0ObI-
BaTh B OCHOBHOM B CITy’KE€OHBIX oTAenax (3amax) oubnmotek. /s MaccoBoro yu-
TaTeJs He BCE TOCTYITHO M ceiuac, mocie Mepen3iaHusi OCHOBHEIX TPYIOB POCCHI-
CKHX KJIaCCUKOB.

W, pazymeercs, MpOU3BEACHHUS IOPEBONIOIMOHHBIX YYEHBIX — 3TO 0OpasIbl
JICUCTBUTENFHO HAYIHOTO TBOPUECTBA, UX aBTOPEI, BIIA/ICBIINE HECKOIBKUME HHO-
CTPaHHBIMU SI3bIKAMH, HMENH BO3MOXKHOCTh CO3/1aBaTh Ha CPaBHHUTEIHHO-
MPaBOBOI OCHOBE pabOTHI, BOIIEIINE B «30JI0TON (POHI OTEYECTBEHHOW ITUBHUIIU-
CTHKH». JTOTO YPOBHS KaK HOPMBI BPS[ JIM yIACTCS TOCTHTHYTh.

B-TpeTbux, HeNb3s HE YUUTHIBATH M HICOJIOTHUECKHE MpersaTcTBus. Hemoro-
BOPEHHOCTb, Ci1a0asi MOTHBAIIUs, OOMIIHME JIO3YHIOB M JCKJIAPATUBHOCTH TUIA «Ka-
KO€ CYACThE, UTO MBI JKHBEM B COBETCKOW CTpaHe» U celyac yBUAUT COBPEMEHHBIN
YHUTATENbh, H3YYAIOMINi UCTOPHIO COBETCKOTO 3aKOHONATEIhCTBA. Benp He ciryvaii-
HO ceMeiHO-paBoBasi HayKa 3a BeCh COBETCKUH MEpHOJ MpeICTaBleHa BCEro He-
CKOJIBKUMH MOHOTpPa(HsIMHU, CTaThIMH, @ B OCHOBHOM Yy4eOHO-METOIMYECKIMU
u3gaHusIMH. Tak 4To 1Mo OONBIIOMY CUETY HAyKOHW STH TPYIBl MOXXHO CUHUTATh C
00JBIION HATSKKOM.

B HaCTOAIIEC BpEM CIIOKUINCH YCIIOBUA IJIs1 Pa3BUTHsA, B HaCTHOCTH, ceMeii-
HO-TIpaBoBO# Hayku. CpopMHUpOBaiCS U CONUANBHBIN 3aKa3 — MOTPEOHOCTh B aH-
TUKOPPYIILUOHHBIX MMPABOBBIX MHCTPYMEHTAX, O Ye€M CBUIETEIHCTBYET COOTBETCT-
BYIOIIHUH OJIOK 3aKOHO/IATEIHCTRA.
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Wnest «xoH(MDINKTAa HHTEPECOB» YKE B NEHCTBUH, H OHA TPeOYeT BBICOKOKade-
CTBEHHOT'O HOPMOTBOPYECTBA, BO3MOMKHOTO JIMIIbL HMPU COJUIHOM TEOPETHUECKOM
¢dbyHmamenre.

[Mpesxne Bcero HEOOXOIMMO 0OOTATUTh U OTHLIH()OBATE MIOHATHIHEIN ammapar.
KcraTn, obuiue noHATHs «ONU3KUe IUay, «OIU3KUue POACTBEHHUKU» U HE HYKHBI
MOTOMY, YTO OHH JIOJDKHBI OBITh THOKHMH, CIIOCOOHBIMHU HAIOTHATHCS Pa3INYHbI-
MH COCTaBaMH{ CYOBEKTOB B 3aBHCHMOCTH OT II€JIH, KOTOPYIO CTABHUT 3aKOHOATEINb.
Ceituac 310 o0IIee MOHATHE «ONU3KUE JTHUIA» HYKHO HE CTONBKO IS KBadu(uKa-
MU MOO0EB, CKOJIBKO JIJISl IPYTHX BBIIICHA3BAHHBIX COCTABOB MpecTyIuieHui. bo-
Jiee YMECTHBIM IIPEICTABIIAETCS €ro pa3MelieHue B Apyrux riaasax YK.

HecoBepiieHCTBO HOpM, 3aKpEIICHHBIX B TpuMedaHud k cT. 116 YK, o0y-
CJIOBJICHO CKOpEe BCEr0 UTHOPUPOBAHHEM HOPM U Te€M 0oJiee JOKTPHHBI YACTHOTO
mpaBa 1o 0OBIYHOM IS HAIIETO BPEMEHH NIPHYHHE — IIEHTHOTA.

Wnade npeno OOCTOMT C OTHOLIEHHEM CIIELUAIKMCTOB YrOJOBHO-NPOLIEC-
CyaJIbHOT'O TpaBa K TOH ke camoit 3ajaue. CocTaB «ONMM3KUX POACTBEHHUKOB)» He-
KoppekTHo onpezaeinsuica euie B cT. 34 YIIK PCOCP; teneps u B cT. 5 «OCHOBHBIE
MOHATHUS, UCIIOJIb3yEMbIE B HACTOALIEM KOJIEKCEe» MOBTOPSAETCS, OYEBUIHO HECOOT-
BETCTBYIOILIAS 3aKOHOJATEIbCTBY HOPMA O CyNpyrax U YCHIHOBUTENAX C YCHIHOB-
nenaeiMu. Ho 310 eme He Bee. «bmuskue muma» no cr. 5 YIIK — 3T10 «mHBIC, 32
UCKITIOYCHHEM OJNM3KMX POJICTBCHHHKOB W POACTBEHHUKOB, JIMIA, COCTOSIIHE B
CBOICTBE C MOTEPIIEBIINM, CBUIETENEM, a TAKXKE JIUIA, )KU3Hb, 310pPOBbE U OJaro-
MOJTy4re KOTOPBIX JOPOTH MOTEPIIEBIIEMY, CBUICTEIIO B CHUITY CIIOKUBLINXCS JTHY-
HBIX OTHOLIEHUI.

DTa HOpMa, KOHEYHO, CBOETO POJia «IIIeIeBp»; HecoBepmeHCTBO cT. 116 YK
MepKHeT B cpaBHeHUU ¢ HOpMoit cT. 5 YIIK (1. 3); ee moapoOHBIN KPpUTHYECKHIA
aHanmu3 omyonukoBaH emnie B 1991 r., 3atem B 2008 1., u, Hakowern, B 2015 r. Ka-
KOM-mH00 peakuuu Kak He ObUIO, Tak M HeT. [IpHHINNHANEHO Ba)KHO, UTO apry-
MEHTBHI [IUBUJIMCTOB HE 03HAUYAIOT BTOPXKEHUS Ha UyKyIO TeppuTopHio. Peus naer
00 OueBHIHBIX IPyOBIX OIIMOKaxX, 00 a3ax CEMEHHOro MpaBa, JOCTYIIHBIX M JIUIAM
0e3 ropuamyeckoro aukbe3a. K ToMy jke He BBI3BIBACT COMHEHHH KOPPYIIIHOTEH-
HOCTb 3TOH, B 4acTHOCTH, HOpMHI 1. 3 cT. 5 YIIK.

OTMedass HEKOPPEKTHOCTh YaCTHONPABOBBEIX (opMynupoBok B cT. 116 VK,
TPYAHO YACPKATHCS OT KPUTUKHU TOCIICAHEH KaTeropuu CyOBEKTOB, OTHECCHHBIX K
Kpyry «Omm3kux juiy. OHU IO OTHONICHHUIO K JIUITY, COBEPIIMBIIEMY JAEsSHHE, I0-
MMEHOBaHBI KaK «JIHIIa, BEAyIIHE C HUMU oO0IIee X0o3aicTBO». CyIs 10 HAIMYHIO
COI03a «HII», PeUb HIIET O CAMOCTOSTEIBHON KaTeropiuy CyOBEKTOB HapsAy C BBI-
meynoMaHyThIMU. W 31€ch ecTh Hall 4eM 3aJyMaThCsl HE TOJBKO NMPaBOIPUMEHU-
TEJI0, HO U CIIEIUAIUCTaM B OOJIACTH YacTHOTO mpaBa. B nokTpune 3ta hopmynu-
POBKa BCTpedaeTcsi JOBOJBHO dacTo. Ppasza «BecTh oO0IIee XO3SHUCTBOY» O3HAYAET
HaJIM4ue OOUIMX TOXOIOB M PacXoAoB (B aABOKATCKOH NMpaKTHKE OBITyeT TePMUH
«001IHMil KOoIIeNIeK»), COBMECTHOE MUTAHKE, TPUOOPETEHNE UMYIIIECTBA I COBME-
CTHOTO MOJIb30BAHMUS.

B cyneOHoll mpakTHKe, OTpaKEHHOM, B YaCTHOCTH, B IMOCTAaHOBIEHISIX [LenHy-
Ma BepxoBHoro Cyna CCCP ot 25 mapra 1982 r. u 3 ampens 1987 r., Benenue
o0Imero xo3sicTBa paccMaTpUBalIOCh KaK OJHO M3 YCIOBHM IPU YCTaHOBICHHUU
OTIIOBCTBA, a TAKXKe B CIIOPax IO XHIUIIHBIM BompocaM [Cwm.: COOpHHK mocTa-
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HoBieHuit [IneaymoB BepxoBubix CynoB u PCOCP (Poccuiickoit denepanun) mo
rpaxaaHckuM aenam. M.: Crnapk, 1994. C. 98, 170].

ITpu sTOM B 3amady cyna BXoAwiaa 00sS3aHHOCTh MCCIIEAOBATh HAIUYIHNE U BTO-
pOro ycioBHsA, a UMEHHO «COBMECTHOI'O NPOKUBAaHUS» CTOPOH. TeM cambIM pe-
1Iancs BOMPOC O CYIIECTBOBAHWU MEXAY HUMH OTHOIICHUH, XapaKTePHBIX i
ceMeiHbIX. B ananu3upyemoi Hopme npumedanus k cT. 116 YK Ha3biBaeTcs ToJb-
KO OJIHO M3 YCIIOBH — «BelleHHe o0Imiero xo3sicTBa». 1o cMbicimy 3T0# (hpas3sl
JIeJIo He B CeMEIHBIX OTHOILEHUSX, HE B MOMCKaX OTUA AJs peOeHKa U He B mpe-
TEH3MSIX Ha SKWIYIO IDIOmAanb. MCTOMKOBATH MO3UIMIO 3aKOHOJATENS B JaHHOM
KOHTEKCTE MO>KHO, PYKOBOJCTBYSACh UCKPEHHHUM JKEJIaHUEM IOHATh, YTO K€ HMe-
€TCsl B BUIY, TOJIBKO JIOIYCTUB OJHY KPaMOJBHYIO MBICITB. A HMEHHO, 9TO K OIu3-
KHUM JIUIaM TeNepb OTHOCST HE MPOCTO COKUTENEH, a KaKyl0-TO 0CO0YyI0 HX pa3Ho-
BUJHOCTb, KOIJla HE HY’KHO COBMECTHO IIPOXKHBATh C 3TUM IOCTOPOHHUM Y€JI0Be-
KOM, a JOCTaTOYHO MOJy4aTh CPENCTBA HA CBOE COACP)KaHHE B TOOPOBOILHOM IT0-
psaake. OOHUM CJIOBOM, 9Ta KaTeropusi OJIM3KUX JUI] C YACTHBIM MPaBOM HE COTrJia-
CyeTcs U, O-BUAUMOMY, C IIETIbI0 YTOJIOBHOT'O 3aKOHA TaKXKe.

Bo3Bpamasce kK HCXOZHOMY TE3UCY O HEOOXOIMMOCTH COBMECTHBIX YCHIIHI
CIEIMATICTOB Pa3HBIX OTpaciieil HayKH, BaXKHO 3apaHee JOTOBOPUTHCS O MpeaMe-
T€, @ IMEHHO O METOIOJIOTHH.

B MeTonomorndeckoM IIaHe OCHOBHBIMH IPEICTABIIIOTCS BOMPOCHL: 1) o mo-
HATHHHOM ammapare, 2) 0 cyOCHINapHOCTH U aHAJIOTHH, 3) O IIPHOPUTETAX OTpac-
Jieii. DTO HampaBJICHUE MEXOTPACICBBIX UCCICIOBAHUM BIIOJHE YMECTHO B paMKax
IO CYIIECTBY OOBSBICHHON AUCKYCCHH O TEOPHH IOPUINYCCKOM HAYKH, €€ eAUHCT-
B€, METOZOJIOTHH, CTPYKType npenmeta u T.4. [KpatkoBa H.B. Mcropus u merono-
norus ropuanueckoit Hayku («Kpyrasiii crom» xadeapsl TEOpHUH TocyaapcTBa U
MpaBa ¥ TMOJUTOJIOTUH opuandeckoro gakyiaprera MI'Y um. M.B. JIomoHOCOBa 1
kypHana «["ocyaapcTBo u mpaBo») // ['ocyaapcTio u mpago. 2016. Ne 4. C. 5-31].

Manankova Raissa P. Tomsk State University (Tomsk, Russian Federation)

ON INCORRECTNESS OF SOME PRIVATE LAW WORDINGS IN THE TEXT OF THE
CRIMINAL CODE OF THE RUSSIAN FEDERATION

Key words: methodology, concept, private law, rule, property, cohabitation, note, close people.

The present article deals with a comparatively new legal problem of interrelationship between the
rules of private law and criminal law. The author pays attention to the latest changes in the Criminal
Code regarding «close people» of the subject of a crime. The quality of the «note» to Article 116 of the
Criminal Code seems to be imperfect since it ignores the basics of family law: spouses as well as
adopters are called relatives. It is impossible to understand how to define legal relatives.

The article substantiates the need to consolidate the efforts of specialists in various branches of
law in the sphere of methodological research. The issues of definitions and subsidiarity, priorities of
branches and possibilities of adequate analogies are the primary ones.

The article has been completed in the light of pre-revolutionary ideas and current legislation of
pre-Soviet period. The intrusion of private law into the branches of public law is a logical process,
though its tempos are unsatisfactory. Civil law specialists are not actively involved in the theory of
private law and do not take its concepts in other branches seriously. The author sets forward some
theoretical and practical proposals aimed at both the development of scientific thought and legislation.
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K BOITPOCY O ITPABOBOM MPUPOJIE JEJI O ITPUCYKJIEHAN
KOMIIEHCAITNA

B cmamvwe uccrnedyemces npagosas npupooa 0ei 0 npucyicoeHuUu KOMneHcayuu 3a Hapyuie-
HUe Npaea Ha cyOOnpoU3800CmME0 8 PA3yMHbLIL CPOK U NPABA HA UCTONHEHUE CYOeOH020 aKma
6 PA3YMHbLIL CPOK HA OCHOBE AHANU3A KOHBEHYUANbHBIX U KOHCIMUMYYUOHHBIX HOPM, d MAK-
arce Hopm Dedepanvhozo 3axona «O KOMREHcayuu 3a HapyuleHue npasa Ha cyOOnpou3e00-
CMB0 6 Pa3yMHbILL CPOK WIU NPABA HA UCHONHEHUe CYOeBH020 akma 6 pasymublil cpok» u Ko-
dexca AOMUHUCIMPAMUBHO20 cYOonpouszeoocmea Pd.

KitroueBsle CI0BA: AOMUHUCIPAMUBHOE CYOONPOU3B00CEO, AOMUHUCTPATNUGHBII UCK.

Jena o mpucyxJeHuy KOMIIEHCAIlMH 33 HapyllIeHHe MpaBa Ha CYyIOMPOU3BOJ-
CTBO B Pa3yMHBIA CPOK WJIM NpaBa Ha HUCIOJHEHHE CyIeOHOTO aKkTa B pa3yMHBIH
CPOK MPEICTABISAIOT COOOH OTHOCHUTENBHO HOBYIO IJISI POCCHUHCKOrO 3aKOHOJa-
TEJIbCTBA U MPABOIMPUMEHUTEIbHON NPAKTUKU KAaTETOPHUIO JIeN aAMUHUCTPATHBHO-
ro (rmaBa 26 KAC P®) u apOutpaxnoro cyaompousBoiactBa (rmasa 27.1 AIIK
P®). E€ mosiBiienne Ob110 MpenonpeencHo BeTyieHueM Poccuiickoit deneparum
B CoBet EBpomnsbl u patudukanueir EBponeiickoil KOHBEHLIMHU O 3alllUTE [IPaB Yeio-
BeKa U OCHOBHBIX cB0OOI OT 4 HOsA0ps 1950 1. [1. Cr. 2143, 163].

B coorBerctBum co cr. 1 ykazanHoii KonBennmu Poccus mpuHsna Ha ceOst
00513aTETHCTBO IO 00ECTICUCHHUIO KOKAOMY, HAXOAAMIEMYCs IO € I0pPUCAUKITUCH,
mpaB u cBoboJ, onpeneneHHbIX B paznene | Konsenmuu. CornacHo 1. 1 ct. 6 pas-
nena [ KoOHBEHIIMM «Ka bl B Clydae CIiopa O €ro Ipa)XTaHCKUX IMpaBax uU 00s-
3aHHOCTAX WM TPHU TPEIBSIBICHUU €My JII000T0 YTOJIOBHOTO OOBHHEHUS HMECT
MPaBO Ha CIpaBeAUBOC U MyONUYHOE pa30HpaTeNbCTBO €A B pA3YMHbIU CPOK
HE3aBUCUMBIM U OECIPUCTPACTHBIM CYJIOM, CO3JaHHBIM Ha OCHOBAHHMU 3aKOHa
(BeImeneHo MHOM. — I.0.).

[TpaBoBoii (pyHAaMEHT NMPOU3BOACTBA MO JeJiaM O MPUCYKICHUN KOMIICHCAIIUH
ObLT 3aJI0%KeH ABYMsI (eiepalbHBIMU 3aKoHaMU: «O KOMIICHCAllUH 3a HapyLICHUE
IpaBa Ha CYIOIPOU3BOJICTBO B pa3yMHBII CPOK WM IpaBa Ha MCIOJIHEHHE Cyned-
HOTro akTa B pa3yMHbIil cpok» oT 30 ampenst 2010 r. Ne 68-@3 [2. C1. 2144] u «O
BHECEHMH U3MEHEHUU B OTAENbHbIE 3aKOHOaTeNbHble akThl Poccuiickoit denepa-
LMY B CBA3U ¢ npuHATHEM DenepanbHOro 3akoHa «O KOMIEHCALlMU 32 HapylleHUe
mpaBa Ha CYIOIPOU3BOJICTBO B pa3yMHBIH CPOK WU IpaBa Ha MCIOJIHEHHE Cyned-
HOT0 aKkTa B pa3yMHbIi cpok» oT 30 ampens 2010 r. Ne 69-@3 [2. Cr. 2145]. C mo-
MEHTa BCTYIUIEHHUS B CHJIy YKa3aHHBIX 3aKOHOB IOPSAJOK pPacCMOTPEHHUS U pa3pe-
MISHUS JeNT 0 IPUCYKACHUHA KOMITeHcauu perynupoBaics riaaBoit 22.1 I'TIK PO u
rnaBoit 27.1 AIIK P®. Bonpocsl npaBonpuMeHeHHsI CyaamMu oOriel u apoutpax-
HoM ropucauknuu coorsercTByromux ras ['TIK PO u AIIK P® pasbscHsanuch B
coBMecTHOM noctaHoBieHnu [Inenyma Bepxosaoro Cyna P® u Ilnenyma Bricire-
ro Apourpaxsnoro Cyna P® ot 23 nmexabps 2010 r. Ne 30/64 «O HEKOTOPBIX BO-
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Mpocax, BOZHHUKIIUX IMPU PACCMOTPEHHH IEN O TPHUCYKACHHUH KOMIICHCAUH 3a
HapylIeHHUe MpaBa Ha CyJONPOU3BOJCTBO B Pa3yMHbIH CPOK HJIM MpaBa Ha UCIOJ-
HEHME CyAeOHOro akTa B pa3yMHsbIil cpok» [3. C. 1-10]. /lanHOE mocTaHOBICHHUE
BITOCJICJICTBUU YTPATWIO CHIIYy B CBSI3U C U3MCHEHHEM IPABOBOTO PETYIHPOBAHMUS
KOMITeHcannoHHoro npousBojctsa [4. C. 29, m. 66].

OtcyrcTtBue B 3akoHax 2010 r. 4éTKOI ¥ HEIBYCMBICIIEHHON MTO3UIIMH 3aKOHO-
JaTels 0 BOMPOCY O MPAaBOBOW MPHPOJE IET O NMPHUCYKACHUN KOMIICHCALIUH T10-
POIMIIO TUCKYCCHIO O XapakTepe el KOMICHCAIIMOHHOTO Npou3BoactBa. CyThb
JIMCKYCCHU CBOJMIIACH K TOMY, YTO OJTHH aBTOPBI, C TEMH MJIM HHBIMH OTOBOPKaMH,
KBTU(UITPOBAIN JieTia O TIPUCYKICHUN KOMIICHCAIIUHN Kak uckoswvie [5. C. 4; 6.
C. 15]. Jpyrue xaTeropuaecKy OTPHIIAIN UCKOBOH XapaKTep el 0 IPUCYKICHUU
KOMIIEHCALlUU, paccMaTpuBas KOMIICHCALIMOHHOE MPOU3BOJACTBO, C HEKOTOPHIMU
OTTCHKaMH B HIOAHCAX, KaK Pa3HOBUIHOCTb HeUckoswvix npouzeoocms 7. C. 27-28;
8. C. 46-47].

Becbma nmobombiTeH TOT (akT, YTO cOBMecTHOE nocTaHoBienue [Inenyma BC
P® u IInenyma BAC P® ot 23 nekabpst 2010 1. Ne 30/64, comepkapmiee Ipo-
CTpaHHBIC Pa3bICHEHHUS MO OTACIBHBIM BOIIPOCAM MPAKTHKH PACCMOTPCHUS U pa3-
pelIeHus] KOMIEHCAMOHHBIX Jiesl, 00XOAMI0 MOJTYaHHEM TIJIaBHBIH BONPOC — BO-
MPOC O TPaBOBOW MPHUPOE TAKUX Jell. DTO O03HAYANO, YTO B TOT MEPHUOJ BBICIIHE
cyneOHble opranbl Poccuiickoit Deneparyu He MPHUIABATH 0COOOTO 3HAUCHHS BO-
MIPOCY O TMPABOBOH MPHUPOJIE ACNT O MPHUCYKIACHUHN KOMIICHCALINH, TToJarasi, BUANMO,
YTO JJIsl IPABIIJIBHOTO UX PACCMOTPEHHUS U Pa3pelIeHUs CylaMH BIIOJHE J10CTAaTOY-
HO TIOJIOXKCHUS O TOM, UTO YKa3aHHAsl KaTeTOPHS el PACCMaTPUBACTCS CyAaMH TI0
00WUM NPABUNAM UCKOBO2O NPOU3BOOCHIBA C OCOOEHHOCMAMU, YCMAHOGIEHHLIMU
cneyuanvuvimu enasamu (rnasort 22.1 I'TIK P® u rnasoit 27.1 AIIK P®) u 3axo-
HoM 0 Komnercayuu Ne 68-D3.

Hexenanme 3akoHOAATENs W BHICIIHX CYNeOHBIX WHCTAHIMK CTPAHBI MPSIMO
0003HaYUTH CBOIO MO3UIIMIO MO BONPOCY O IPABOBOM MPUPOJE JIEN O MPHUCYKICHUH
KOMIICHCAIIUU HETaTUBHO CKa3bIBAIIOCh Ha KAYECTBE 3aKOHO/IATEILHOTO MaTepHaa
U Cy/IeOHOM IPaKTHKE IO €T0 IPUMEHESHHIO.

[Tono>xeHne KapAMHAIBHO U3MEHHUIIOCH B CBS3H C MPHUHSATHEM WU BBEJICHHEM B
neiicteue Kopekca aamuHucTpaTHBHOTO cyaomnpousBojactsa PO (KAC P®) ot
8 mapta 2015 . Ne 21-®3 [9. Cr. 1391].

C momenra BBenenus B nericteue KAC P® [10. Cr. 1392] npousBoacTBo mo
JieniaM 0 TIPUCYKACHUU KOMIICHCAIIMH 3a HapyIICHUE MpaBa Ha CYAO0MPOU3BOJICTBO
B pasyMHBIM CPOK WM IpaBa HA HCIOJHEHHE CYICOHOTO aKTa B Pa3yMHBIH CPOK
crano perynupoBatbes riaBoit 26 KAC PO u mo-nipekHeMy MpOI0IDKAET PETyIn-
poBatbcs rnaBoid 27.1 ATIK PO. I'nasa 22.1 I'TIK PO Obiia npu3Hana yTpaTuBieit
cumy [11. Cr. 1393].

[Mpuamunmansaoe otnugne raaBbl 26 KAC P® ot rnassr 22.1 I'TIK P® cocrto-
UT B TOM, YTO 3aKOHOJATeJb MPSMO OTHOCHT JieJia O IPUCYKACHUU KOMIIEHCAIUU K
HCKOBBIM, TMOCKOJBKY IIMPOKO HCIONB3YET B TEKCTE HOBOT'O 3aKOHOAATEIBHOTO
aKTa MCKOBYIO TEPMUHOJIOTHIO: TIPAaBO Ha OOpaIICHUE B CYIl C AOMUHUCTPAMUG-
Hoim uckogvim saseneruem (ct. 4, 4. 1 cr. 250 KAC PD), aomunucmpamugnwiii
ucmey u aomunucmpamusHviii omeemuux (cT. 38 KAC P®), aomunucmpamuenwiil
uck (4. 5 cr. 39 KAC P®). VckoBasi TepMHHOIOTHS MPUCYTCTBYET U B pa3bsCHE-
Husx [Inenyma BC P®, mocBsieHHOro Kak BOIPOCaM MPUMEHEHHS HOPM TJIaBbI
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26 KAC PO [5. A63an 3 moan. «o» 1. 2, mi. 5, 59 u np.], Tak ¥ 00IIKUM BOIpOCcaM
npumenenus cynamu KAC PO [12. IlynkTst 8, 10, 12, 13, 27].

HecmoTpst Ha HempUBBIYHOE, HETPATUIIMOHHOE JJIS 3aKOHOAATENbCTBA U CY-
neOHOU TIPaKTUKU CIOBOYHOTPEOJICHUE «aIMHHUCTPATUBHBIA MCK», HCIONB30Ba-
HUE JAaHHOTO TepMHUHA, KaK U MHOM MCKOBOH TEPMUHOJOTHH B MPOU3BOJACTBE IO
JenaM O TPHCYXKJIEHUH KOMIIEHCAIIUW, TPEACTABISIETCS BIIOJHE YMECTHBIM H
000CHOBaHHBIM, MOCKOJIBKY aJICKBATHO OTPa)KaeT IOPHIMYECKYIO CYIIHOCTH, IIpa-
BOBYIO IIPHPOJY €T O KOMIICHCAIIUH.

B cootBercTBHHM ¢ pasaenom IV Konneniun ¢enepaibHoi 1eneBoif Iporpam-
Mbl «PasButne cynebHol cuctembl Poccnn Ha 2013-2020 I‘OIII)I»I OJIHUM H3 OC-
HOBHBIX ACIIEKTOB KAaueCTBa IMPABOCYAMS SBILICTCS OCYIICCTBICHHE CYIOIPOU3-
BOJICTBA U HCIIOJIHEHHE CYAeOHOTO aKTa B pa3yMuwili cpok. B cBA3M ¢ 3TUM s
MIPaBIIIBHOTO MIPUMEHEHUSI HOPM, PETIIAMCHTHPYIONIUX MPOU3BOACTBO I10 AETaM O
MPUCYXICHUN KOMIICHCAIINH 3a HapyIIeHHE MpaBa Ha CyIOINPOM3BOICTBO B pa-
3yMHBIH CPOK WJIM MIpaBa Ha UCIOJHEHUE CyJeOHOro akTa B pa3yMHbII CPOK, Bax-
HOE 3HaYEHHUE UMEET SCHOE MPEICTABICHNE 3aKOHOATENS U MIPABONPUMEHHUTES O
MIPaBOBOI TPUPOJIE M COOTBETCTBYIONIECE € ONpeneNcHne IOPHIMIECKOi CyIIHO-
CTH JIeN1 O MIPUCYKACHUH KOMIICHCAIUH.

OO01Ien3BecTHO, YTO MPaBoOBas MPUPOJIa JOO0T0 IPUIAMYECKOTO Jiea OIpee-
JSIeTCSl TIPUPOIOH, XapaKTepOM TOTO NPABOOTHOIIECHHS, U3 KOTOPOTO OHO (ZIeN0)
BO3HHKAaeT. [IpaBOOTHOIICHHE, 3 KOTOPOTO BO3HHUKAET TPECOOBAHUE O MPHUCYKIC-
HUU KOMIIEHCAIIMHU 32 HapylICHHE MpaBa Ha CyAONPOHU3BOJCTBO B Pa3yMHBIH CPOK
WK TIpaBa Ha HCIIOJHEHHE CYyAeOHOTO aKkTa B pa3yMHBIN CpOK, sBIseTcs, Oe3yc-
JIOBHO, NYOIUYHO-NPABOGLIM TIO CIICITYIOIIAM IPHINHAM.

B cootBercTBuM ¢ 1. 1 cT. 6 KOHBEHLINH O 3alMTE MPaB YeJIOBEKa K OCHOBHBIX
cBobo [1. Cr. 163], 4. 1 ct. 17, ct1. 18 u 46 Koncturymuu P® [13. Cr. 4398], m. 1
nioctanoBneHust [Ineayma BC P® ot 29 mapra 2016 1. Ne 11 «O HEKOTOPHIX BO-
Mpocax, BOSHUKAIOIIUX MPU PACCMOTPEHUH JIe O MPUCYKICHUH KOMIICHCAIIUH 32
HapylICHUE MpaBa Ha CyJONPOHU3BOJICTBO B Pa3yMHBIH CPOK HJIM MpaBa Ha MCIOJ-
HEHHUE CyJeOHOro aKTa B pasyMHbIi cpok» [4. C. 16] nocumensimu npasa na cyoo-
npoU3B00CME0 8 pa3yMHbIl CPOK UAU NPABA HA UCNOJHEHUE cYOebHO20 akma 8 pa-
3YMHbLI CPOK BBICTYNAIOT Tpaxkaane PD, nHocTpaHHBIEC TpaxaaHe, Iula 0e3 Tpax-
JTAHCTBA, POCCHHCKUE, MHOCTPAHHBIC M MEXXIYHAPOJHBIC OpraHU3aIny, 00Jamaro-
IIHe TPH PACCMOTPESHUH Jela WIIM HCHONHEHUH CYIeOHOTO aKTa CTaTyCOM ydacT-
BYIOIIMX B JieNe (MCIIOTHUTEIBHOM MPOU3BoAcTBE) jull. [IpaBy Ha cynonpousBo/I-
CTBO B Pa3syMHBIA CPOK WIIM IpaBy Ha HCIIOJHEHHE CyIeOHOTO aKTa B pa3yMHBIH
CPOK MIPOTHBOCTOUT, KOPPECTIOHTUPYET 00513aHHOCHb 20cyoapemea 8 auye P® mo
CO3aHHUIO MPOLECCYATbHBIX YCIOBUH Al CBOEBPEMEHHOI'O PACCMOTPEHHUS JIeia, a
TakkKe 00ECIeYeHHs CBOEBPEMEHHOTO W 3()()EKTHBHOrO HCIOJIHEHHUS CYACOHBIX
aKTOB.

Takum o0pa3oM, ¢ MOMeHTa BO30YKIEHHS JIea B TIOPSIIKE TPaXKAaHCKOTO, ap-
OUTPa)KHOTO, AIMUHUCTPATHUBHOTO HMJIM YTOJIOBHOTO CYJONPOM3BOJCTBA JIUIIA, T10-
MaIalomIne MMoJ NSHCTBUE TOCYAAPCTBEHHOW IOPUCAUKIUK, CTAHOBSTCS HOCUTEIS-
MH, cyOBbeKTaMHu 0co0O0ro mpaBa — MpaBa Ha CYJOIPOM3BOACTBO B pa3yMHBIH CPOK

! Vmeepowcoeno pacniopsxennem Ipasutenscta PO ot 20 centsabps 2012 r Ne 1735-p // Cobpanue 3a-
koHonarenbcTa PO. 2012. Ne 40. Cr. 5474.
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WM TIpaBa Ha UCTIOJHEHHE CyaeOHOTO akTa B pa3yMHBIH CpOK. DTOMY IpaBy Ipo-
TUBOCTOUT OOA3aHHOCTb T'OCYJapCTBa OOECIIEYUTh PACCMOTPEHHE W pa3pelleHue
IOPUIMYECKOTO JIeNa, a TaKKe HCIIONHEHHE Cy/IeOHOTO MOCTaHOBIICHHUS B pa3yM-
HBIC CPOKH, T.e. 0€3 HEONpaBIaHHBIX 33IePKEK, KOTOPBIE MOTYT ITOIOPBATh JIOBE-
pHE K Cyly ¥ TeM CaMbIM CYIIECTBEHHO MOBJIHUATH HA 3PPEKTUBHOCTH MPABOCYIHS
B IICTIOM.

Hewncrnonnenne wnm HEHAAJICKAIee HCIONHCHHE TOCYNAapCTBOM YKa3aHHOM
BEIIIIE OOSI3aHHOCTH BEIET K HApPYIICHUIO MpaBa Ha CYIOIMPOM3BOJACTBO B pazyM-
HBII CPOK WJIM TIpaBa Ha MCIIOJHEHUE Cy/AeOHOTO akTa B pa3yMHbIH cpok. Cnoco-
Oom 3awumel HApYIICHHBIX MIPaB TPayKAaH W OPTAaHU3ALHI SBILICTCS npuUcyslcoerue
xomnencayuu. Kax ckazano B 1. 1 mocranoBnenus [Inenyma BC PO or 29 mapra
2016 . Ne 11, xomnencayusi IpeACcTaBII€T COO0HN Mepy OmeemcmeeHHOCU 20CY-
dapcmea, KOTopast IpecieayeT IIeTb BO3MEIICHIS IPHYNHEHHOTO HENMYIIICCTBEH-
HOTO Bpena (pakTOM HapyIICHHS MPOICTYPHBIX YCIOBHUHA, 00SCIIEUNBAIOMINX pea-
JMU3aIUI0 YKa3aHHBIX BBIIIE MPaB B PasyMHBIA CPOK HE3aBUCMMO OT BHHBI CyIa,
WHBIX JOJDKHOCTHBIX NI M opraHos [4. C. 16]. U3 saToro cienyer, 4to cpedcmeom
3aujumul HAPYIICHHOTO TPaBa Ha CYAOIPOU3BOJICTBO B Pa3yMHBIH CPOK WITH IIpaBa
Ha HCIIOJIHEHHE Cy/IeOHOTO aKTa B pa3yMHBIH CPOK BBICTYHAeT mpebosanue HOCU-
meJis HapyueHHo20 NPasa Ul UHO20 YNPAGOMOUEHHO20 AUYd K €Yoy 0 npucyicoe-
HUU ¢ 2ocyoapemea Komnencayuu 8 oenedcHol popme (4. 1 cr. 1, 4. 1 c1. 2 3akoHa
o kommeHcanuu, 1n. 62 nocranosnenust [lnenyma BC P® ot 29 mapra 2016 1.
Ne 11), T.e. uck.

ITockonmpKy MpaBOOTHOLICHUE, U3 KOTOPOTO BBEITEKAET TpeOOBAaHUE O KOMIICH-
callMi, He OCHOBAaHO Ha PAaBEHCTBE, aBTOHOMHH BOJHM W MMYIIECCTBEHHOH CaMo-
CTOATENBHOCTH €T0 YYaCTHUKOB, B paMKaxX KOTOPOTO OJMH M3 YYaCTHHKOB MPaBO-
OTHOHICHUS (TOCYJapCTBO) pean3yeT aIMHUHUCTPATUBHBIC M WHBIC ITyOJMYHO-
BJIACTHBIC TIOJTHOMOYHS 1O MCHOJHEHHUIO ¥ TIPUMEHCHHIO 3aKOHOB U TTOI3aKOHHBIX
aKTOB 10 OTHOILIEHHIO K JPYIOMY YYacTHHKY IpaBooTHomeHHus [12. A63an 4
MyHKTa 1], TAKOW UCK SBISIETCS AOMUHUCMPAMUBHBIM, & CAMH JIea O MPHUCYXKIe-
HUH KOMITCHCAIIIH 32 HapyIICHUE MpaBa Ha CyIOMPON3BOJCTBO B pa3yMHBIH CPOK
WIM MpaBa Ha MCIIOJIHEHHE CYIeOHOTO aKTa B Pa3yMHBIH CPOK SIBIAIOTCS UCKOBbI-
mu. Taxue nena Bo30y>KAAIOTCS B CyJeE 1O TPeOOBaHUIO (aIMHHUCTPATUBHOMY HC-
Ky) aIMHHHCTPATHBHOTO HCTIa MIPOTHB aIMHHUCTPATUBHOTO OTBETYHKA K CYAY O
3alIUTe HAPYIICHHOTO TIpaBa Ha CYIOMPOM3BOACTBO B pa3yMHBIN CpPOK HIIM IpaBa
Ha HCIIOJIHEHHSI Cy/IeOHOTO aKTa B pa3yMHBIH CPOK ITyTeM MPUCYKIACHUS KOMIICH-
carmu.

Taxkum 00pa3oM, naes agMHHHUCTPATUBHOTO HCKa KaK TPEOOBAHUS O 3aIlUTE
CyOBEKTHBHBIX MyOIMYHBIX MPaB, KOTOPYIO BBIIABUTAIN U OOOCHOBBIBAIH HEKOTO-
peie yuensie [14. C. 17, 19-27, 34, 50, 54, 63, 73; 15. C. 89; 16. C. 109 u np.; 17.
C. 54-58; 18. C. 4548, 55-60, 62], HaKOHEI-TO TMOIYYHIIa CBOE 3aKOHOJATEIIbHOE
U TPaKTUYeCcKOoe BOILIOIICHHUE.
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Osokina Galina L. Tomsk State University (Tomsk, Russian Federation)
ON LEGAL NATURE OF DAMAGE CASES
Key words: administrative court procedure, administrative claim.

Damage cases for the violation of the right to court procedure within a reasonable time or the
right to fulfilment of court rulings within a reasonable time represent a relatively new category of cases
of administrative (Chapter 26 of the Code of Administrative Court Procedure) and arbitration court
procedure (Chapter 27.1 of the Arbitration Procedure Code) both for Russian legislation and law
enforcement practice. The emergence of this category was stipulated by the entry of the Russian Fed-
eration into the European Council and ratification of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. According to the Convention Russia assumed a commit-
ment to ensure the right to court procedure within a reasonable time or the right to fulfilment of court
rulings within a reasonable time to every subject (either a person or legal entity) under its jurisdiction.

While constituting a legal basis for court procedure in damage cases for the violation of the right
to court procedure within a reasonable time or the right to fulfilment of court rulings within a reason-
able time, laws of 2010 made no mentioning of the question about a legal nature of damage cases and
this resulted in the discussion among scholars and practitioners. The very core of the discussion can be
summarized by saying that some authors considered damage cases to be adversary proceedings while
others denied the claim character of such cases. The discussion was brought to a close after new laws
in the sphere of regulating proceedings in damage cases had been passed. First to be mentioned are the
Code of administrative procedure in Russia dated 08.03.2015 and its Chapter 26 that widely used claim
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terminology: administrative claim, administrative plaintiff and administrative defendant. The applica-
tion of claim terminology by legislators is entirely appropriate and meritorious since it corresponds to a
legal nature of damage cases.

Legal relations in damage cases are publicly legal since a bearer of the right to court procedure
within a reasonable time or the right to fulfilment of court rulings within a reasonable time is against
the duty of the state ex parte the Russian Federation to create the procedural conditions for a due exer-
cising of the above rights. Compensation is a measure of responsibility of the state. Due to the fact that
legal relations resulting in a claim as a demand to protect the violated right to court procedure within a
reasonable time or the right to fulfilment of court rulings within a reasonable time « are not based on
equality and autonomy of the will of its participants one of which (state) realizes its administrative and
other public powers in respect to another participant», such a claim is an administrative one and the
damage cases are claim cases.
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A.S. PpIkeHKOB

O IMTPUHIUIIE PABHOI'O JOCTYIIA ®U3NYECKHUX
N IOPUINYECKUX JINI K NPUOBPETEHNIO B COBCTBEHHOCTD
BOJIHBIX OBBEKTOB

B cmamve o6ocnogvisaemcs 661600 0 mom, 4mo ucciedyemviili npUHYUNn 800H020 NpPABd
CcOpMYIUPOBAH HEKOPPEKMHO, NOCKOIbKY 600Hble 00beKmbl (6 MOM yucie npyobl u
00600HeH ble  Kapbepbl) 8 HACMOAWUL MOMEHM He ABNAIMCA  CAMOCHOAMENbHLIMU
00veKmamu  padcOaHCKUX Npas u ux Npasogoll Pedcum CKopee HANOMUHAEN PeNCUM
00WepacnpoCmpaneHHblX NOJE3HbIX UCKONAeMbIX UIU  OPeBecHO-KYCMAPHUKOBOU pac-
mumenvrhocmu. I1osmomy OauHblil NPUHYUN NPAGUIbHEl NOHUMAMb 8 CMbICIE «PABHOO
oocmynay K 3eMeNbHbIM YYACMKAM, 3aHAMBIM NPYOaMu Uiu 00800HEHHBIMU KAPbepamu.
Ilpu smom npakmuueckas peanuzayusi paccmampugaemMoz20 NPUHYUNA B00HO20 NpPABA
mpebyem OanvHetiuien ONMUMU3AYUY  63AUMOOCUCMEUS. HOPM PA3IUYHOL OMpaciegou
NPUHAONEHCHOCY, — 2NABHLIM — 00PA30M  8OOHO20,  3EMENbHO20 U 2PANCOANCKO20
3aKOHO0AMENbCMEA.

KnroueBbie cioBa: npyod, 06600HeHHbII Kapbep, 8000XpaHuiuwe, npago cobOCmeeHHoCmu,
epascoare, OpUOUYecKue Iuyd, COeIKU, HeOBUNCUMOCb, MOPIU.

[TpuHUIMTOIBL TIpaBa SBJIAIOTCA SIAPOM JI00OI oTpacnu mpaa. OHH ONPeAesIOT
€€ OCHOBHBIC HMJIEM W BEKTOP €€ Pa3BUTHs, a B CIlydasX BBISBICHUS MPOOEIOB B
mpaBe MOTYT OBITh HCHONB30BaHBI IUII WX BocmoiHEeHWs. He cimyxur 3mech
WCKJIIOYEHHWEM M BOJHOE MpaBo. PaccMaTpuBaeMblil MPUHLIKI SBISIETCS OJHUM U3
[IECTHA/IIATH OCHOBHBIX IPUHIIUIIOB BOJHOTO 3aKoHOaaTenbCcTBa (cT. 3 BK PD).

B coorBerctBun co c¢r. 8 BK P® BomHple OOBEKTBI HAXOOATCA B
cooctBeHHocTH Poccuiickoit ®eneparmu  (penepadbHOW COOCTBEHHOCTH), 3a
UCKIIOYEHHEM  IIpyAOB M  OOBOJHCHHBIX  KapbepoB. Ilocnmemnme — xe,
PacroNoKEeHHble B I'paHMIaX 3€MENBbHOI0 yyacTKa, NpUHAJIEKAIIEro Ha IIpaBe
coOCTBEeHHOCTH CcyObekTy Poccuiickoit ®enepainuu, MyHHUIMNAILHOMY 00pa-
30BaHUI0, (U3UYECKOMY JIMIly, IOPUAUYECKOMY JIMIy, HaxoIsaTca B COOT-
BETCTBYIOMIEH MyOTUYHOM WITH YacTHOM cOOCTBEHHOCTH. [IpaBo cOOCTBEHHOCTH Ha
npyZd, OOBOAHEHHBIH Kaphep MpeKpallaeTcsi OJHOBPEMEHHO C IpeKpalleHHEeM
mpaBa COOCTBEHHOCTH Ha COOTBETCTBYIOUIMI 3€MENbHBIM y4acTOK, B TpaHHLAX
KOTOPOT'O PACIOJIOKEHBI BOJHBIE O0BEKTHI.

W3 BBIIEN3I0KEHHOTO CIIEAYET, YTO MPaBO YACTHOW COOCTBEHHOCTH MOXKET
BO3HUKAaTh HE Ha BCE BOIHBIE OOBEKTHI, KaK 3TO MOXKHO OBUIO OBl MOHATH U3
OYKBaJIbHOTO MPOYTEHUS PACCMATPUBAEMOTO MPHUHIINIIA, & TOJIBKO Ha HEOOIBIIYIO
Pa3sHOBUIHOCTH BOJHBIX 00BEKTOB — MPYIBI U 0OBOTHEHHBIE KAPHEPHI.
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1. Ilonamue npyooe u 00600HEHHBIX KAPLEPOB U UX OMIUYUSA OM UHbBIX
800HbBIX 00bEKMO8

BoaHoe 3aKkoHOAATENBCTBO HE MpeiaraeT YeTKOro OOBSICHEHUS OTIMYHMA
MIPaBOBOTO peXHMa MPYAOB M OOBOJHEHHBIX KAaphepOB OT HEKOTOPBIX APYTUX
BOJHBIX OOBEKTOB, HAIPUMEP, 03€p WM BOAOXpaHUIUIL. [lo3TOMy mpH pelieHHH
Bompoca o0 (hopMe cOOCTBEHHOCTH Ha TOT WJIM WHOW BOJHBIA OOBEKT Ha MPAKTHKE
9acTO BO3HUKAIOT NMPOOJIEMBI C ONpEAEICHHEM BHIa JaHHOTO BOJHOTO OOBEKTa —
SIBIIIETCS JIU OH «IIPYJIOM», €03€POM» HIIU «OOBOJHEHHBIM KapbepoM» U MOXKET JIN
COOTBETCTBCHHO HaXOAUTHCS B YaCTHOM CO6CTB€HHOCTI/I.

B enuHCTBEeHHOM O(HIIMAIBHOM JOKYMEHTE, TAE MPEJIaraloTcs TaKue ompe-
JIeJIeHUs], YKa3aHO, YTO «IIPYI» — 3TO «MEJIKOBOJAHOE BOJAOXPAHUIIHILE IJIOLIAIbI0
He Oosee 1 KB. KM»; «IIPYA-KONaHb» — «HEOOJBIION HCKYCCTBEHHBIH BOJOEM B
CHENHAIFHO BBIKOIIAHHOM YTITyOJICHUH Ha TIOBEPXHOCTH 3eMJIH, IpeHA3HAYCHHBIN
JUId HaKOIUIEHUS M XPaHEHHs BOABI JJIS PAa3IMYHbIX XO3SMCTBEHHBIX ILieJeil; «Bo-
JOXPaHWIUIIE» — «UCKYCCTBEHHBIH BOJI0EM, 00pa30BaHHBIA BOAOMOAIOPHBIM CO-
OpY’KEHUEM Ha BOJOTOKE C LIEJIbI0 XPAaHEHUs BOJABI U PETYJIUpPOBaHMs cTOKa» [1].
Takum 00pa3oM, OCHOBHBIM KPHUTEpPHEM MJS YCTAaHOBJEHHUS DPA3IUUUi MEXIY
«TPYIOM» U «BOAOXPAHIIHUILEM» SBIAETCS MX miomanb. «OOBOJAHEHHBIE Kaphe-
pe» B nanHoM ['OCTe Hukak He ynomuHatoTcs. HedeTkocTh popMynupoBok o0y-
CJIOBWJIA NOSIBJIEHUE B HAYYHOH JINTEpaType MPeJI0KEHUH 110 3TOMY BOIIPOCY.

[.0. CuBakoB mojaraer, 4ro HpyOsl — 3TO HEOONbIIHNE W HErTyOOKHe
HNCKYCCTBCHHBIC BOI[OéMI)I, HEPCAKO €AMHUYHBIC, HO MOT'YIIIUC COCTABJIATL KaCKabl
WIH CBOETO pona «Beepbl». [ms mpyma xapakTepeH crnaOblii YKIOH IHA,
JIOCTaTOYHO KpyThle Oepera, ycTOMYMBOE K Pa3MbIBY JIOXKE, SPKO BBIpa)keHHast
JUTOpaib (pa3HUIA MEXIy MaKCHUMalbHbIM M MUHHMAaJIbHBIM YPOBHEM BOJIBI).
OHu coopy’KaroTcsl Ha peKax, pydbsiX, B OBparax, Jiorax, 0ankax, kapsepax. I1pyast
MOTYT paccMaTpUBAThCSA KaK BHJ BOJOXPAHWIHUIL, TaK KaK OHH HCKYCCTBEHHO
BBIPHITHI 1 UMEIOT TUIOTHHY, OJHAKO, B OTJIMYUE OT BOJOXPAHUJIMIL, OHU UTPAIOT
HC aKTHUBHYIO, a NAaCCHBHYIO POJIb B PEryJIHpOBaHMM CTOKa. Mx rinybuHa, Kak
MPaBUJIO, COCTABIAET OKOJIO 3—5 M, a IJIOLIaJb aKBaTOPUU JOCTUraeT 1 KB. KM.
[Tpu OonmpimKMx pa3Mepax W TyOMHAX MBI Y)K€ UMEEM JIeI0 C BOJOXPAHMIHIIAMU
[2. C.106-107]. O6 stom >xe mumer u E.C. bonranoBa, oTMeuasi, 4To Ipyaamu
Ha3pIBalOT BOJNOXpaHWIMIIA IUIOIAAbI0 MeHblie | kB. KM. Pasnuugaror
BBIKOITIAHHBIE BOAOEMBI (IIPY/IbI-KOTIAHH) WJIK CO3/IaHHBIE TyTEM NEePEeropakKuBaHUs
MOCTOSIHHOT'O WJIM BPEMEHHOT0 BOJIOTOKA miioTuHoi [3. C. 49].

IMonck pa3nmuunii MeXIy BOXOXPAHWIUINAMH U IPyJaMH MOXHO OBUTIO OBI
CUHTATh OEJIOM THUAPOJIOTOB, €CIM OBl HE PSI BaKHBIX IOPHIMYCCKHX aCIEKTOB
3Toro Bompoca. COCTaBISIOMNMNA MPUHAIEKHOCTh 36MEIBHOIO y4acTKa Mpy[ Mo
PEILICHAIO 3eMENTFHOTO COOCTBEHHMKA MOXKET OBITH 3aKPBIT IUISA ITOJIB30BAHUS I10-
ctopoHHUMH. JIoXKe Tpyna He OTHOCHTCS K 3eMJIsIM BogHOro ¢ouma. Bomoxpanu-
JIUILE Ke SIBJIACTCS MPeAMETOM TrOCYAapCTBEHHOM COOCTBEHHOCTH M HAXOJUTCS B
o0meM TOJB30BaHUM, & €0 JHO BXOJHWT B COCTaB 3eMellb BOAHOTO (oHma [4.
C. 27-28].

YnomuHaemasi pa3HbIMH aBTOpaMU HEOOXOJUMOCTh OTTPAHUYEHUS MPYAOB OT
BOJIOXpaHMIIUIN YacTo ObIBaeT BOCTpeOOBaHA M Ha TpakTWke. Tak, Hampumep, Ha
tepputoprn OpeHOYprckoi 00JIACTH PACIONOKEHO Malopckoe BOIOXPaHWIIHIIES
Ha peke Kapranka, u3BecTHoe BceM MOA 3TUM Ha3BaHueM. JluleH3us Ha
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BOJIOTIONTF30BAHUE BBIIAHA HAa BOMHBIN OOBEKT — mpyn Ha peke Kapranka, 9rto
ABJIAETCA JOKYMEHTAJIbHBIM MOATBEP)KIAEHHEM CTaTyca BOJHOTO OObekTa. Takum
06pa30M, moaMeEHa MTOHSTUH InpuBejia K TOMY, 4YTO BOIOIIOJB30BATC/Ib MOXKCT
3asBUTH CBOM IpaBa Ha JaHHBII BOAHBINA OOBEKT — Py, OPOPMHUTE €T0 B YaCTHYIO
COOCTBEHHOCTB, OTPaHUYHUTH CBOOOIHBIN TOCTYN HaceleHus K Hemy. OfHaKO U 110
TEXHUYECKHUM XapaKTepHCTHKaM, W 10 IUIONAJH OHO JOJDKHO OBITH B COO-
creenHocTH PO [5. C. 126-127].

B cBow ouepenp, OOBOIHCHHBIC Kapbephl SBIAIOTCS HE CIICIHAIBHO
CO3JJaHHBIMH OOBEKTAMH, a CIEACTBHEM IIpeKpalleHusi paboT 1o 1o0bIue
MOJIC3HBIX HCKOMAEMBIX W HCKYCCTBEHHBIM WJIM E€CTECTBEHHBIM 00pa3om
3aIIOJTHEHUS BOJOM 00pa30BaBIIMXCS BBIEMOK. J[0OBIYa MONE3HBIX MCKOMAEMBIX U
3aIl0JIHEHUE BOJIOH 00pa3oBaBLIEiCS BEIPAOOTKH CBHUJIETENILCTBYIOT 00 M3MEHEHUH
MPaBOBOTO CTaTyca HE TOJNBKO 3EMHOH IIOBEPXHOCTH, HO W YydYacTKa HEIp
(momzemuoro npoctpanctsa) [3. C. 52].

Takum 00pa3om, eciu MOHATHE «OOBOAHEHHBIN Kaphep» BIIOJHE OJHO3HAYHO,
TO TOJ «IIPYIOM» MOKHO IOHHMAaTh BOJHBIM OOBEKT, 00pPa30BaHHBIN ABYMS Iy TsI-
MH: YCTPOHCTBOM 3ampyabl (CTPOUTEIHCTBO IUIOTHHEI — THAPOTEXHHYECKOTO CO-
OpY)XKEHHS) Ha €CTECTBEHHOM BOJOTOKE (PYCIOBBII Npy.) JIMOO BBIKAIIBIBAHHEM
HCKYCCTBEHHOT'O YIITyOJICHHS C HAIIOJTHEHUEM €T0 BOAOH (Ipya-konaHs). COOTBET-
CTBEHHO, UCXOMA U3 (eiepallbHOW COOCTBEHHOCTH Ha caM BOJOTOK (PEKY), MOKHO
YTBEP)KOATh, YTO PYCIOBBIC MPYIBI HE MOTYT OBITh B YacTHOH coOCTBeHHOCTH. B
9aCcTHOI COOCTBEHHOCTH MOTYT HaXOJUTHCS JIHIIb MIPYbI-KOTIAaHH.

Mesxay TeM IPOJOoIDKAeT OCTaBATHCSI OTKPBITHIM BOIIPOC O TOM, MOTYT JIH TIPY-
Bl OBITH €CTECTBCHHBIMH BOIOEMaMH; COOPY)KCHISIMH; OTHOCATCS JIH K TPyAaM
pycnoBele mpyapl. B GoNbIIMHCTBE CiydaeB B MPaBONPHUMEHHUTEIBHON IMPAKTHKE
MIEPBBIN BOMPOC pelraeTcs MOJ0XKUTEIbHO. OHAKO B psjie ClydyacB apOUTPaKHBIH
Cy[ MOCYHTAN, YTO K IpPyJaM MOTYT OTHOCHTBCS TOJIBKO UCKYCCTBEHHEIC BOJIHBIC
00beKThl. [lockonbKy BOIHBIE OOBEKTHI ceyac He OTHOCATCS K HEIBHXXKHMOCTH,
Py WIX 0OBOJHEHHBIH Kapbep KaK MOBEPXHOCTHBIC BOJHBIC OOBEKTHI HE MOTYT
OBITH IPU3HAHKI COOPYKEHUSAMH. [IpH 5TOM OCTaeTCs He COBCEM MOHATHBIM, KaKUM
00pa3oM J0JDKHA OBITH OmpeJieNieHa IopHandeckas cyap0a rmpyna Wid 0OBOJHEH-
HOTO Kapbepa, €CIM U3HAYaIbHO OHU CTPOWIINCH KaK COOPY>KEHHS U NPaBo coOCT-
BEHHOCTHU Ha NPy WK 0OBOJHCHHBIA Kapbep OBIIO 3apETHCTPUPOBAHO B COOTBET-
ctBuH ¢ 3akoHOM P® «O rocymapcTBEHHOW perMCTpaliyl IpaB Ha HEIBHKAMOE
HMMYIIECTBO U CAEIOK ¢ HUM». B pssie cayyaeB Mpyabl yKe MpU3HABaIUCh 00BEK-
TOM HEABWXMMOCTH — COOPY>KCHHEM, HO TaKHe MPYIbI-KOIIAaHH UMEIH (PYyHAaMEHT
U CTEHBI C TUAPOM3OISIUCH W HPEACTABIUTH COOOM CTPOUTENBHYIO CHCTEMY, CO-
CTOSIIIYIO M3 HECYIINX W OTPaXKAAIOIINX CTPOUTENBHBIX KOHCTpYKIMit [6]. Mexmy
TEM MOCTICTHHUHN ITOAX0 3aCiTy>KUBaeT 0oJiee AeTATBHOTO 00CYKICHHS.

[MpencraBnsercs, 4To TMPH3HAHWE NPYyIa-KOIAHH COOPYKEHHEM HE COBCEM
KOPPEKTHO, MOCKOJBKY HEO0OXOIMMO pa3iM4aTh COOCTBEHHO INPYJA KaK BOIHBIHM
00BeKT 1 famMOy MO0 IHIPOTEXHUYECKOE COOPYKEHHE, BO3BEICHHOE HA HEM. Ta-
KOE COOpYy>KeHHE OyIeT SBIATHCS aHTPOIIOTEHHBEIM 00BEKTOM U HE OYET IMomaaaTh
B cepy AeHCTBUS BOIHOTO M 3KOJIOTMYECKOro MpaBa, B OTIINYHUE OT Mpy/a.

B nayuHOl nuTepaType OBUIO BBICKA3aHO HMHTEPECHOE NPEIUIOKEHHE O TOM,
YTO CO3/IaBacMbIC B XOIC CTPOUTEIHHON AEATSIHPHOCTH KaHANbI, BOJOXPAHWININA,
TpY/bl, 0OBOJHEHHBIE Kaphephl — 9TO IPUPOIHBIE OOBEKTHI, OHAKO Oy/IeT ToUHee
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BBIJICITUTH B CHCTEME MPUPOAHBIX 00BEKTOB MCKYCCTBEHHO CO3JaHHEIC OOBEKTHI B
OTJIIENBbHYIO OATPYIINY, 0003HAUNB UX KaK «KBa3UIPUPOIHBIE» O00BEKTHL. PeabHo
CYIIECTBYIOIIME YKOJIOTUYCCKHUE CBA3U MEXKAY JIEMEHTAMH TaKOTO OOBEKTa U ero
CaMOro ¢ OKpY’Kalolled cpeqod SBJISIIOTCA ONPEACIIOMIMMHU AN NPUHATHA
9KOJIOTO-TIPABOBBIX HOPM, PErYJIHPYIOLIMX €ro MCHOJIb30BaHHE M OXpaHy. Takue
OOBEKTHI CO3JAIOTCA MPH Y4YacTUW YeJOBeKa M YacTo 00JaJaloT JBOWHBIM
cratycoM (TIPUPOAHOTO OOBEKTa U OOBEKTa HEABWIKUMOCTH). 3eMJISI Ha MECTE
o0Opa3oBaHusl BONOXpaHWIMINA (B TOM 4YHCIE Tpyda), KaHajua, a Takke
00BOZIHEHHOTO Kapbepa BUIOU3MEHSECTCS M CTAHOBHUTCS YACThIO MOBEPXHOCTHOTO
BoaHoro oobekTra [3. C. 15].

OaHaKko yKa3aHHBIE PacCyXIEHHUS HOCAT YUCTO NOKTPUHAJIBHBINA XapakTep, B
CBA3HM C Y€M MpeJACTaBisieTcs LeiaecooOpasHbM aAonoidHuTh BK PO nonsTusmu
«BOJIOXPAHIIIHIIEY», «IIPYI», «03€pO» U «OOBOTHEHHBIH Kaphepy, UTO MO3BOIUT
n30eKaTh BOZHHKHOBCHUS KOH(IMKTHBIX CHUTYallMd M CONHMAIBGHON HAampsDKeH-
HOCTH, OCOOCHHO B PETHOHAX C JE(PHUIMTOM BOJIbI, HCKIIOYUTH BO3MOXHOCTb
MIPUBATU3ALINU KPYITHBIX BOJHBIX O0BEKTOB (B TOM YHCIIE BOAOXPAHIIIHIII).

CrpaBeJIMBOCTH paly, CIENyeT 3aMeTUTb, YTO TaKHe HOPMOTBOpPYECKHE
MOMBITKH YK€ HEOJHOKPAaTHO TNpeAnpUHUMaInch. Bo-mepBbix, Camapckas
I'y6epuckas [yma BHecna B ['ocynapctBennyro Jymy ®enepansHoro CobpaHust
P® mpoekr ®enepanpHoro 3akoHa Ne 351873-6 «O BHeceHWM H3MEHEHHUS B
crateto 8 Bognoro xogekca Poccuiickoit ®denepanmmm» (B 9acTw AOIMOIHEHUS
OTIpEICICHUAMH TOHATHH «IIpyA» U «OOBOJHECHHBIN Kapbep»). 3aKOHOIMPOEKTOM
MpeIaraochk MOJ «IPyIOM» IIOHMMAaTh «BOIHBIH OOBEKT, OOpa3OBaHHBIA B
pe3yiIbTaTe CTPOUTENBCTBA THAPOTEXHHUYESCKOTO COOPYKEHHUS ¢ OOIUM 00BhEeMOM
BOABI B MEXEHb He Ooyee JByX KyOHMYeCKHX KHIOMETpoB». OIHaAKO
[IpaBurensctBo Poccum pano oTpuiatenbHOE 3aKIOUYEHHE Ha 3aKOHOIPOEKT,
yKa3aB, 4TO IMpeUiaracMble N3MEHEHHS MIPUBEAYT K TOMY, YTO IPYIB ¢ 00HEMOM
BOJBI OoJiee AByX KyOWYEeCKHX KHJIOMETPOB HE3aBHCHUMO OT MpaBa COOCTBEHHOCTH
Ha 3€MEJIbHBII Y4YacTOK, B TpaHHUIaX KOTOPOrO OHHM HaXOAATCs, IMepeiayT B
(benepabHyO COOCTBEHHOCTH [7].

Co cBoeil CTOpOHBI B JAaHHOW CHUTyalldd XOTENOCh OBl 3aMETUTh, YTO
ompeneneHne o0beMa BOJABI (MM IUIOMIAAM) Tpyla Kak KpUTEpUs ero
OTTpaHWYCHUS OT BONOXpAaHWIMINA IenecooOpa3Heil BCEro OCTaBUTh Ha
ycMoTpenne cyobpekToB PD, MOCKONBEKY B PETHOHAX MOXET OBITh OYEHBb pa3Has
cutyanusi (B CHJIy OCOOGHHOCTEH NPUPOAHOTO NaHAmadTa) C OMpeleiIeHUueM
TAaKoro pasMepa (B TOPHCTOH MECTHOCTHM TakoW pasmep Oyner ogHHMM, a Ha
PaBHHUHE — y>K€ COBCEM JAPYTHM).

Bo-Bropsix, BepxoBubiii Coer PecmyOnmuku Xakacusi MPeIONRHI MPOEKT
®enepanpHOro 3akoHa Ne 646652-6 «O BHeceHnn M3MeHeHUH B BomHbIil Komekc
Poccuiickoit ®Denepannu U OTAECIBHBIE 3aKOHOAATENbHBIE akThl Poccuiickoi
denepauu B 4acTU UCHOJIB30BAHUSA MPYIOB, MPYAOB-KOMaHEH U OOBOIHEHHBIX
KapbepoB», T/e OOOCHOBBIBAN HE0OXoAMMOCTh 3akpemyieHus B BK P® HoBoi
KJIACCH(UKALNN TMOBEPXHOCTHBIX BOJHBIX OOBEKTOB, JOIOJHHB TIEPECUCHB
BOJIOEMOB TIPyIaMHU-KOMAHAMH ¥ OTTPaHUYMB MX OT MPYAOB. Mexny Tem, Kak
oTMeTHa npodunbHeit komuTteT I'ocynapctBenHON [lymbl PO, mpemiokeHHbIE B
3aKOHOIPOEKTE ONPEAETECHUs IMOHITUH «IIpyI» U «IPYyA-KONAaHb» aHaJOTHMYHBI
npenycmoTpeHHsiM B I'OCTe 19179-73 «I'maponorust cymu. TepMHHBI H
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ompeneneHusyy. Kpome Toro, Ha MpakTHKE CYIIECTBYIOT pa3HbIe KIACCH()HUKAINU
npyAoB. [1o mponucxoxaeHHIO MPUHSTO Pa3IUdaTh BHIKOMAHHBIE BOJOEMBI (MIPYAbI-
KOTIaHHU) WM CO3JAaHHBIC IIyTeM IEPErOpaKMBAHUsI TIOCTOSIHHOTO MM BPEMEHHOTO
BOJOTOKA IUIOTMHOM (pycioBble Npyzsl). B 3aBHCHMMOCTH OT Ha3HAa4YeHHUs €CTb
MPYABI-OXJIQAUTENH, TPYAbI-OTCTOMHUKH, TPYAbI-HAKOIUTENH, IPYAbl-UCIIaPUTEIN
u T.0. PasmuyHble BHIBL INPYAOB ONPEACHSIOTCS B OTACIBHBIX cdepax
SKOHOMUYECKOH NIESATEITBHOCTH MCXOIS M3 UX oTpacieBoil ciermdukn. [Ipn takmx
obcTosTenpeTBax HonoiHATE BK PO ompeneneHusME OTHENBEHBIX BHIOB MPYIOB
HenenecoobpasHo. [IpeaycMoTpeHHOE 3aKOHOIPOEKTOM TIOJIOKEHHE 00 OTHECCHUU
K IIpyAaM HUCKYCCTBEHHBIX BOJIOEMOB IUIOMA/IbI0 He Oojiee 1 KB. KM IIPOTHBOPEUHUT
pamy ¢enepanbHBIX 3aKOHOB, a YCTaHOBIICHHE BOJOOXPAHHBIX 30H U JFOOBIX
NpYyJAOB HE3aBUCHUMO OT HX Ha3HA4eHHUs MOXET MPHUBECTH K IIOJIHOM
HEBO3MOXHOCTH MX MCIOJIb30BaHUA [8].

Mexay TeM KOJIMYECTBEHHBIH KPUTEPHUM pa3ivyus NpynoB U BOJOXPaHUIIULL
HE MOXET OBbITh EIWHCTBEHHbIM s AuddepeHnnanuu HcciaelyeMbIX BHIIOB
BOZOEMOB. Mexxay HUMU €CTh paf pazauuuil. IIpyn — MEIKOBOAHOE XpaHUIIMILE,
TOrJa Kak BOJOXpaHWIHMIIE MOJHOBOAHO. HasHaueHue mpyna — HakoIJIEHHE U
XpaHeHHe BOABI M MEIKHUX XO3AHCTBEHHBIX Ueled U Hyxkna (TOJuB,
pBIOOpa3BeicHUe, BOJAONONH CKOTa M T.1.). BojgoxpaHmnuie mpenHasHaueHO IS
XpaHeHMsl BOABl A HYXXI THAPOIHEPIeTUKH, CYHOXOACTBA, JIECOCILUIABa,
OpOIICHUS, BOJOCHAO)KEHWS, OOBOJHEHHS, PBHIOHOTO XO3SMCTBA, a TaKKe
MHOTOJICTHETO  PETYJIMpOBaHMS  CTOKa.  PerymmpoBaHume  CTOKa  peKH
BOJIOXPAHIJIMIEM MPOUCXOAUT ITyTeM (PYHKIMOHHPOBAHUS IUIOTHHBI WIIH
HaropHoro ruapoysna [9. C. 49]. U3 aToro ciemyeT, 9TO OT 03epa Mpya OTIUIAET
€CTECTBEHHBII XapakTep o3epa (B OTAMYHE OT OOBIYHOIO MUCKYCCTBEHHOTO MPYAa);
€ro OTJIMYHUA OT BOJOXPAHMWINIIA HE HOCAT YHUBEPCAILHOTO XapaKTepa U AOJKHBI
MIPOBOIMTECS IO IBYM KPUTEPHSM: pazMepy, olpeneisieMoMmy cyonrekramu PO, n
pa3HOMY LIETIEBOMY Ha3HAYEHHUIO MIPYAa U BOJOXPAaHUIUIIIA.

2. Coomnouienue pancoancKkozo, 600H020 U 3¢MeIbHO20 NPAsa

Haunem c¢ Toro, uto ct. 40 panee neiictBoBaBiiero BK P® 1995 r. uerko
ompesensiia MPU3HAKA BOJHBIX OOBEKTOB, KOTOpPhIE MOIJIM TMPHUHAJICKATH
TpaXIaHUHY WIH OPUIAYECKOMY JIMIly Ha TpaBe COOCTBEHHOCTH, — 3TO
000CcO0JICHHBIE BOJTHBIC 00BEKTHI (3aMKHYTHIC BOJIOEMBI), HEOOJIBIIHE 1O TUTOIIAIH
Y HEMPOTOYHBIE NCKYCCTBEHHBIE BOJIOEMBI, HE MMEIOLIHE THAPABIMYESCKON CBS3H C
JIPYTHMH TIOBEPXHOCTHBIMH BOJHBIMH 0oOBekTamu. B cr. 130 'K P® Bmiots 1o
2006 T. cpenr OOBEKTOB HEJABM)KAMOCTH YIOMHHAIUCH «000COOJICHHBIC BOJHBIC
00bekTh». OnHako B xoae ouepenHbix uaMeHeHudd B ['K PD B 2006 r. Takue
OOBEKTHI TIepecTaar OBITh HEIBHKHUMOCTHIO. B CBsi3n ¢ 3tuM (opmynmpoBka
HCCIICyeMOro TPHHIUIA O BO3MOXXHOCTH TIPUOOpETEHHS B COOCTBEHHOCTH
«BOJIHBIX OOBEKTOB» TMOJIHOCTHIO yTpaTHIa CMBICA — NPUOOPECTH CETOMHS B
COOCTBEHHOCTh MOXKHO TOJIBKO 3E€MENBHBI y4acTOK, Ha KOTOPOM PpacIOJIOXKCH
BOJHBI OOBEKT, SBJSIOMICHCS BCEro JIMIIb TNPHHAUICKHOCTHIO JTaHHOTO
3€MEJILHOTO y4YacTKa.

ITono6uoro pona tecHas B3auMocBa3b 'K PO u BK PO obycnosuna psin un-
TEPECHBIX HAYYHBIX CYXICHUI OTHOCHUTEIILHO B3aUMOCBS3H BOJHOTO W I'pa<IaH-
CKOTO ITpaBa MPUMEHUTEIHHO K BOIIPOCaM COOCTBEHHOCTH Ha BOJIHBIC OOBEKTHI:
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1) xapakTepHoii yepToi IpaBa COOCTBEHHOCTH Ha BOJHBIE OOBEKTHI SABIAETCS
HEMNOJHOe NIPUMEHEHUE TMOHATHS «BJIaJCHHE» K BOJHBIM 00bEeKTaM, HOO cocpeno-
TOYEHHAs] B HUX BO/Ia HAXOUTCSI B COCTOSTHUM HETpepbIBHOTO ABMKeHUs [10];

2) cnenn(uKa IPaBOBOTO MOJIOKECHUS BOJHOTO 00BEKTa KaK MPUHAIC)KHOCTH
3eMeJIbHOTO y4yacTKa BIIEYeT U OCOOble O0O0S3aHHOCTH COOCTBEHHHKa TaKOTO
y4acTka U npyja (00BogHeHHOTO Kapbepa). M 37ech elie ecTh Haj 4eM nopadoTaTh
3aKoHOAaTeNmto. Tak, MpakTHYecKH Oe3 MPaBOBBIX IOCIEACTBUII COOCTBCHHHK
mpyda MOXET OCYIIECTBUTh CIYCK BOABl MpyAa, OCTAaBUB OiM3JIexalue
HacelIeHHbIE TYHKTBI 0€3 BOJHOIO OOBEKTa, KOTOPHIM MECTHBIC IKHUTEIH
MI0JIb30BAJIUCh KaK MECTOM OTIbIXa U CUCTEMOH opoieHus. Takke 3aKOHOAATENb
HE y4ell, 9TO TaKue 000COOJICHHBIC BOMHBIC OOBEKTHI SIBILIIOTCS MECTOM OOHUTAHUS
nukux ntal u pei6 [11. C. 14-15];

3) B HAy4HOU NMUTEpaType MOCIETHUX JET BHICKa3aHO BECbMa MHTEPECHOE Cy-
KJIECHUE O CYIIECTBOBAaHMU «BOJHO-IIPABOBBIX CHENOK». Tak, OTMeYaercs, 4To
BKJIFOUEHHE HE TOJIBKO MPYIOB U 0OOBOJHEHHBIX KapbepOB KaK 00BHEKTOB HEABHKHU-
MOCTH B TPKIAHCKUNA 000POT, HO U UX BOJHBIX PECYPCOB JIOJHDKHO TIOBJIEYb MOSB-
JieHre 0co00ro BHAa BOJIHO-IPABOBBIX CHENOK. [Ipexxae Bcero 3To OTHOCHUTCS K
000poTy npyA0B U 00BoAHEHHBIX KapbepoB. [To BK P 060poT BOAHBIX pecypcoB
CBsI3aH C MPUHATHEM pPELICHUN U 3aKIII0UEHUEM JIOTOBOPOB BOJIOTIOIB30BAHUS, KO-
TOpHBIC SBISIOTCSI OCHOBOW BOAHOTO 00opoTa. [IpaBoByI0 OCHOBY perynupoBaHHUs
BOJHBIX CJENIOK, CBSI3aHHBIX C OTUY)KIECHHEM 3€MEJIbHBIX YYaCTKOB C PACIIOIOKEH-
HBIMH Ha HUX MPYyJIaMH U OOBOJHCHHBIMH KapbepamH, JOJKHBI COCTABUTH HOPMBI
rpakaaHcKoro mpasa. OJHAKO YCIOBHSA CAEIOK, IPEIyCMaTPUBAIONINE CIICIUPHKY
BOJIHBIX OTHOIICHHH, a TAKOKE CHECIU(IKA OMICAHIS BOTHOTO 00BEKTa HOCST BOJ-
HO-TIpaBOBOM Xxapaktep. CienoBaTeibHO, BOJIHBIE CIEIKU MO MOBOAY MPYAOB H
00BOTHEHHBIX KaphepOB — BOAHBIX OOBEKTOB W BOJBI, OTACICHHON OT MPUPOIHOTO
BOJIHOTO 00BEKTA, C TOUKH 3PEHHS OTPACICBOH MPHHAIICKHOCTH SBISTIOTCS CMEXK-
HbIMH (KaK BOJHO-TIIPABOBBIMH, TaK M 3€MENIbHO- M TPakJaHCKO-IIPaBOBBIMU).
Boanblii 000poT — COBOKYIHOCTH CIIEJIOK C 3eMJIEH C PacHOJIOKEHHBIMH Ha HUX
npynaMu 1 00BOJHEHHBIME KaphepaMy — BOXHBIME OOBEKTaMHU M BOAHBIMHU PeCyp-
caMu. B cBsi3u ¢ 3TUM, C OAHOMN CTOPOHBI, K HOpMaM 4acTh BTopoil 'K P® moryt
YCTaHABJIMBATHCS JOMOTHUTEIBHBIE OCOOCHHOCTH B YAaCTH PETYJIUPOBAHUS BOJIHBIX
CHEJTIOK HE TOJBKO TI0 ITOBOIY BOTHBIX OOBEKTOB, HO W TI0 ITOBOAY BOIHBIX pECyp-
coB. C pyroif — ycTaHOBJIEHHE MEpHI IOMYIICHHS 000pOTa BOAHBIX PECYPCOB B
paMKax BOJHOTO 3aKOHOJATEIhCTBA HE MOXET OCYIIECTBIATHCS TOJBKO B Mpene-
nax 'K P®. Hopmer 'K P® u BK P® o cienkax A0/KHBI COOTHOCHTBCS Kak 00-
mee U ocobenHoe. [loaToMy BKIIOUCHHE B TPaXKIAHCKUH 00OPOT HE TOJIBKO BOJ-
HBIX O0OBEKTOB — IPYA0B U OOBOJHEHHBIX KapbepoB Kak 00HEKTOB HEABHIKUMOCTH,
HO W UX BOJIHBIX PECYpPCOB JOJDKHO IIOBJICYH MOSBIEHHE OCOOOTO BHIA BOJIHO-
MPaBOBBIX CHEIOK. BOIHO-IPaBOBOM JOrOBOp IOJKEH BKIIOYATh B CBOM COCTaB
HOPMBI IIPaBa ABYX KaTeropuii: oOmiue u crnenuansHeie [12].

JeiicTBUTENBHO, TEPMUH «00OPOT BOJHBIX OOBEKTOBY BIIOJIHE IOIYCTHM, TIO-
CKOJIbKY coryiacHo 1. 2 cT. 4 BK P® «uMyIiecTBEHHbIE OTHOILEHUS, CBA3aHHBIE C
000pOTOM BOAHBIX OOBEKTOB, OMPEACIAIOTCS TPAXKIAHCKUM 3aKOHOJATEILCTBOM B
TON Mepe, B KaKOW OHU He yperynupoBaHbl HacTosamuM Konekcom». OnHako KOH-
CTPYKIHSI «BOIHO-TIPABOBOH CHEIKM» BEI3BIBAcT OoJbinue coMHEHUs. [lpencras-
JSeTCs, YTO KOHCTPYKLHMS CAenKku, npeanoxenHas B ['K PD, senserca yHusep-
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CaIFHOM M HE IMOUICKHUT IEePEeCMOTPY IPUMEHHUTENIBHO Nake K CyIIecTBYIOMIEH
crieruQuKe MPUPOAOPECYPCHBIX OTHOIIEHUH. OTCloa CleayeT, YTO CAEIKHU C 3e-
MCJIbHBIMU Yy4YaCTKaMHU (B TOM YHUCJIC, €CJIM Ha HUX PACIOJIOXKCHBI BOJHBIC O6’LCK-
TBI) C TOYKH 3PCHUS WX OTPACICBOW TMPHHAIICKHOCTU SBILIFOTCS TPaXKTAHCKO-
mpaBoBbIMH. [103TOMY BKIIIOYEHHE 3€MENbHBIX YYaCTKOB KaK HEABIKUMOCTH B
TPaXIaHCKUI 000pOT BIICUET MOSBIICHHUE HE 0CO00T0 poja CAEIOoK, a 0co00ro BUaa
TPaXIaHCKO-IIPABOBEIX CAENOK. IIpy 5TOM pOIOBEIM HOHSTHEM IO OTHOLICHHUIO K
3eMENTFHBIM CJeIIKaM SBJLIETCS TaKoe MOHATHE, KaK CACTKH ¢ HeIBIKUMOCTEIO [13.
C. 19];

4) cornacuo 1. 3 cr. 129 'K P® 3emns u npyrue npupogHbie pecypchbl MOTYT
OTUYKIATHCS WIIH MEPEXOANUTH OT OJHOTO JIHIA K IPYTOMY B TOH Mepe, B KaKol UX
000pOT IomycKaeTcsl 3aKOHAMU O 3eMJIe U IPYTHX NPUPOAHBIX pecypcax. Kpome
TOro, B coorBeTcTBUU ¢ I. 3 cr. 209 I'K P® Brnamenue, mojab30BaHUE U
pacropsbkeHHe 3eMIIei 1 APYTHMH MPUPOAHBIMU PECypcaMu B TOH Mepe, B KaKkon
UX 00OpOT JOMyCKaeTcsi 3aKOHOM, OCYIIECTBIAIOTCA COOCTBEHHHKOM CBOOOJHO,
€CIIM 3TO HE HAHOCUT yiepba OKpyxkarolield cpeie M He HapyllaeT MpaB U
3aKOHHBIX HMHTEPECOB Ipyrux Jui. U3 3TOoro ciemyer, dYTO TpasKAaHCKOE
3aKOHOJIATENILCTBO OMpeensieT ollee coiepkaHue mnpaBa COOCTBEHHOCTH Ha
BOJIHbIE OOBEKTHI, & BOJHOEC — €ro Crenu(UYecKre 4epThl M XapakTep, a TaKKe
0COOCHHOCTH MEXaHW3Ma peaIH3alldi MPAaBOMOYMA COOCTBEHHHWKA BOJHBIX
00bekToB. [Ipyn, oOBOMHEHHBIH Kapbep MOTYT OTUYXKIATHCS B COOTBETCTBHU C
TpaXIaHCKUM 3aKOHOJATENbCTBOM M 3E€MENBbHBIM 3aKOHOJATeNLCTBOM. He
JOMYCKACTCsl OTUY)KICHHE BOIHBIX OOBEKTOB 0€3 OTUYKICHHS 3EMEIbHBIX
YYaCTKOB, B TPAHAIAX KOTOPBIX OHHU PACHOI0KEHE;

5) HapsIy C TPaKIAHCKHM 3aKOHOAATENbCTBOM, BOJHOE 3aKOHOIATEILCTBO B
YacTH IPABOBOTO PEKMMa MPYIOB M OOBOJHEHHBIX KapbepOB TECHO CBS3aHO U C
TPaIOCTPOUTENEHBIM 3aKOHOAATENBCTBOM. OTIpeneneHHble B pe3yiabTaTe Ipaio-
CTPOUTETHHOTO 30HUPOBAHHUS 30HBI CENBbCKOXO3AWCTBEHHOTO HCIIONb30BaHUS, Ha
KOTOPBIX OCYIIECTBIISICTCS TOBAapHAas aKBaKyJbTypa (TOBapHOE PHIOOBOJCTBO),
MOTYT BKJIIOYATHCS B cocTaB mpexycMoTpeHHBIX ['pK P® teppuropnanbsHbIX 30H,
YCTaHaBIMBAaeMbIX B IPaHUIAX HACENEHHBIX MyHKTOB. JIJI MCIONB3YEMBIX B LENAX
aKBaKyJNbTyphl (pbIOOBOJICTBA) 3€MElb, MOKPHITHIX TOBEPXHOCTHBIMH BOJAMH,
CeJIbCKOXO3AMCTBEHHBIX YIOOUM B COCTaBe 3€MENlb CEJIbCKOXO35HCTBEHHOIO
HA3HAYCHMS, 3CMENBHBIX VYYaCTKOB, pAacloOJOKEHHBIX B TPAaHUIAX OCOOBIX
SKOHOMHUYECKHUX 30H U TEPPHUTOPUIN OMEPEKaoUIeT0 COUAILHO-IKOHOMHUYECKOTO
paszsutus, npexycmorperHsie ['pK P® rpamoctpouTenbHbie permamMeHTH HE
ycTaHaBIUBAOTCA. M3 3TOro ciemyer, 4ro mpyn WIH OOBOJHEHHBIH Kapbep
COBEpIICHHO HE 00s3aTeNbHO paclojiaraeTcsl Ha 3eMiisiX BoAHOro Qouaa. OHH
MOTYT HAaXOAWTBCS B TPAaHWIAX HACEJICHHBIX ITyHKTOB, Ha  3eMJIX
CENTbCKOXO3AHCTBEHHOTO HA3HAUCHUs WM B JIIO00OH WHOW KaTeTOPHU 3EMelb
(Hampumep, OOBOJIHEHHBIN Kapbep MOXKET ObITh MPU3HAH MaMSATHHUKOM NPHPOJIBI,
€CJIM TaM TOCEMIIUCH PEIKHUE TITHIIHI);

3. Teopemuueckue 3amevanus 0 «paeHoOM 00Cmyne» K 600HbIM 00beKmam

UccnenyeMplf NpuHIMO BOJHOTO TpaBa MpeArojaracT HE MPOCTO
BO3MOKHOCTh TPHOOPETEHUS BOJIHOTO OOBEKTAa B COOCTBEHHOCTb, HO €IIe H
paenvlll docmyn K TakoMmy npuobperenuto. Karteropusi «paBHBIH JOCTYID»
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Hambojee Xopomio pa3pa0oTaHa B KOHCTUTYIOHHOM W aIMHHHCTPATHBHOM
mpaBe, HalpUMep, NPUMEHHUTENBHO K PaBHOMY JOCTYIy K TOCYAapCTBEHHOM
ciayx0e, oOpa3zoBaHMIO WM CyJAeOHOH 3ammre. B 3eMenbHOM MpaBe JaHHBINA
MOJXOJ] MPUMEHSETCA B YaCTH PaBHOIO JOCTYINa K MOJIYYEHHIO B COOCTBEHHOCTb
3eMeJIbHBIX YYaCTKOB.

Cornacso 1. 2 cT. 15 3K P® rpaxnane u ropuuuecKue JIMia UMEI0T IIpaBo Ha
PaBHBIM JIOCTYI K TPHOOPETEHHIO 3€METBHBIX YYaCTKOB B COOCTBEHHOCTD.
YdacTku, HaXOAAIINECs B TOCYIapCTBEHHOMN WM MyHHINIATBEHON COOCTBEHHOCTH,
MOTYT OBITH MPEOCTABICHBI B COOCTBEHHOCTh TPAXKAAH U IOPUAMYESCKUX JIHII, 32
HCKJIIOYEHUEM 3€MEJIbHBIX YyYacCTKOB, KOTOPbIE HE MOTYT HaXOAUTHCS B YaCTHOM
cOoOCTBEHHOCTH. MexXaHu3M peanu3aldd JaHHOTO IPUHIMIA W3JI0KEH B 1. 1
ct. 39.3 3K P® u o3Havaer, 4TO mpojiaxa 3eMEIbHBIX YYACTKOB, HAXOISIIUXCS B
TOCYIAapCTBEHHON WIM MYHHUIMIIAIFHOH COOCTBEHHOCTH, OCYIIECTBISIETCS Ha
TOprax, IPOBOAUMBIX B (hopMe ayKIIMOHOB, 332 HCKIIOYEHHEM psAla CICIHAIEHO
OTOBOPEHHBIX clyyaeB. BMecTe ¢ TeM NPUHIMI «PaBHOTO JOCTYyMa» HE HOCHUT B
3eMeJIbHOM TipaBe abcostoTHOoro xapakrepa. Tak, cr. 15 3K P® 3ampemaer
MPEIOCTaBIATE WHOCTPAHIAM B COOCTBEHHOCTH 3CMENBHBIC yYacTKH Ha
MPUTPAHUYHBIX TeppUTOpUsAX. [lOCKOJBKY Tpyd HIM OOBOIHEHHBIH Kapbep
SIBIIIIOTCS  TIPUHAAJISKHOCTAMHU TJaBHOW BEIIM — 3€MENbHOTO YdYacTKa, To,
COOTBETCTBEHHO, BMECTE€ C YYaCTKOM OHH HE CMOTYT OBITh IPEIOCTABICHBI B
coOcTBeHHOCTh MHOCTpaHIaM [14. C. 63]. PaccMaTpuBaeMblii IPUHITUIT «PAaBHOTO
JIOCTYTIa» K MPHOOPETCHUIO B COOCTBEHHOCTh (PM3UYECKUX U IOPUIUYSCKUX JIHIIL
BOIHBIX OOBEKTOB 3aIlHUINACTCS YTOJIOBHO-TIPABOBBIMH M aJMHUHHCTPATHBHO-
npaBoBeIMH Mepamu. Tak, cr. 7.6 KoAIl P® ycranoBuma OTBETCTBEHHOCTH 3a
CaMOBOJIbHOE 3aHSITHE BOJHOTO OOBEKTa WM €ro 4YacTH; 3a HCIIOJIb30BaHUE
BOIHBIX OOBEKTOB WM HMX 4YacTed O3 IJOKyMEHTOB, Ha OCHOBAaHHH KOTOPBIX
BO3HHKAET MPaBO BOJONONB30BaHMA. HapymieHnss mpaBa COOCTBEHHOCTH Ha
BOJHBbIE OOBEKTHl (DU3MYECKUX M IOPUIUYECKUX JIHMI MOTYT NpU HaJIUYUH BCEX
MPOYMX OOCTOSTENBCTB KBANU(DUIIUPOBATHCS W KaK MPECTYIUICHHUS MPOTUB
coocrBennoctu [15. C. 111-112].

IlonBoas wWTOrHM, HEOOXOAMMO OTMETUTh, UTO HCCIEAYEMBIH MPUHIUI
cthopmynupoBaH B ct. 3 BogHoro koaekca PO HeKOppeKTHO, MOCKOIBKY BOJHBIC
00BEKTHI (B TOM YHCIIC TIPYBI M OOBOJAHEHHBIE Kaphephl) B HACTOSIIINI MOMEHT HE
SIBIIIIOTCS. CAaMOCTOATENBHBIMU OOBEKTaMHU TPaXTAHCKUX MpaB M HMX IMPaBOBOM
pekuM  OONBIIE HAlOMUHAET PEXHUM  OOIIEpPacIpPOCTPaHEHHBIX TOJE3HBIX
HCKONAEMbIX WJIH JPEBECHO-KYCTAPHUKOBON pacTUTENbHOCTU. [1o3TOMY AaHHBIN
MPUHLUI TNpaBUIbHEH MOHMMATh B CMBICIE JOCTyNa K 3€MEJbHBIM ydacTKaM,
3aHATHIM TIPyJaMU WIM OOBOJHEHHBIMH KapbepaMHu. 11 B 3TOM IUlaHE 3TO yXke
OyzmeT ckopee NPHUHIUI 3EMEIBHOTO TpaBa, peajm3almusi KOToporo Tpedyer
TapMOHHUYHOTO B3aUMOJEHCTBUSI HOPM pa3IMYHON OTpaciieBOM NMpUHAIEKHOCTH,
TJIaBHBIM 00pa3oM BOJIHOTO, 3¢MENIbHOTO U TPayKIaHCKOTr0 3aKOHOAATEIbCTBA.
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Ryzhenkov Anatoly Ya. Kalmyk State University (Elista, Russian Federation)

ON THE PRINCIPLE OF EQUAL ACCESS OF PEOPLE AND LEGAL ENTITIES TO THE
ACQUISITION OF OWNERSHIP OF WATER OBJECTS

Key words: pond, flooded pit, water reservoir, property right, citizens, legal entities, deals, real estate,
tender.

Legal principles constitute the nucleus of any branch of law. They determine its basic ideas and a
vector of its development; they can be used for correcting a legal deficiency. Water law is not an
exception. The principle under consideration is one of 16 principles of water legislation (Article 3 of
the Water Code of the Russian Federation).

Under Article 8 of the Water Code of the Russian Federation (WC of RF) all water objects are
owned by the Russian Federation (federal ownership) except ponds and flooded pits. The latter, being
located within the limits of land plots which belong to the subject of the Russian Federation, to a
municipal unit, a person or legal entity, are owned either publicly or privately. The right to ownership
of ponds or flooded pits is terminated concurrently with the right of ownership of the land plot where
they are located. Proceeding from the above, there cannot be any right of private ownership of all
water objects but only of ponds and flooded pits.
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The author concludes that ponds and lakes differ due to the natural character of lakes (unlike
usually artificial ponds). The distinctions between ponds and water reservoirs are not of a universal
character and should be drawn according to two criteria: their size determined by the subject of the
Russian Federation and their intended use. It is necessary to update the WC of RF with such notions as
«water reservoir», «pond» and «flooded pit» since this will enable us to avoid conflicts and social
tension especially in the regions with a shortage of water; they will exclude the possibility of
privatizing big water bodies including water reservoirs.

The principle under consideration is an inter-branch one. Civil legislation defines a general con-
tent of the right of ownership of water objects whereas water legislation determines its specific features
and character as well as the peculiarities of the mechanism of realizing legal powers of water objects’
owners. The principle above has been formulated in Article 3 of the WC of RF incorrectly since water
objects, including ponds and flooded pits are not independent objects of civil rights and their legal
regime reminds the one of widespread mineral deposits or tree and shrubbery vegetation. Therefore, it
is better to understand the given principle in terms of the access to land plots with ponds and flooded
pits. However, this poses the question whether the given principle is one of the land law principles.
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IIpusooumcs codepocanue peyensuu, oanHol Ha pabomy «Koowesnuxos B.B., Koowenes-
ckuti B.B., Poibakoe B.A. Teopus eocydapcmea u npasa: yuebnux / oms. peo. B.B. Kooces-
Hukos. — M.: Ilpocnexm, 2016». Ilonoscumenvroe 3axknoueHue no peyeHupyemou pabome
ObLI0 00YCNI0BIEHO 3HAYUMOCHIBIO MEOPUU 20CY0apcmea u npasa Kax (yHOameHmanbHou
IOPUOUHECKOU HAYKU, 2YOUHOU U CUCMEMHOCHIBIO NOOABAEMO20 MAMEPUANd, €20 He MOTbKO
YUEeOHOU, HO U HAYYHOU ZHAYUMOCTNBIO.

Kutouesble croBa: peyensus, yueOHuK, meopus 2ocyoapcmed u npasa, 20Cy0apcmeso, npaso.

Penensupyemass pabora (KoxesnukoB B.B., KoxeneBckuii B.b., Priba-
koB B.A. Teopus rocyaapcTBa u mnpasa: yueOHUK / oTB. penl. B.B. KoxxeBHUKOB. —
M.: IIpocmekT, 2016. — 464 c.), BeITTymIeHHAsT KOJUIGKTHBOM aBTOPOB MO PEIAKIIH-
el JoKkTopa IopUANYECKHX Hayk, nmpodeccopa B.B. KoxxeBHuKOBa, mpeacTaBiseT
c000if 3aBEpIICHHOE 1IEJIOCTHOE CUCTEMHOE YueOHOE H3/IaHue TI0 TEOPUH ToCcyaap-
CTBa W TpaBa. METOMONOTHYECKUH XapaKTep TEOPHH TOCyNapcTBa W IpaBa Kak
(hyHIaMeHTaJIbHON IOPUANYECKON HAyKH, €€ POJb U MECTO B IOPUIUYECKOM 00pa-
30BaHUM O0YCIOBHIIM JJOCTATOYHO OOJIBIIIOE KOJMYECTBO YUSOHUKOB 1O STOW JHUC-
[UIUIMHE, W3JaHHBIX B IMOCIEIHEE BpeMs. OTH YUCOHHKH Pa3IUYHBI 10 00BEMY,
cofep)Kaliyecss B HUX MaTepHalibl OTIMYAIOTCS Pa3HOW CTEMEHBI0 MOCTYHMHOCTH
JUTSL BOCIIPUATHS, COAEPIKaHUE U3JI0KEHO C TMO3ULUN COOTBETCTBYIOLIEH Hay4dHOI
IIKOJIBI, TEOPETHICCKUE ITOJIOKCHUS 3a4acTyl0 PAacCMATPHUBAIOTCS C Pa3IMYHBIX
ABTOPCKUX TO3UIHMNA. DTO MO3BOISIET CTYACHTaM IOPHIUICCKUX BY30B UMETH IIOJI-
HOE MpEeJCTaBlIeHUE O CTENCHH Pa3BUTHS IOPUANYECKON HAYKH, OMPEAENIUTh IIyTH
€€ pa3BUTHSL.

C y4eToM TOT0, 9TO TEOpHs TOCyIapCTBa U MpaBa U3ydaeTcsl Ha IEPBOM Kypce
00ydeHus, Korja MHOTHE CTYACHTHI ellle He BJIAJCI0T HaBbIKaMU paboTaTh ¢ KHU-
rod, HE UMEIOT JIaKe MHUHHUMAJBHBIX IOPUINYSCKUX 3HAHWH, CYIIECTBYET HACYII-
Has MOTPEOHOCTh B YYeOHUKE, COJEpKaHHE KOTOPOTO B JOCTYIHOW (hopMme CHc-
TEMHO, €MKO, TIOCJIEeIOBAaTeIbHO, HO B TO K€ BpPeMsl JIOCTaTOYHO KpaTko, Oe3 u3-
JUIIHEH «HAYKOOOPa3HOCTH» PACKPHIBAIO OBl BCE OCHOBHBIC TIOJIOXKEHHUS M TEMBI,
MpeaycMaTprUBaeMble JEHCTBYIOMNM (eepaltbHBIM TOCYIapCTBCHHBIM 00pa3oBa-
TENFHBIM CTaHAAPTOM IO TEOPHH TOCYAapcTBa W IpaBa. [103TOMY BEHITONHEHHBIN
OMCKUMH aBTOpaMH yUeOHUK SIBISIETCS aKTyaJbHBIM M OH, HECOMHEHHO, 3aiiMeT
nomobarorniee MeCTo Cpeid MHOXKECTBA YYCOHHKOB M YUEOHBIX MMOCOOMIA, MOCBS-
MIEHHBIX U3YUYCHUIO TCOPHH TOCYIapCTBA U IPaBa.

Penensupyemsiii yueOHuk BritodaeT HeOombioe Beeaenue (C. 3—4) u 32 tembl
(C. 5-458), oxBaThIBaIOIIME MPAKTHUYCCKH BCE BOMPOCH T'OCYJapCTBEHHO-
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MIPaBOBOTO XapaKTepa, pacKPBIBAIOIINE MECTO U POJIb TOCYAAPCTBA U IIPaBa, a TaK-
e MX OTJENIbHBIX MHCTUTYTOB B JXKM3HH oOmectBa. CTpyKTypa yueOHHUKA Tpalu-
IIMOHHA U BIIOJIHE JIOTMYHA — TEMbI C OIpPECIICHHON a0JIell YCIOBHOCTH MOTYT
OBITH pa3JeNeHbl Ha TPU OTHOCHTENBEHO CAMOCTOSITENFHBIX, HO H HEPa3phIBHO B3aH-
MOCBSI3aHHBIX pa3jiesia: METaTeopHUIo TOCyJapcTBa U mpasa (Tema 1), TeopHio rocy-
napcrBa (Tembl 2—8) W Teoputo mpaBa (TeMbl 9-29). 3aBepmaioT paboTy TpH
CKBO3HBIC TeMbl — «lcTopuieckue TUTIBI Tocynapcta u mpasa» (tema 30), «Co-
BETCKOE ¥ COBPEMEHHOE POCCHHCKOE TOCYAapcTBO | mpaBoy (tema 31), «[ocymap-
CTBO M MpPaBO B YCIOBHAX rnobamm3ammm» (Tema 32). Takum oOpazom, aBTOPHI
yaeOHMKA TTOAYCPKUBAIOT OPTaHIMYECKYIO B3aUMOCBSI3h T'OCYapCTBa U IpaBa, He-
BO3MOYKHOCTB HX U3YUCHHS H30JIHPOBAHHO, B OTPBIBE APYT OT JIpyTa.

Peuenzupyemblii y4eOHUK BBITOJHO OTIMYAET OT OOJBIIMHCTBA MOJOOHBIX U3-
TaHWi TpOOIEMHBIN XapaKTep pacCMOTPEHHS Psiaa BOIPOCOB, IIPH 3TOM aBTOPHI
y4eOHNKA HE OTPAaHWYMBAIOTCS OOMMMH (Ppa3aMH O TOM, YTO «CYHIECTBYIOT H
WHBIC MOIXOJBI K paccMaTpUBaeMOU MmpobyieMe» UIH «0 MHEHHUIO OOJbIIMHCTBA
YYE€HBIX» U T.II., @ IPOBOAAT aHAJIU3 PA3JIMYHBIX TOYCK 3PCHHUA 10 OJHHUM U TEM XKE
BOIIPOCaM, JIeNIasi OTCBUIKY K MEPBOMCTOYHUKY. DTO MPUOIIDKACT €ro K HAyIHOMY
HCCJICJIOBAHUIO U MOKAa3bIBAET YPOBEHBb KYJBTYPHI MPOU3BEIEHUS, a TAK)KE OpPUEH-
TUPYET CTYIECHTOB Ha CAaMOCTOSITENIbHBIHN MMOMCK HH(popMary. HemanoBaxxHo H To,
9TO 1O OOJBIIMHCTBY TAKMUX MPOOJIEMHBIX BOIIPOCOB JOCTATOYHO YETKO IPOCIe-
KHUBaeTCSI COOCTBCHHAs] HAaydYHAsl MO3WIMS aBTOPOB YUICOHWKA, O YeM OHH IIPSMO
3asBit0T BO BBeAeHUH (C. 3).

AHanmu3 coiepKaHus PereH3nPyeMOoro yueOHIKa TakKe T03BOJISIET TOBOPHUTE O
€ro BBHICOKOM KadecTBe. OOBEM peleH3UH HE JaeT BO3ZMOXKHOCTH MOJApoOHO pac-
CMOTpETh Bce paszzaeibl paboTel. [losToMy cregyeT OTMETUTh TO, YTO, KaK Mpen-
CTaBISIETCS, CIIOCOOCTBYET NMPHUPALICHUIO TEOPETUKO-IIPABOBBIX 3HAHUM, a TaKKe
00paTUTh BHUMaHHE Ha MO3HIUH aBTOPOB yUeOHHKA TI0 JUCKYCCHOHHBIM IpodIIe-
MaM. YKe MpH pacCMOTPEHHUH MEPBON TeMbl aBTOPAMHU 3a7a€TCsl JOCTATOUYHO BbI-
cokas IUTaHKa ToAa4Yu MaTtepuana. Tak, B mepBoM maparpade 3Toil TeMbl, TOCBS-
MIEHHOM TPeIMETY TEOPHH TOCynapcTBa M IpaBa, MAIOTCS HE TONBKO €ro oomme
XapaKTEPUCTUKH, HO M KIacCU(UKAIUSI COCTABIAIONIMX €ro TOoCyIapCTBEHHO-
MIPAaBOBBIX 3aKOHOMEPHOCTEH, a UIMEHHO: 1) 3aKOHOMEPHOCTH NMPOUCXOXKICHUS I'0-
CymapcTBa W IpaBa; 2) 3aKOHOMEPHOCTH TOCYJapCTBEHHO-TIPABOBOTO Pa3BHTHS;
3) 3aKOHOMEPHOCTH CTPOCHUSI TOCYIapCTBEHHO-TIPABOBBIX SBJICHUI, 4) 3aKOHO-
MEpPHOCTH (PyHKIIMOHHUPOBAHUSI FOCYAAPCTBEHHBIX U MPaBOBLIX siBiIeHHUH (C. 7).

Br13piBaeT MHTEpEC ¥ BTOPOI maparpad 3Tod TeMbl, B KOTOPOM paccMaTpUBa-
€TCs. METOJOJIOTHSI TEOPHU TOCYNapcTBa W IpaBa. Tak, HHTCPECHBIM H IIEPCIICK-
THUBHBIM TMPEJCTABISAETCS ONpeAeTIeHHE METOAOJIOTUH TEOPUH TOCYAapcTBa U Mpa-
Ba, TI0JT KOTOPOH aBTOPHI IOHUMAIOT «IIPUMEHEHHE 00yCIIOBICHHON (hriocodckum
MHUPOBO33PCHHEM COBOKYITHOCTH ONPEACICHHBIX TEOPETUYCCKUX IPHHIUIIOB U
KaTeropuid, JJOTHUECKUX MPUEMOB U CIEIHAIBHBIX METOAOB HMCCIEIOBaHUSA TOCY-
JIapCTBEHHO-TIPaBOBBIX sBNeHMI» (C. 9). HecOMHEHHO TOJI0XKHUTEIBHBIM SBIISCTCS
BBIJICNICHUE YETBIPEX TPYII METOIOB HAYYHOTO TO3HAHWS: HapsAy ¢ OOImedIio-
cO(CKUMH, OOIICHAYYHBIMU U CTIEHHATbHBIMH METOIaMH HAYYHOTO IMTO3HAHUS pac-
CMaTpUBArOTCA U YaCTHBIC METOAbI TCOPUU IOCyJapCTBa U IpaBa, «KOTOPLIC BbIpa-
0aThIBAIOTCS CaMOW ATOM HAyKOW W HCIIOJIB3YIOTCS B Mpeesax IOPHUCIPYACHIINN
(C. 15-16).
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Iecroii maparpag 3Toi TeMbl Ha3biBaeTcs «KpUTepuu HCTHHHOCTH 3HAHUH O
rocynapctse u npase» (C. 22-27). Takoll pazaen NpakTUYeCKH HE BCTpEUaeTcs B
yueOHHUKaxX I10 TEOPHH FOCYAAapCTBA U MIPaBa, YTO JICJIACT PELCH3UPYEMBIH yueOHUK
ere 0oJee 3HAYNMEIM SIBJICHHEM B Uepeie ITOT00HBIX padoT.

Becbma no3naBartesieH U BocbMoi maparpad temsl 1 «CTaHOBJIEHHE U pa3BU-
THE TEOpHHM TrocyaapcTBa U mpasa B Poccum» (C. 33—43), B KOTOPOM TOCTAaTOUHO
JETaJbHO PACKPBIBAIOTCSI BOIPOCHI I€HE3UCA U Pa3BUTHS IOPUANYECKON HAayKU B
Poccuu naunnas ¢ XVIII B., B ToM urciie U TEOPUH TOCyIapcTBa u npasa. Creayer
COTJIACUTBECSI C aBTOpPAMHU PELCH3UPYEMOro y4eOHMKA, KOTOpPBIC HMPHU3BIBAIOT HC-
[I0JIb30BaTh B OLEHKE W aHalM3€ IMPOLUIBIX M HACTOSIIUX I'OCYIJapCTBEHHO-
MPAaBOBbIX YYEHUH KOHCTPYKTHBHO-KPUTHUYECKUH MOJXOMA, IOCKOJBKY «JIH00ast
TeopHsl, UCIOIb3ys CBOU METOJbl MO3HAHMS, HECET KPYMHUIbl 3HAHUN B OOLIyIO
KONWJIKY, MTO3BOJIIET ITy0Ke M IMOJHEE MOHATh T€ WIM MHBIC TPAaHW H3YJ9aeMBIX
¢denomenony (C. 38).

B pamxkax tembl 2 «IIpoucxoxxaeHue rocyjapcTa 1 mpaBay 3acilyKHBaeT BHU-
MaHMs 4eTBEepThId maparpad «lIpHumHBI M MyTH BO3HHUKHOBEHHS T'OCYAapcTBa U
mnpasa» (C. 55-59), B KOTOPOM aBTOpPHI MOLUIH 110 JOCTATOYHO HETPAJIULIUOHHOMY,
HO B TO € BpeMsl BechbMa NEPCINEKTUBHOMY IYTH, BBIIENSS Hapsady ¢ dhopMamu
BO3HHMKHOBEHUS TOCYJapCTBA U ITyTH BO3HUKHOBCHMS TIpaBa.

[pencraBisercs MHTEPECHOH MPHUBOMIMAs B TpeTheM Haparpade temsr 5 «DyHK-
MU TOCYIapCTBa») KiaccuuKarwst (pyHKIMI ToCyaapcTBa 0 KPUTESPHIO 3HATUMOCTH
pelaeMbIX 3a71a4 Ha IT1aBHbIE, TeHepalbHble U TnodansHble (C. 82-83).

O0BeM M KONUYECTBO TEM, MOCBSIICHHBIX PACCMOTPEHHUIO BOIIPOCOB TEOPHUH
MpaBa, 3HAYUTEIHFHO TMPEBOCXOMAT OOBEM U KOIMUYCCTBO TEM, MOCBSIICHHBIX U3Y-
YEHUIO TOCYAApCTBA U €ro MHCTUTYTOB. I[lof100HAass KOMIOHOBKA yueOHOrO MaTe-
puasia XOTA U OCTaBIAET BONPOCHI, HO MPEICTABIACTCS BIIOJIHE 3aKOHOMEPHOW U
OTBEYAET CJIOXKUBIIEHCA B OTEUECTBEHHOM IOpPHUCIIPYIEHUUU Tpaauluu. Paccmar-
puBas MpaBo, €ro WHCTUTYTHI, ABTOPBI CTPEMSTCS HE TOJIBKO (OPMANBbHO OINHUCATh
MIPaBOBHIC SBJICHUS, HO U MOKa3aTh UX CYIIHOCTHBIC XaPAKTEPUCTHKH, YTO HaHOO-
Jiee HarjsiIHO IPOsBIETCS MpHU paccMoTpeHuu TeM «lloHsTne mpaBa» (Tema 9),
«IIpaBoco3Hanue U mpaBoBas KyibTypa» (Tema 12), «[IpaBoBoe perynupoBaHue»
(tema 20), «lOpuanueckas OTBETCTBEHHOCTBY (TeMa 29) U UHBIX.

TpaauIOHHEIH HHTEpPEC B yUeOHUKAX MO TEOPHU TOCYAapCTBa U MPaBa BhI3BI-
BaeT pa3zell, MOCBAMICHHBIN McToYHUKaM ((popmam) mpaBa. He siBiseTcss UCKITIO-
YCHUEM M peleH3upyemas pabdora (tema 10). BrionHe TpaauIMoHHO, HO B TO K€
BpeMsI BeChbMa 000CHOBAaHHO aBTOPHI YUEOHMKA Pa3TPaHUIUBAIOT HOHITHS «ACTOY-
HUK» U «(pOopMay IpaBa, CIIpaBeIINBO YKa3bIBas, UYTO MOHATHE «UCTOYHHK IIPaBay
3HAUUTENBHO LIMPE N0 CBOEMY 00BEMy, UueM MOHATHE «(opMa MpaBay, U UX OTO-
HKJIECTBJICHUE BO3MOXHO TOJBKO B CIy4dae PacCMOTPEHMs IMOHATHS «UCTOUHUK
mpaBay B (HOpMaIbHO-IOPHIMYECKOM cMbIcie. OTHAKO CTOUT 3aMETUTh, YTO Haps-
Iy € MaTepUalbHbIM, UACOIOTMYECKUM MU (HOPMATBHO-IOPUIUUECKUM acleKTaMu
MIOHUMAaHUSI UCTOYHHKA IIpaBa €ro IeiaecooOpa3Ho paccMaTpuBaTh elie M B HIC-
allbHOM ', TIOJTMTHYECKOM M HCTOPHYECKOM acIieKTax (MaMsTHHKH mpaBa). Takke

! Menexun A.B. Teopus rocynapcTsa u nipaBa: yue6ruk. M.: Mapker JIC xopropeiinra, 2007. C. 270.

2 Mopo3sosa JI.A. Teopus TocyaapcTBa M npapa: yue. 5-e u3j., nepepab. u mom. M.: Hopma: UTHDPA-
M, 2014. C. 238.

* Paowko T.H. Teopus rocynapcTsa i npaga: yue0.. 2-e u3a. M.: IIpocnexr, 2011. C. 293.
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BEChbMa HHTECPECHBIMHU TPEICTABIIOTCS PACCyXKACHHS aBTOPOB O MEPCIIEKTUBAX
CyneOHOTO Mpele/ieHTa B KadecTBe UCTOUHMKA poccuiickoro npasa (C. 144-146).

JocTaTo4HO OmNpaBJaHHBIMH BBHITJISIAT Pa3MBIIUICHUS aBTOPOB O HEOJHO-
3HAYHOCTH COOTHOIICHHS C TOYKH 3PCHHS MX 00beMa CHCTEMBI IpaBa M CHCTEMBI
3akoHonatenscTBa (C. 191-192).

BecbMa MHTEpECHBIM M 3HAYUMBIM C TOYKH 3PCHUS CONIEPKaHMsI SIBJIIETCS Tpe-
Tni naparpad temsr 16 «IIpaBooTHOIICHUS», KOTOPBIA Ha3biBaeTcs «CoaepkaHue
u QopMa mpaBooTHOIICHHY. Ecin Bonpoc 0 comepaHUH MPaBOBBIX OTHOIICHHUN
SIBIISICTCS] TPAJWIIMOHHBIM JJIsi yU4eOHOM JNUTEpaTyphl MO TEOPHH TOCYAapCTBa H
mpaBa, TO BOIPOC O (OpMe NMPAaBOOTHOIICHUN MTOJHUMACTCS B YICOHHKaX OYCHB
penko. [IpoaHamn3upoBaB pa3TUYHBIC TOYKU 3PCHHS, CYIICCTBYIOIIUE IO TOMY
BONPOCY B IOPUAMYECKON JIUTEPATYpe, aBTOPHI PELIEH3UPYEMOT0 YUeOHHKA BIIOJTHE
000CHOBAaHHO JETAIOT BEIBOA O TOM, UTO «(OPMOIl IPAaBOBBIX OTHOIICHUH SIBIISCT-
sl IPaBOMEPHOE TTOBEICHHUE €r0 CyOhEeKTOB, KOTOPOE MOHUMAETCS KaK COMUATBHO
3HaYMMOe, KaK MPaBUJIO, MOJIE3HOE MTOBEIEHUE, COOTBETCTBYIOLIEE HOPMaM MpaBa
(C. 237).

Ipu paccmotpennn Temsl 28 «[IpaBoHapylIeHUsD» aBTOPHI BIOJHE 0OOCHO-
BaHHO OOJIBIIOE BHHUMAHHUE YJENAIOT MpobjieMe MPUYMH MPaBOHAPYIIECHHUH, Mpe-
narasi KOMIUISKCHBI y4YeT COIMAIbHBIX M OMOJOTHYECKUX (PaKTOpOB, yKa3bIBas,
YTO «YEJOBEK — CYIIECTBO OMOCOIUAIBHOE, T. €. OOHOBPEMEHHO U OMOIOTHIECKOe,
U OOIIECTBEHHOE, IPENCTABIIETCS. YMECTHBIM yYTBEPKAATh, UTO MPaBOHAPYIICHHUS
BO3HUKAIOT HAa OCHOBE KaK OMOJIOTHYECKHX, TaK U colMaIbHbIX mpuann» (C. 383).
Takoif MOIXOX BBITOAHO OTIMYAET PEUEH3UPYEMBIH YYEOHHK OT OOJBIIMHCTBA
WHBIX YYeOHUKOB M y4eOHBIX TOCOOHI TI0 TECOPHH TOCYIapCTBA U IIPaBa.

Crnenyet 3aMeTUTh, YTO J100asg cepbe3Has HccieqoBaTenbckas paboThl, KOTO-
poi, HECOMHEHHO, SIBISICTCS U PEICH3UPYEMBI YIeOHUK, HE MOXET OBITH OIICHEHA
JIUIIH BOCTOPKCHHO TOJIOKUTENbHO. OHA MOXKET M JOJDKHA OBITH ITOJBEP)KCHA B
TOM YHUCJIC U KPUTUYECKOMY aHanu3y. [l03ToMy CTOUT BbICKa3aTh U ONpeAETICHHbIC
KpUTHUYECKUE 3aMEYaHUs U YKa3aTh Ha MOJIOKEHUS, TpeOyIolue NanpHenel pas-
pabOTKH M KOHKPETH3AIHH.

Tax, oTMeyast JOrHYHOCTb, TIOCIE0BATEIBHOCTh U EMKOCTb M3JI0KEHHUS MaTe-
puana, TeM He MeHee HY>KHO OTMETHThH cienymomiee. Bo-mepBrix, mpeacTaBiseTcs
HE BIIOJTHE OINPAaBJAHHBIM BBIACICHHC TPYIIHI BOIPOCOB, MOCBSIICHHBIX HOpMa-
THUBHO-TIPABOBBIM aKTaM, B OTICIBHYIO TEMY M TeM OoJiee pa3MEIIeHHE 3TOH TeMBI
[oCJIe PacCMOTPEHMs MpaBoOTHOIICHUH. LlenecooOpasHee OBIIIO OB pacCMOTPETh
BOIIPOCHI O HOPMATHBHO-TIPABOBBIX aKTaX B paMKax TeMBI «VICTOYHMKH TpaBa»
WK TI0 KpaiiHe Mepe cpasy mocie Hee. Takke He COBCEM MOHITHBIM MPECTABIIS-
eTcs pa3Menienue Tembl «[IpaBoBoe co3HaHWE M MPaBOBas KyJIbTypa» MEXKAY Te-
mamu «Hopmer npaBa» u «IIpaBoTBOpUECTBOY.

Bo-BTOpHIX, IIPEeaCTaBIIETCSI HE COBCEM OIPAaBIAHHBIM OTCYTCTBHE TEMEI, TIO-
CBALICHHOH NPaBOBOMY CTaTyCy JINYHOCTH, BOIPOCAM B3aUMOACHCTBUS TUYHOCTH,
obmiecTBa u rocyaapcTa. Takxke ObUIO Obl yMecTHBIM B TeMe 9 «lloHsTHE TpaBa
BBIICITUTD OTACIBHBIA aparpad, MOCBSAIMICHHBI COOTHOIICHHUIO MIpaBa ¢ APYTHMHU
HOPMATUBHBIMH PETYISATOpaMH (MOPANBIO, PEIUTHEH, KOPIIOPATUBHBIMH HOP-
MaMH).

B-Tpetpux, paccMarpuBasi rocy1apCTBEHHBIN CyBEpEHUTET KaK IMPU3HAK TOCY-
JapCTBa, aBTOPHI YKa3bIBAIOT Ha BOBMOXKHOCTb MPUHYAUTEIBHOTO WK JOOPOBOJIb-
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HOTO OTPaHUYCHHS TOCYJapCTBEHHOTO CYBEPEHHUTETA, HATIPHMED, KOTIa «TOoCyaap-
CTBa BCTYMAIOT B (heAepalmio U MepelaloT 4acTh CBOUX CYBEPEHHBIX MpaB (enepa-
mun» (C. 66). C mogo0HOH MO3UIMEN BPA JIM MOXHO COTJIACUTHCS MO CIEAYIO-
MM OCHOBaHHSIM: TOCYNAPCTBCHHBIN CYBEpCHHUTET, KaK IHIIYT HECKONBKO paHee
CaMH aBTOPBI, — «3TO BEPXOBHOE HEOTUYXJaeMOE€ MPaBO roCyAapcTBa CaMOCTOS-
TEJIBHO pEIIaTh BOMPOCH BHYTPEHHETO M BHEIIHErO XapakTepay. BepXoBEeHCTBO
€ W HE3aBUCHMOCTBH TOCYJapCTBEHHOH BJIACTH, KaK MPEACTABISLCTCS, HU YaCTHI-
HBIMH, HU OTPaHUYCHHBEIMA OBITH HE MOTYT. B (penepaTHBHOM ToCcymapcTBe CyBe-
peHuTeTOM 00NanaeT UMb (enepanus B 1EJI0M, KaK eIUHOE, HO B TO )K€ BpeMs
CIIO)KHOE TocynapcTBo. [103TOMy MOXHO BECTH pedb 00 OTHOCHTEIFHOCTH, HO HE
OTpaHUYCHUN CYBEPCHUTETA.

B-ueTBepThIX, IpU PACCMOTPEHUU CyOBEKTHOTO COCTaBa MOJUTHUYECKOW CHC-
TeMBI OOIIECTBAa HE BIIOJHE KOPPEKTHO BBIACISITH B KAaUECTBE CAMOCTOSTEIHHOTO
cy0ObeKTa rocymapCTBEHHBIN ammapar. Bece jxe peub, HaBepHOE, NODKHA HATH O
rocylapcTBe Kak €IWHOM CaMOCTOSATEIBHOM CyOBEKT€ MOJUTHYECKOW CHCTEMBI
oOmiecTBa.

B-1THIX, TP pacCMOTPEHUH TEMBI 8 HapsIy ¢ XapaKTePHUCTUKOHW MPAaBOBOTO
rocynapcTBa ciaeI0BalI0 yIEIUTh BHUMAaHUE U aHAIM3Y TOCYAapCTBa COLMAIBHOTO
1 pacCMOTPETH UX B COOTHOLICHHUU.

IMonBomst uTor, X0TeNoCh OBl 3aMETHTH, YTO BHICKA3aHHBIC 3aMCUAHUS B OCHOBE
CBOEH MMEIOT CITOPHBIN ANCKYCCHOHHEIN XapaKTep W HE MOTYT IOBIHATE B IIEJIOM
Ha TIOJIOKUTETBHYIO OIEHKY peleH3upyeMoro yueOHuka. HecoMHeHHO, OH mpen-
CTaBJISICT 3HAUYUTEIILHOE SABJICHUE B PSTy MOJOOHBIX €My M3IaHui U OyJeT moje3eH
BCEM JIHIaM, >KEJIAIOIINM MOJIYYUTh HEOOXOIMMBIC, COBPEMEHHEIE, Mpogeccro-
HaJbHbIE 3HaHUS B 00JIACTH TEOPHH TOCYIapCTBa U MpaBa.

Zhuravlev Mikhail M., Baranov Andrew V. Tomsk State University (Tomsk, Russian Federation)
REVIEW OF THE TEXTBOOK «THEORY OF STATE AND LAW»
Key words: review, textbook, theory of state and law, state, law.

The work under review (The theory of state and law: textbook, editor in chief Doctor of law, pro-
fessor V.V.Kozhevnikov, authors: V.V.Kozhevnikov, V.B.Kozhenevsky,V.A.Rybakov.-M.Prospect,
2016- 464 pages) presents a completed, comprehensive and consistent textbook on the theory of state
and law. It consists of a small introduction (pages 3-4) and 32 themes (pages 5-458) embracing practi-
cally all issues of state and its legal character, revealing the place and role of state and law as well as
their institutions in the society. The structure of the textbook is traditional and logical; all themes can
be roughly divided into three independent but interrelated sections: metatheory of state and law
(themel), the theory of state (themes 2-8) and the theory of law (themes 9-29). Three cross-cutting
themes «Historical types of state and law» (theme 30), «Soviet and current Russian state and law»
(theme 31), «State and law in the period of globalization» (theme 32) finalize the work. Thus, the au-
thors of the textbook point out an organic interrelationship between state and law and the impossibility
to study them separately.

The textbook under review has an obvious advantage over the majority of similar publications
since it has been characterized by a problematic approach to a number of questions and its authors do
not use such general phrases as « there are other approaches to the problem under consideration» or «in
the viewpoint of many scientists» etc. but analyse different opinions on the same issues while regard-
ing to the original source. This makes the textbook a scientific research and shows the level of its cul-
ture; it encourages students to search for information independently. It is important that the authors
demonstrate their own scientific position and state this in the introduction (page 3).

The volume and number of themes dealing with the problems of legal theory considerably prevail
over those dealing with the state and its institutions. Such a structure of educational material seems to
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be understandable and corresponds to the Russian legal tradition. When describing law and its institu-
tions, the authors tend both to describe legal phenomena and show their essential characteristics; this
can be seen in the following sections: «Concept of law» (theme 9), «Legal conscience and legal cul-
ture» (themel2), «Legal regulation» (theme 20), «Legal responsibility» (theme 29) etc.

In conclusion, it is worth noting that all our remarks are of a challenging, disputable character and
cannot influence the positive evaluation of the textbook under review. Undoubtedly, it presents a sig-
nificant phenomenon among the similar publications and is helpful for all seeking to gain necessary,
modern, professional knowledge in the sphere of the theory of state and law.
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