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OCOBEHHOCTHU 3AJIOT'A OBA3ATEJIbCTBEHHBIX ITPAB

IIpencraien ananu3 HoBoBBeneHuit 'K P®, mo3Bossiromuii He TOJIBKO OIEHUTH JOCTOMHCTBA JAEHCTBYIOIINX MTOJIOKEHUH O 3aj10re
00513aTeJIbCTBEHHBIX MIPaB, HO U 0003HAYUTh BO3MOXHBIC PUCKH JUIS 3QJI0r0JIepKaTelis, 00yCIOBICHHbBIC HECOBEPILICHCTBOM MPaBO-
BOTO peryJMpoBaHus. ABTOp npeaiaraer BHeaApeHue B HOpMbl 'K PO KOHKPETHBIX MEXaHM3MOB 3alUTHI IIPAB 3aJOTOCPIKATEIs,
YTO MOBBICHT 3(GPEKTHBHOCTh HMCIIOJIL30BAHMS 3aJI0ra 00s3aTEIbCTBEHHBIX MpaB Kak criocoba obecreueHus! UCHONMHEHUs 00s3a-

TEJIbCTB YHaCTHUKAMU I'pakJaHCKOI' O 060p0T34

KiioueBbie ¢J10Ba: 3aJ10T 00513aTEIbCTBEHHBIX TIpaB; 3aJI0roJaTelib; 3aJIOrOA€PKATEIb; HOBOBBEICHUS I'K PO.

[To MHEHMIO MHOTMX aBTOpPOB, 3aJIOTOBOE IIPABO Tpa-
JUOMOHHO CYMTAETCSl OJHUM M3 CIIOKHEHIINX OT/EOB
teopernaeckoii muBmuctuku [1. C. 95]. B macrosmiee
Bpems DexepanbHbIM 3aKOHOM OT 21 mexabps 2013 .
No 367-®D3 BHECeHBI CYIIECTBEHHbIE U3MEHEHUS B IIPABO-
BOE PErYJIMPOBAHHUE 3aJI0ra 00s3aTENbCTBEHHBIX NpaB [2].
Panee B Hay4HOI1 TUTEpaType OTMEYANIOCH, YTO B 3aKOHO-
JIATEIbCTBE OTCYTCTBYIOT YETKHE ITPABOBBIE MEXaHH3MBI,
KOTOpBIE MOTJIH OBl OBITH HCTIOJIB30BAHBI 3aJI0r0epIKaTe-
JIeM JUIsl 3alWTHl CBOETrO NpaBa Ha MpEIMET 3aj1ora B OT-
HOIIECHUSX C 3aJI0TO/IaTENIEM, C JIOJDKHUKOM IO 3aJI0XKEH-
HOMY IIPaBy M C TPETBUMH JIMLIAMH, YTO OIPEAEICHHO
MIPETISATCTBYET Pa3BUTHIO 3ajora maHaoro Buma [3. C. 49].
B wactHOCTH, 3asorozepkatens HEC PHUCK IPU3HAHUS
3ajiora npaB TpeOOBaHMS HEICHCTBUTEIBHBIM BCIICICTBHE
HaJIMYUsl HEU3BECTHOTO €My YCJIOBHSI O 3alpere WU
OrpaHWYEHUH 3aj0ra JUOO0 YCTYIKH IpaBa.

B cT. 55 HpIHE HenelcTByOMEro 3akoHa o 3ajore [4]
OblTa MpEeayCMOTpEHa JIMIIb OO0S3aHHOCTH 3aJI0rO/IaTeNIs
YBEIOMHTH CBOErO HOKHHKA O COCTOSABINEMCS 3aJIOre
npaB. B To ke Bpemsi paBOBbIE MOCIEICTBUS HEHCIION-
HEHUS JaHHOH 00S3aHHOCTH 3aJI0TOAATENIEM OIPE/IEICHBI
He Obutn. Ilpm 3TOM 3ayoronmarens yke IOCIe 3aKiIrode-
HUS JOTrOBOpa 3ajiora MOT 3aKJIIOYUTH COTJIalleHHE C
JIOJDKHAKOM 00 0053aTElNbHOCTH TOTYYEHHS COTJIACHS
TIOCJIE/IHETO HA 3aJI0T IIPaB, IIPUYEM C paclipocTpaHEHHEM
JICWCTBHS JTAHHOI'O COIVIALIEHWS Ha paHee BO3HHKIIHNE
MIPaBOOTHOIIEHNS. B cBs3M ¢ 3TUM 100pOCOBECTHBIN 3a-
JIoroziep KaTeNb JIOJDKEH ObUT JIOKa3bIBaTh NPHHATHE UM
BCEX HEOOXOMMMBIX M JOCTATOYHBIX ACHCTBUH MpH NpH-
HSTUY UMYIIECTBA B 3QJIOT.

Tak, OOO «CTpoira3KoHCaJITHHI» 00OpaTHIIOCh C HC-
koM K 3A0 Kb «I'JIOBEKC», OO0 «BonraYpanCneu-
CTpOI» O NMPU3HAHWU HEACHCTBUTEIBHBIM JOrOBOpA 3aJI0-
ra MMYIIECTBEHHBIX IIPaB Ha IOJIy4YEeHHUE IUTaTeXeH, 3a-
kmogeHHoro Mexay 3A0 Kb «IJIOBEKC» u OOO
«Bonra¥YpanCneuctpoii».

Mexny OOO «Crpolira3koHcanTHHT» (TESHIOAPSI-
yuk, ucren) u OO0 «BonraVYpanCrencrpoit» (oTBer-
YHK 2, CyOmoapsIunK) ObII 3aKJIIOUEH J0roBOp CyOrmos-
psana or 16.11.2010 1.

07 mrons 2013 r. mexny OOO «BoaraVpanCoen-
crpoit» u 3A0 Kb «I'JIOBOKC» (orBerumk 1) 3akiroueH
KpeauTHBIHN toroBop. B obecrnieuenue ncronHenus 0os3a-
TEJILCTB OTBETYHKA 2 TIepe]] OTBETYMKOM | 10 KpeAnuTHO-
My noroBopy 07.06.2013 r. ObUT 3aKIIOYEH JOTOBOpP O
3aJI0re MMYIIECTBEHHBIX NPaB Ha MOIYYEHHE IUIATEHEH.
[IpeameroM noroBopa 3ajora sIBISUIACh Iepeavya OTBET-

YUKOM 2 (3ayiorozjaTeneM) OTBETYHKY 1 (3ajoromepikare-
JII0) B 3aJI0T UMYIIECTBEHHBIX NpaB Ha IIOJIydeHHe (Tpe-
0oBaHHE) IUIATEXKEH, KOTOPbIE OTBETYHMK | MOJIYYUT NpH
WCTIOJTHEHUH JIoroBopa cyomoapsiia. C 10oroBopoM o 3a-
JIore BcTel ObIJI 03HAKOMJICH.

[Tocne aToro mcrer u OTBETYMK 2 (TODKHUK 3aJI0TO-
Jatens W 3aJI0rofaTesb) 3aKIIOUMIN JIOMOJIHUTEIBHOE
COTJIalIieHHue K JoroBopy cyomoapsima ot 05.09.2013 r.,
COTJIaCHO KOTOpOMY 0O€3 NMMCHMEHHOI'O pa3pelieHus I'eH-
noApsiuMKa (MCTHa) CcyOormoapsauuK (OTBETYHMK 2) HE
BIIPaBE 3aKJIOYaTh JIOTOBOPHI 3aj0ra WMYIIECTBEHHBIX
npaB (TpeOoBaHMIT), BHITEKAIOMINX M3 JIOTOBOpa CyOIos-
psna, ¢ pacnpoCTpaHEHHEM JIEWCTBUS COIVIAIICHHS Ha
paHee BO3HHUKIINE OTHOLICHUS CTOPOH.

B obOocHoBanme TpeOoOBaHWI 1O MCKY O NMPHU3HAHUU
JIOTOBOpA 3aJI0Ta HEICHCTBUTENBHBIM HCTEI YKa3bIBaJl Ha
t0, ur0o OO0 «BonraypanCneucrpoit» He obOpamaics K
UCTITy 3a IOJIYYEHHEM COIJIacHsl Ha 3aKJIIOYEHHE 10T OBO-
pa 3ajora, u, KaKk CIEACTBHE, COIVIaCHE MCTIA Ha 3aKIIIO-
YEHUE CIIOPHOIO JOr0BOPA 3aJI0ra OTCYTCTBYET.

Cyn mpunsut Bo BHMMaHue, uro bankom (3AO Kb
«I'JJOBEKCy») kak 3aioroaepxarenem ObUTH IpeIIpHHS-
THI BCE HEOOXOAMMBIE M JIOCTATOYHBIE ACHCTBUS, COBEp-
IIaeMble IOPUIMYECKUMH JMIAMH B paMKax OOBIYHOTO
JIeTIOBOr0 000pOoTa MpH NMPHUHATHHA UMYIIECTBA B 30T, B
cBsi3u ¢ ueM npaBa 3A0 «I'JIOBOKCBAHK» kak mo6po-
COBECTHOT'O 3aJIOTOJIEpKaTeNsl HE MOT'YT CTaBHThCS B 3a-
BHCUMOCTh OT JCUCTBUM (O€3MEHCTBHSA) TPETHUX IIUIIL.
Taroke cynom crena 000OCHOBaHHBIH BBIBOJ O TOM, 4TO B
JITAHHOM CHUTYallU paclpoCTpaHeHHE IEHCTBHS corjalie-
HUSI, OTPAaHNYMBAIOIIETO 3aJI0T, Ha paHee BO3HHUKIIUE 3a-
JIOTOBBIE TPABOOTHOIICHUS SIBIISICTCS 310YNOTpeOIeHEM
MIPaBOM, HAIIPABJICHHBIM HUCKIIIOUUTEIBHO Ha IPUIMHEHNE
Bpe/a 3aJ0roJiep)KaTelio, U B YIOBJIECTBOPEHUH HCKOBBIX
TpeOOBaHMI O NMPHU3HAHWU JIOTOBOpA 3ajora HeneHcTBH-
TeJIbHBIM OTKa3aHo [5].

Takum oOpazoM, BBHAY ITPaBOBOI HEyperyIHpOBaH-
HOCTH BOHIPOCAa O HEOOXOJUMOCTH IOJTYYEHHS COTJIacus
JIOJDKHMKA TIpaBooOJajgaTeNs Ha 3aKIIOYeHHe J0roBopa
3ajora npasa (TpeOOBaHMS) TPETHH JIMIA UMENH JONOI-
HHUTEIIFHOE OCHOBaHWE OCHOPUTH JIOTOBOp 3ajora, 4To
HECJIO PHUCKH IS 3aJI0TOJIep)KaTesst U CYIIECTBEHHO CHHU-
KaJI0 TPHUBJIIEKATENFHOCTh JAHHOTO criocoba obecrede-
HUS 00513aTENIBCTB.

HoBoBeenénnas Hopma 1. 4 cr. 358.2 'K PO ynyu-
IIaeT NPaBOBOE MOJIOKEHHE 3ajoroiepkartens. OHa 3a-
KpEIUIET, YTO IPH OCYIIECTBICHWH CTOPOHAMHU Mpes-
MIPUHAMATENBCKON AEATEIbHOCTH HapyLIeHHE IpaBoood-
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JagaTeNieM YKa3aHHOTO B JIOTOBOPE C JOJDKHUKOM Orpa-
HUYCHUS IT0 YCTYIIKE IIpaBa WM 3aJory mpasa (TpedoBa-
HUS) BJICYET OTBETCTBCHHOCTH MPaBOOOIANATENs Tepel
JIOJDKHUKOM B ropsiake 1. 3 ¢t. 388 'K P® [6], npu aToM
3aJI0r JICHCTBUTEIICH, T.C. HETATUBHBIC TOCIICACTBUS HE
3aTparuBalOT HANPSAMYIO 3ajorojaepxkarens. Mcxoms w3
ATOrO OCIIApUBAHKE JIOTOBOPA 3ajiora mpas (TpeOoBaHMIN)
[0 OCHOBaHUSIM, TIPUBEACHHBIM B BEIINICYKa3aHHOM IIPU-
Mepe U3 CyIeOHOI MPaKTUKH, B HACTOSIIECE BPeMsl TepseT
BCSIKYIO TICPCIICKTUBY.

B TO e BpeMs Imonararo, 9To HEKOTOpPHIC 3aKOHOMA-
TENBHBIC HOBOBBEICHHS YXYALIWIN TOJIOXKCHUE 3aJI0TO-
nepxarens. Tak, cormacHo ct. 358.4 'K P®, nopsmgox
YBEIOMIICHHS JODKHUKA OMPEICIICH 0 MpaBmiIaM cT. 385
I'K P®, B cCOOTBETCTBUHU C KOTOPOH TAKOE YBEIOMIJICHHE
MOXKET OBITh HAIPaBJICHO KaK IEPBOHAYAIBHBIM, TaK U
HOBEIM KPEIUTOPOM. TO €CTh MOKHUK BIIPaBE OTKA3aTh
3aJIOrOAATENI0 IO TPEIOCTABICHUS €My O0Ka3aTeIhCTB
Iepexo/ia mpaBa OT 3aJIOrofaTeNs K 3aJI0roJepiKaTelto.
Ha HeompeneneHHOCTh TONOXKCHUH TAaHHOH CTaThH, B
YaCTHOCTH, aKUEHTHpyeT BHUMaHue B.B. BurpsHckui,
yKa3plBas Ha TO, YTO OOS3aHHOCTH IO YBEIOMIICHHIO
JIOJDKHUKA O Tepeade mpaBa TpeOOBaHUS IO ero oos3a-
TENBCTBY B 3JIOT TOJDKHA OBITH BO3JIOXKCHA Ha 3aJI0T0JIa-
Tess, a He Ha 3ajorofepxatens [7. C. 26].

JleficTBUTENFHO, B OTHOIICHUSX, CBSI3aHHBIX C YCTYII-
Koi mpaB (TpeOoBaHMIT), HOBBIM KpeanTop (LlecCHOHA-
puii), MOXYYMBIIMHA mpaBo (TpeOOBaHWE) OT IEpBOHA-
YapHOTO KpeauTopa (LeACHTa), MPU 3TOM CTAHOBHUTCS
MTOJTHOIICHHBIM KPEIUTOPOM B COOTBETCTBYIOIIEM 00s3a-
TENBCTBE, TIOITOMY €TI0 YBEIOMIICHHE JOKHUKA O COCTO-
SIBIIEHCS YCTYTKe IpaBa (TpeOOBaHUs) MOXKET OBITH MPH-
PaBHEHO K YBEJIOMJICHHIO IIEPBOHAYAIBHOTO KPEAUTOPA
(TIpu yCTIOBHMU TIPEIOCTABIICHHS JOIDKHUKY JOKA3aTeIbCTB
TepeIayun 1mpasa).

[pu 3amore mpaBa 3aorogaTeih ocTaeTcs obmamaTe-
JeM TpaBa (TpeaMeTa 3ajiora) U COXPaHSET CBOE MECTO
KpemuTopa B oO0s3aTenbcTBe. [l03TOMY yBEIOMIISTH
JIOJDKHUKA O TOM, 9TO TPaBO TPeOOBAaHUSA IO €ro 00s3a-
TENBCTBY TEPEJaHO B 3aJI0T, JODKEH KpPEAUTOp-
3aJI0roaTelNb, a He 3aJO0ro/epKaTeb, HE YIaCTBYIOIIHN
B COOTBETCTBYIONIEM O0S3aTEIbCTBE. B CBSI3U C ATHM B
ct. 358.4 TK P® HeoOXoauMO MPEeayCMOTPETh O0S3aH-
HOCTH 3aJIOTOATeIIs B TCUCHHE KOHKPETHO ONPEICICHHO-
IO CpOKa NHCHPMEHHO YBEIOMHTH CBOCTO JOIDKHHKA O
3anore npaBa (TpeOOBaHUS) 3aJIOTOCPKATEIIO U YCTAHO-
BHUTh MEXAaHU3M 3aIllUTHI IIPaB 3aIOTOACPIKATENS, aHaJO-
THYHBIA TOMYy, uTo mpeaycMotpeH B m. 1 cr. 358.7 TK
P®, B cimydae ee HeMCHOMHEHUS 3anorofareneM. [laHHbIC
M3MCHCHUS, Ha MO B3TJISAI, 3HAYUTEIHFHO CIIOCOOCTBOBA-
mu OB OCBEIOMIICHHOCTH YYaCTHHKOB TPaKIaHCKOTO

000opoTa O BO3HHUKIIEM 3ajiore mpaB (TpeOoBaHWUit), 4TO,
0€3yCIOBHO, OTPa3UIIOCh OBl Ha A(GHEKTUBHOCTH JTAHHOTO
criocoba obecreYeHus! HCTIONTHEHUS 00s3aTEIbCTB.

CyIIeCTBEeHHO OCTA0MACT MO3UIIUIO 3aTI0TO/ICpIKATEISA
1 MIO3TOMY TaKKe HyXJaercst B JopadoTke 1. 5 cr. 358.1
I'K P®, ycraHaBnuBaromui, 4To €Ciiv 3aJI0)KEHHOE MPaBO
MPEKPATHIOCh B CBS3M C OKOHYAHHEM CPOKa €ro JIei-
CTBUSI 10 OOpaIlleHHsT Ha HETrO B3BICKAHWS 3aJIOTOJIEpKa-
TeNeM, TOCIICAHUN HE BIpaBe TpeOOBATh TOCPOYHOTO
WCTIONIHEHUsI OCHOBHOTO 00s3aTeNbCTBA, HCIIOIHCHIC
KOTOpOro OBIIIO 00eCIIeueHO 3aJI10roM 3TOro IIpaBa.

HeraTtuBHO Ha MONOXXCHHUU 3aJOTOACPIKATENS CKa3bI-
BAlOTCSI HOBOBBEJEHUS, ycTaHOBIIEHHBIE I1. 3 cT. 358.8 TK
P®, u3 xoroporo ciemyer, 9To Mpu OOpaIIeHUH B3BICKA-
HUS Ha TpEJMET 3aJI0ra BO BHECYACOHOM TOPSIKE BO3-
MOXKHOCTh pealu3alliyl 3aJIOKCHHOro MpaBa (TpedoBa-
HUS) TTOCPEACTBOM YCTYIKH 3TOro IpaBa (TpeOoBaHUs)
3aJIOTOAATENIEM 3AJIOTOJICPKATEII0 WIH yKa3aHHOMY WM
JUIY MOXKET OBITh TMPEAYCMOTPEHA JOTOBOPOM 3ayiora
mpaBa (TpeOOBaHUS) WM OTACITBHBIM COTJIAIICHIEM MEX-
Ity 3ayorojatenieM u 3amorogepxkarenem [Tam xe. C. 29].

IIpu sTOM panee, B cooTBeTcTBUU C 1. 5 cT. 28.1 3a-
KOHa O 3aJore, Ipu BHECYACOHOM TOpsIKe OOpaiieHus
B3BICKAHUs Ha TPEAMET 3ay0ora, Mo oOmeMy IpaBUITY,
€CITH CTOPOHAMH JIOTOBOPA O 3aJI0TE SIBIISUTHCEH FOPUAMIC-
CKHe JUIa U (WIM) WHAUBUAYAIbHBIC TIPSAPUHAMATEIIH,
3aJI0KCHHBIC MMYIICCTBCHHBIC TpaBa MODJIH TIEPEUTH K
3aJIOrOACPIKATEII0 B MOMEHT TOJTYYCHHUS 3aII0rofaTeIeM
YBEIOMIICHHUS 00 OCTABIICHWH 3aJI0KEHHOTO HMYIIECTBA
3a 3ajorojepkaTesieM, T.e. OOpallleHWe B3BICKAHUS Ha
MIPeMET 3aJI0Ta B BUJC MMYIIECTBCHHBIX paB (TpeboBa-
HU) OCYIIECTBISIOCH ITYTEM OJHOCTOPOHHETO BOJICH3b-
SIBIICHUS 3aJIOTOICPIKATENS.

OpHako B cirydae OTKas3a 3aJIOrOfaTellsi OT HCIOTHE-
HUS BO3JIOKEHHOHN Ha HEro 00sM3aHHOCTH 00 YCTYIIKE 3a-
JIOXKEHHOTO TIpaBa (TpeOOBaHMUS) ONEPAaTHBHOCTH BHECY-
JIeOHOTO MOpsiaKa 00palCHHUS B3BICKAHUS Ha 3aJI0KEHHOE
IIPaBO CBOIMUTCS K Hymo. Eciam moroBop 3amora He ObLT
HOTapUAIBHO YIOCTOBEPEH, Y 3aJIOTOACPIKATEINS HET BO3-
MOXKHOCTH TpeOOBaTh OT 3aJI0roiaTelis IepeBoa Ha cels
3aJI0KCHHOI'0 TIpaBa HA OCHOBAHWW HWCIOJTHUTEIHEHON
Haamucu HoTapuyca [8. m. 2 cr. 94.1], U eqMHCTBCHHBIN
croco0 MOHYAUTH 3aJ0TroaTeNsl K UCIIONHEHHUIO €ro 00s-
3aHHOCTH — 00paTUThCA B cyaA. [loaTomMy cumTaro meneco-
00pa3HbIM mpeaycMoTpeTs B cT. 358.8 TK P BOo3MOXK-
HOCTh BHECYIEOHOTO TOpsIKa OOpaIeHHs B3BICKAHUS Ha
3aJI0KEHHOE MPABO 3aJIOTOACPIKATEIIEM B OMHOCTOPOHHEM
MopsKe, 3aKpeIICHHOM paHee B a03. 4 1. 5 cr. 28.1 3a-
KOHa O 3aJI0re, YTO MOBEICUT (PPEKTHBHOCTh HCIOIB30-
BaHUs 3ajora mpas (TpeboBaHuil) Kak crocoba obecrede-
HUS UCIIOJTHCHUS 00s3aTEIIBCTB.
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Federal law 367-FL of December 21, 2013 introduced significant changes in the legal regulation of pledge of the law of obliga-
tions. As with all innovations, they have mixed effects and need a comprehensive analysis, for it is very important to make this meth-
od of securing obligations attractive for citizens. Based on this, the topic of the article is relevant in our time. The purpose of the
research is to identify the strengths and weaknesses of the existing provisions of the RF Civil Code in terms of the status of the
pledge holder. The author used the general research methods of logical analysis and synthesis, and the formal-legal specific scientific
method in the research. The object of the research is the rules of the RF Civil Code regulating pledge of the law of obligations. The
subject of the research is the legal position in the situation of pledge of the law of obligations. The theoretical basis of the research is
works of Russian scholars in the field of civil law (V.A. Belov, A.A. Makovskaya, V.V. Vitryansky). The empirical basis of the re-
search is the resolution of the Ninth Arbitration Court of Appeal. The newly introduced norm of Para. 4 Art. 358.2 of the RF Civil
Code improves the legal position of the pledge holder. It holds the right holder liable to the debtor in the order of Para. 4 Art. 358.2
of the RF Civil Code for his violation of the restrictions on the pledge of right (claim). The pledge is valid, that is, the negative ef-
fects do not affect directly the pledge holder. Some innovations have worsened the position of the pledge holder. Thus, according to
Art. 358.4, the procedure for notification of the debtor is determined by the rules of Art. 385 of the RF Civil Code, according to
which the notice may be given both by the original and the new creditor. The author believes that the debtor should be informed that
the right to claim for his obligations was pledged by the pledgor, not the pledge holder who does not participate in the relevant obli-
gations. Article 358.4 of the RF Civil Code should fix the obligation of the pledgor to give a written notice to the debtor that the right
to claim for his obligations was pledged to the pledge holder within a specified period, and establish a mechanism to protect the
rights of the pledge holder, analogous to the one enshrined in Para. 1 Art. 358.7 of the RF Civil Code, if the pledgor fails to do it.
Innovations of Para. 3 Art. 358.8 of the RF Civil Code are negative for the pledge hoder. They state that in the foreclosure on the
pledged right out of court, the possibility to exercise the pledged right by the pledgor’s assignment of the right to the pledge holder or
a specified person may be provided for by the contract of pledge of the rights or by a separate agreement between the pledgor and the
pledge holder. For more efficient use of pledge of the law of obligations as a way to ensure liability, Art.358.8 of the RF Civil Code
should provide the possibility of the out of court foreclosure on the pledged right by the pledge holder unilaterally.
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