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D®OPMA JOI'OBOPA CYPPOI'ATHOI'O MATEPUHCTBA

Ananusupyemcs popma 002060pa cyppocamno2o MamepuHcmed, yYCmaHaeiueaencs
omcymcmeue CneyuanrbHvlx mpedo8anull K Hetl, 00CyxHcOaemcs 8apuaHm npumeHeHus
0053amenbHOll NUCbMEHHOU (opmbl, denaemcs 818600 0 He0OX0OUMOCIU OCMABNICHU
npoOCmou NUCLMEHHOU (POPMbL PACCMAMPUBAEMO20 002060pa, NPedazaemcs Co-
30amv MOOeNbHbI 002080p CYPPOAMHO20 MAMEPUHCMEA U BKIIOYUMb €20 MEeKCH
6 Ilpuxaz Munzopasa Poccuu Ne 107H.

KitoueBble ci10Ba: 002060p Cyppo2amno20 mamepurncmea, popma 002080pa cyppo-
2aMHO20 MAMEPUHCMEA, NOCIeOCMEUsT HecoON00eHUs opmbl 002080pa Cyppoam-
HO20 MAMEPUHCMBA, HE3AKTIOYEHHOCHb 002080pa CYPPOLAMHO20 MAMEPUHCIEA.

Hecmotps Ha BOCTpeOOBAaHHOCTH M CIOXKHOCTH JOTOBOPHOW KOHCTPYKIIHU
CyppOTaTHOTO0 MaTEPUHCTBA, OTECUECTBEHHOE 3aKOHOAATENbCTBO MPOSBIISIET He-
BEPOSITHYIO CKYNOCTh B IIPABOBOM PETYIHPOBAHUU 3THX BOMPOCOB. O BO3MOXK-
HOCTH 3aKIIIOUEHHs IOTOBOpa CYppOraTHOTO MATCPHHCTBA TOBOPHTCS JIWIIH B
m. 9 c1. 55 ®3 «O06 ocHOBaxX OXpaHBI 3I0POBBS IrpaxaaH B Poccuiickoir dene-
panum», rie TOJ COOTBETCTBYIOIIUM JOTOBOPOM TOHHMAETCSl COTJIAIICHUE
MEXIly CyppOraTHON MaTepbio (PKEHIIMHOM, BEIHAIIMBAKOIIEH TUIOJ MOCTe Tiepe-
HOCa JOHOPCKOTO AMOPHOHA) M MOTEHIHAIBHBIMA POTUTEISIMHU, YbH IIOJIOBEIC
KJIETKH HCIOJIb30BAIKUCH ISl OIJIOJIOTBOPEHUS, MO0 OJMHOKOW KEHITUHOMH,
IUIA KOTOPBIX BBIHAIIIMBAHUEC W POXKIACHUC pe6eHKa HCEBO3MO>KHO IIO MCIWIUH-
cknuM mokazanusMm [1]. Kak BugHO, muTHpyeMass HOpMa JaeT MpPEACTaBICHUE
TONBKO O CyOBEKTaX YKa3aHHBIX TOTOBOPHBIX OTHOIICHWH W TMPOSBIIET abco-
JIOTHOE MOJTYaHHE O TOM, YTO ATO 3a JIOTOBOP, O YEM OH U B KaKou opme 10Ji-
JKeH 3aximrodaTtbes. OTBETHI Ha BCE 3THU BOIIPOCHI B HACTOAIIEC BPEMS BBIHYK/IC-
Ha UCKATh MPAKTHKA, OMHPASACH JHIIb Ha OOIINE MONOKEHHUS TPaKTAHCKOTO M
CEMEMHOT0 3aKOHO1aTENIbCTRA.

BakHOCTh 3THX OOIIECTBEHHBIX OTHOIICHHWH, MX 0c00as 3HAYMMOCTb H
CJIOKHOCTH TIOJICKA3bIBAIOT, YTO I HUX HEOOXOJUMO MPEayCMOTpPETh 00s3a-
TENBHYI0 THCEMEHHYIO (popMy, HECOONIOJCHHE KOTOPOH BIICYET HEACHCTBHU-
TEJIBHOCTH JIOTOBOPA. B TOKTpHHE TakKe mpeanaraeTcs U HoTapuaibHas popma,
TaK KakK 3TO 00eCMeYnuT MPUCYTCTBUE HEKOETO «YIOCTOBEPSIONICTO» CYOBEKTa,
AQHAJIOTHYHO 3aKOHOJATEIBbCTBY psia 3apyOekHbIX cTpaH [2]. JleiicTBUTENBHO,
MUCBMEHHAsT (hopMa CIOENKH 00JIaaeT HaOOpOM IEHHBIX (DYHKIUI — IMOITBEp-
XKIIAeT CepPbe3HOCTh HAMEPEHHUI CTOPOH, CBUIETEIBCTBYET O (DAKTE COBEPIICHIS
CZIEJIKH, 00ECIIeUNBACT YETKOCTh (POPMYITHPOBAHISI CONIEPIKAHUS, NMEET JI0Ka3a-
TENBECTBCHHYI0O ¥ WH(POPMATHBHYIO (YHKIHIO, a HOTapUAJIbHASI — €Il M KOH-
cynbTaunonnyto [3. C. 13—14]. Bce 310, 6€3ycnoBHO, yoexxaaeT B He0OXOAUMO-
CTH 3aKOHOAATEIBHOTO YCTAHOBJICHHUS OOS3aTEIBHOW MHHCEMEHHOH (HOpMBI
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JOTOBOpa CyppOTaTHOTO MAaTEPHHCTBA, TaK KaK 3TO MMOCHOCOOCTBYET MHUHHUMHU-
3alUH CIOPOB O (haKTe 3aKIIOUECHUS JOTOBOPA, €ro coAepskaHuu u T.1. OmHaKo
JyMaeTcsl, YTO MOJXOAUTH K PELIEHHIO 3TOT0 BOIPOCA HY)KHO HECKOJIBKO MHAYE.
Co3znaBasi Ty WIM UHYIO MOJIeIIb TPABOBOTO PErYIMPOBAHUS OTHOIICHUH Cyppo-
raTHOT'O MaTePHHCTBA, BCETIa HEOOXOIMMO MOMHHTE O CAMBIX HE3aIIUIICHHBIX
CcyObeKTax — IeTSAX, POKICHHBIX B pe3yJibTaTe pealu3alui NporpaMMbl Cyppo-
raTHOro MaTepuHCTBa. Hapyrienue o0s3aTenbHON THCEMEHHOW (DOPMEBI SBIISET-
Csl HapyIIEHHEM O0S3aTEIBHOTO AJIEMEHTA BOJICU3BABIICHUS H, CICIOBATEIBHHO,
BJIEYET HUYTOXKHOCTE cAenku [4. C. 24]. HUYTOKHOCTh CIEIKH — a0COJIOTHAs
€€ HeJIeMCTBUTEILHOCTh — O3HAYAET, 4TO Ui paBa ee MOoNpocTy HeT. JIBycTo-
POHHSASA PECTUTYLIMS KaK MPaBOBOE IOCIEJCTBUE HENCHCTBUTEIHLHON CIENKH HE
CIIOCOOHA Pa3BEepPHYTH CUTYAIHIO, BEPHYTh CTOPOHBI B IIOJIOKEHHE, CYIIECTBO-
BaBIlIee 10 COBEPIICHHUS CHEJIKH, €CIH B paMKaX IPOrPaMMBI yKe Oblia ocy-
LIECTBJICHA TOJICaIKa 3MOPHOHA, CIIEOBATENbHO, €€ IPUMEHEHHE OecIoe3HO.
MupoBoMy NPaBOMOPSIKY U3BECTEH WHCTUTYT KOHBAIUIAIMHA HEACHCTBUTEINb-
HBIX CIENIOK, OJHAKO KOHBAIHIMPOBATH MOKHO OCIIOPHMEIE CHEIKH, BOIIPOC O
KOHBAJIMJAIIMM HUYTOXKHOM CIENIKM B HAIIeM 3aKOHOJATENLCTBE HE ONpeiesieH
[5. C. 70], XOTs1 B 3aKOHE M YIIOMHHAETCSI OJIMH TaKo# cirydaii (1. 2 ¢t. 172 TK PD).

Hdymaercst, 9T0 B MHTepecax HEPOKAEHHOTO peOCHKa HYXXHO HUCXOTUTH M3
HEOOXOIMMOCTH COXPAHHUTh OTHOIIICHHS, 00CCIICYHB TEM CaMbIM MPaBO peOCHKa
KUTh ¥ BOCIIUTBHIBATHCS B POJHOW CEMbE — CEMbE OMOJIOTUYECKHX POAMTEIEH.
U noromy Haubomnee npuemaeMol U ONpaBIaHHON (GopMoil TaHHOTO JOTOBOpa
BHJUTCS MpocTas MUCbMeHHas ¢gopma. HecoOmromeHne npocToil MAChMEHHOM
(OPMBI CHENKH JIUIIACT CTOPOHBI TIPaBa B CIIydae CIIOpa CCHUIATHCS B MTOATBEP-
KJICHUE CJIENIKU U €€ YCIIOBHI Ha CBUETEIbCKUE MOKA3aHUS, HO HE JIUIIAeT MX
IIpaBa IPUBOJMUTH IMMCBMEHHBIE U Ipyrue qokazarenscTsa (1. 1 ct. 162 'K PD).
[IporpaMmBbl CyppOraTHOTO MaTEPHHCTBA PEATU3YIOTCS CHEIUATH3HPOBAHHBIMH
MEJIMIIMHCKAMHU OPTaHU3allUsIMH, B KOTOPBIX MPOXOAHUT B TOM YHCIE 00Cieno-
BaHUE CypporaTHOW MaTepH, pukcupyercs GpakT mojcaaku SMOproHa OUOIOTH-
YECKUX POJUTENCH, 0PopMIIIeTCsl T0OPOBOIEHOE HH)OPMHUPOBAHHOE COTIACHE
U Jpyrue JAOKyMeHThl. TO ecTh CyIlecTBYeT NPUHIMIHUAIbHAS BO3MOXHOCTD
NOATBEPANUTDH (baKT BO3HUKHOBEHHS OTHOIIICHHUH CypporatHoro MaT€puHCTBa U
MpY OTCYTCTBHH HaJyIexkaie o(QpOpMICHHOTO JOroBopa. MeauIMHCKHE JOKY-
MEHTHI He CITIOCOOHBI MOATBEPIUTH (PaKT CYIIECTBOBAHUS BO3ME3THBIX OTHOIIIE-
HUH U LEeHYy JA0roBOpa, HO pelias BOIPOC O TOM, YbHM HMHTEpEecaM CIeqyeT OT-
JaTh TIPHOPUTET, OTBET OYEBUACH — MHTEpecaM peOeHKa.

Takoil MoaX0a MOXKET MOMOYb PEUINTh U JPYryio mpoOiemy. B mokTpune
Ipa)IaHCKOro MpaBa Mo cell IeHb He PellleH BOIpPOC O MpUpPOAE AOroBopa Cyp-
poraTHoro MaTCpruHCTBa U, COOTBETCTBEHHO, O TOM, YTO SABJISICTCA €0 IPCAMETOM.
[IpencraBiieHHbIC B HAYYHOH JTUTEpaType TOYKU 3PEHHS OTIUYAIOTCSA Pa3HOO0-
pasuem. Hampuwmep, E.C. MurpsikoBa mosiaraer, 4Tto JAOrOBOpP CYppOraTHOTO
MaTEepUHCTBA — 3TO HEMOMMeHOBaHHbIH B ¢T. 779 'K PO norosop Bo3Me3nHOTO
okazanus yciyr [6. C. 10]; M.A. [lukoBa cuuTaeTr, 4YTO AAHHBINA JOTOBOP pEry-
nupyetr umyniectBeHHbie oTHomeHus (M1 39 'K P®) um nuunble Hemmyle-
CTBEHHbIE OTHOLIeHHUA (cemeliHo-TipaBoBbie) [7. C. 17]; B.B. CamoiinoBa genaet



172 FO.M. Jlasop

BBIBOJI O TOM, YTO JaHHBIM JOrOBOP HE IOMMEHOBAH M HOCUT IOJIMOTPACIEBOI
xapaktep [8. C. 13]; C.}O. Yamkosa mumret: «[IpeamMeToM Takoro morosopa
SIBIISIFOTCSA. JIEUCTBUSL CYNpPYKECKOW mapbl (OJUHOKON >KEHILUHBI), POU3BOIU-
MBI€ 33 UX CYET, 10 CO3JaHHI0 Hanboee OIaronpUsTHBIX YCIOBUIl XKU3HU CYp-
poraTtHOW MaTepu B TEUCHHE BCETO MEpHOja, HEOOXOIMMOTO ISl OCYIIECTBIIE-
HUSI METOJa CYyppOraTHOTO MAaTEpUHCTBA, BHIHAIIMBAHUSA U POXKICHUSA PeOCHKA
JUISL TIepefiau ero OMOJOTMYECKUM POAUTENSM, IPU YCIOBUM AOOPOBOIBHOTO
coriacus Ha y4yacTHe B PENPOLYKTHBHOM TEXHOIOTUU CYppOraTHOM MaTepu U ee
JIO0OpPOCOBECTHOTO COACHCTBHS AOCTIKEHHUIO MOJIOKHUTEIBHBIX PE3yIbTaTOB Me-
togay [9. C. 21] B ycioBusiXx OTCYTCTBHS €IMHOTO TPEACTABICHUS O TaKOM
BaXKHEHILIEM 3JIEMEHTE JI0TOBOpa CyppOraTHOrO MaT€pPUHCTBA, KaK MPeIMeT 3TO-
r0 JOTOBOpA, OBLIO OBl HEMPABMWIFHBIM TPEOOBAaTh OT YIACTHUKOB JAaHHBIX OT-
HOIICHUH YeTKOro MICEMEHHOTO odopmieHns. Ha mpakTuke 3T0 MOXKET BEIpa-
3UTHCSI B HECOIJIACOBAHHOCTH NpeaMeTa J0roBOpa B TEKCTE JOKYMEHTa, a 3To,
B CBOIO OUepe/ib, BJICUET HE3aKIOUEHHOCTh BCETO J0roBopa. Paszmuyas norosop-
IOPHOMYECKUN (PaKT, JOTOBOP-TIPABOOTHOIICHHE W JOTOBOP-IOKYMEHT, B HEKO-
TOPBIX CUTYyaLUsIX MOXHO CJeaTh BBIBOJ, YTO TpeIMET COIJIacOBaH, OJHAKO
HapyuieHa (opMa CIOENIKH, H B I0r0BOpe-IO0KYMEHTE MpeIMeT OTPa3uTh HE yaa-
J0ch. JIOroBOp-IOKYMEHT B TaKOM CJIy4ae CTaHET MHBIM NMHCbMEHHBIM J10Ka3a-
TENECTBOM CYIIECTBOBAHUS JOTOBOPA-IOPUANIECKOrO (akTa (CIENKH) U ee
YCIIOBUI U B ClTy4ae BO3HUKHOBEHUS CIIOpa IIOMOXKET CYAy YCTaHOBUTH OOCTOSI-
TENbCTBA JIeTIa.

Crnenm¢puka OTHOIIEHWH CYppOTaTHOTO MAaTEpUHCTBA, OTCYTCTBHE HaIie-
JKaIllero MpaBOBOIO PEryaupoBaHMsl, ciabas TeopeTuueckas pa3padOTaHHOCTb
OUKTYIOT HeOGXOJII/IMOCTI) MaKCHMAaJIbHOTO OOJIETYeHHS MOJIOKEHUS CTOpPOH B
BOIIPOCE COTJIACOBAHMS YCIOBHMH JIOTOBOpA IyTEM CO3AAHHS MOJCIBHOTO J0T0-
Bopa W BKIo4YeHHs ero B [Ipukas MunznpaBa Poccuu ot 30 aBrycra 2012 .
Ne 1071 «O nopsiike UCIONB30BaHMsI BCIOMOTaTeIbHBIX PENPOAYKTUBHBIX TEX-
HOJIOTHH, TPOTUBOINOKA3aHUAX U OTPAaHUUCHISIX K UX MpuMeHeHuo» [10].
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In article the form of the contract of surrogacy is analyzed, the lack of special require-
ments to it is established, the option of application of an obligatory written form is discussed,
the conclusion about need of leaving of a simple written form of the considered contract is
drawn, it is offered to create the model contract of surrogacy and to include its text in the
Order of the Russian Ministry of Health No. 107n.

Despite demand and complexity of a contractual design of surrogacy, the domestic legis-
lation shows improbable avarice in legal regulation of these questions. It is told about a possi-
bility of signing of the contract of surrogacy only in Paragraph 9 of Article 55 of the Federal
Law "About Bases of Protection of Public Health in the Russian Federation" where the rele-
vant contract is understood as the agreement between substitute mother (the woman bearing a
fruit after transfer of a donor embryo) and potential parents whose gametes were used for
fertilization, or the lonely woman for which incubation and the birth of the child is impossible
on medical indications. Apparently, the quoted norm gives an idea only of subjects of the
specified contractual relations and shows absolute silence what the contract, about what it and
in what form it has to consist is. Practice is forced to look for answers to all these questions
now, being guided only by general provisions of the civil and family legislation.

Importance of these public relations, their special importance and complexity prompt that
for them it is necessary to provide an obligatory written form which non-compliance attracts
invalidity of the contract. In the doctrine also the notarial form as it will provide presence of
a certain "certifying" subject, similar to the legislation of a number of foreign countries is
offered.

Specifics of the relations of surrogacy, lack of appropriate legal regulation, weak theoretical
readiness dictate need of the maximum simplification of position of the parties for a question
of coordination of terms of the contract by creation of the model contract and its inclusion in
the Order of the Russian Ministry of Health of 30.08.12 No. 107n "About an order of use
of auxiliary reproductive technologies, contraindications and restrictions to their application”.
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