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ITPABOBOE OBO3PEHUME HCTOYHHUKOB
K UCCIIEJOBATEJIBCKOMY ITPOEKTY
O BE3BECTHOM OTCYTCTBUH

IIpedcmasnen npasogoii 0630p UCHOUHUKOS, NOCEAUJEHHbIL Oe36eCTNHOMY OMCYm-
cmeuto. [lposedenue numepamyprozo 0003perust no meme UCCie008aHuUs HeOOXOOUMO
npu peanuzayuu 11006020 ucciedosamenvckozo npoekma. Q030p umeem y3Kyio Hanpas-
JIEHHOCHb — MAKCUMAILHO NOOPOOHO U 6CECMOPOHHE O3HAKOMUMb C U3YYeHUeM
npobnemol Oe36eCmMHO20 OMCYMCMBUS 2PANHCOAH CO 6PEMEH POCCULICKO20 00Pesolio-
YUOHHO20 Npasa 0o cospemernozo npaséa Poccuu.

KitoueBble ciioBa: Hesgecmuoe omcymcmeue paicoat, 0030p aumepamypei.

Co3nmanne mo00ro UCCIIeI0BaTENECKOTO IIPOSKTa HEBO3MOXKHO 0€3 MPaBOBOTO
0003peHNST ICTOYHUKOB, YTO ITO3BOJIIET OTMETHTH aBTOPOB, BHIABHHYBIINX OC-
HOBHBIE HJIEW, TUIIOTE3bl U KOHIICTIIMH, KOTOPHIE CIIOCOOCTBOBAIM Pa3BUTHIO
MpaBa B M3y4aeMOM HampaBieHWH. BbIOOp TeMbl CTaTbu OOYCIIOBJIIEH HEO0XO0-
IVMOCTBIO TIPAaBOBOTO 0030pa MpH CO3MAaHWU KIACCH(PUKAITMOHHOTO TpYIa,
Hay4YHOW MyOJMKAIMU WU IPYrod MCCIeIOBaTeIbCKOW PabOThI, MOCBSIIEHHON
M3YYEHUIO OE3BECTHOTO OTCYTCTBHS I'paxJiaH.

AKTyanbHOCTh TEMBI 0€3BECTHOTO OTCYTCTBHS 3aKIIOYAETCS B TOM, YTO CEHi-
Yyac Kak BO BCeM MUpe, Tak U B Poccuiickoii denepaiinu KoJm4ecTBO 0€3BECTHO
OTCYTCTBYIOLIUX JIML YBCJIUYNUBACTCHA, YTO IMOPOKAACT MHOKECTBO IPAKTHUYC-
CKHX W TEOPETHYECKHX MpoOsieM. Vcue3HOBEHHE YeNOBEeKa CTaBHUT B CIOXKHOE
TIOJIOKEHUE UYJIEHOB €TI0 CEMBH, KPEAUTOPOB, KOHTPAreHTOB, COYUPEIUTEIIECH
opuadeckux . [IponaBmmmii 6€3 BECTH MOXKET HMETh B COOCTBEHHOCTH FUIH
MOJIb30BaHUK HMMYIIECTBO, TpeOyrolee yIpaBJIeHUs, KOPIOpPATHBHEIC TpaBa,
peanu3anus KOTOPhIX BIUSET Ha MPaBOBOM CTaTyC MHOYKECTBA 3aMHTEPECOBAaH-
HBIX JIMLL.

Peakuueit Ha ucue3HOBEHHE YeNIOBEKa SBISIOTCS €ro MOUCK, po3bIcK. CooT-
BETCTBEHHO, U B IIPABOBOM HAayKe B IIEPBYIO OYEPENb MCCIELYIOTCS OTHOLICHMUS
aJIMHHHUCTPATHBHO-IIPABOBBIEC, MPOLIECCYAIbHBIC U KpUMUHAINCTHYECKHE. B Hayke
IpaKIaHCKOTO TpaBa OE3BECTHOE OTCYTCTBHE PEIKO CTAaHOBMIIOCH IPEIMETOM
CIICHUAJIBHOTO H3Yy4YCHUA. Menc;ly TEM JIs1 PCHICHUSA KOHKPETHBIX JUYHBIX U
HMMYIIECTBEHHBIX MPOOJIEM JIHII, HAXOJUBIINXCS C IPOIABIINM B JOTOBOPHBIX H
WHBIX YaCTHO-IIPABOBBIX OTHONICHUSX, HET HE0OXOMUMOi mpaBoBoi 6a3er. O6-
IIMX HOPM HEJOCTATOYHO, IIOCKOJBKY crenupuka 6e3BeCTHOTO OTCYTCTBUS KaK
IOPHIMYECKOTO (haKTa CBA3aHA C OCOOCHHOCTSIMH IPAaKTHUECKH BCEX BHIIOB
Ipa)<1IaHCKUX [IPaBOOTHOLUEHUH.
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B nacTosmee Bpems cTaTyc (GPM3NIECKOTO JHIA, O MECTe HaXOXKACHHUS KOTO-
poro HeT WH(pOPMAIIH, ONIPEAEIIeTCS HEOOIBIINM KOJIMIECTBOM HOPM, TIPHMe-
HEHUE KOTOPBIX HE MO3BOJISET OTBETHTh HAa MHOMKECTBO Ba)KHBIX BOIPOCOB,
B TOM YHCJIE CBA3AHHBIX C MOCIEACTBUAMU SBKH JIMIIA, IPU3HAHHOTO OE3BECTHO
OTCYTCTBYIOIIMM. He cymecTtByeT u eanHOOOpa3HOW MPaKTHKH IPHUMEHEHHUS
COOTBETCTBYIOIIHUX HOPM.

Jns perieHns 3TUX ¥ UHBIX po0iieM HeoOXOIUMBI MTyOOKKe, Ha MOHOTpa-
(uIecKoM ypoBHE, HCCIEAOBAaHU OE3BECTHOTO OTCYTCTBHS TpakaaH. OXHUM U3
YCIIOBHH CO3aHUS HAYYHBIX ITyONUKAIIMHA TAKOTO YPOBHSI SIBIISICTCS] IIPOBEACHUE
yIIIyOIEHHOTO IPABOBOIO 0003PEHUS HCTOUHUKOB TI0 TEME UCCIICIOBAHUSL.

OpHako «IuiieMMa, ¢ KOTOPOH CTaJIKUBAeTCs YeIOBEK, BIIEPBhIE OKa3aBIIUCh
JIUIIOM K JIMILy ¢ HOBO#M IpoOiemMoH, TakoBa: “VMena im MecTo naHHas mpoodJie-
Ma paHee, M €CIH J1a, TO OBUIO JIM HAMIEHO YIOBJIETBOPUTEILHOE pemeHue?
[1. C.66].

[Ipennaraemplii TpaBoBO 0030p MCTOYHUKOB, MOCBALICHHBIH OE3BECTHOMY
OTCYTCTBUIO TpaKIaH, IO3BOJSET MAaKCHMANBHO MOAPOOHO W BCECTOPOHHE
O3HAaKOMUTH JIMI, MHTEPECYIOIUXCS JAHHON TeMOH, ¢ u3yueHHueM 0e3BeCTHOTO
OTCYTCTBHUSI CO BPEMEH POCCHHCKOTO JAOPEBOIIOIMOHHOIO IpaBa O COBPEMEH-
HOro npasa Poccun.

AHanu3 mpaBoBoi Hayku Poccuiickol mMIiepun 1aeT BO3MOKHOCTh TOBOPHUTH
O Cepbe3HOM BCECTOPOHHEM HHTEpECEe K BOIIPOCAM, KacaloIUMCs 0€3BECTHOTO
OTCYTCTBUSI, IPUTOM HE TOJIBKO CO CTOPOHBI YUYCHBIX-IITUBUJIUCTOB, HO U CIICIU-
QIHUCTOB JIPYTHUX OTpacieid, B TOM YHCIEe TPaXTAaHCKOTo Ipolecca W KpUMUHA-
TUCTUKA. Henb3s He cka3aTh 0 HaJWYNH B JOPEBOMIOMMOHHOM HMIIEPCKOM TIpa-
Be OOJNBINIOro KOJMYECTBA MyOJIMKAMKA M y4eOHOUW JUTEpaTyphl, KacarolluXcs
COCTOSTHHA 0€3BeCTHOTO OTCYTCTBHA. [IpobieMe conmanbHOro craTyca 0e3BeCTHO
OTCYTCTBYIOIIETO U CYIb0€ €ro MMYILECTBA YACISUIN BHIMAaHUE MHOTHE aBTOPEI,
B yactHocTH B.I'.KykonpHuk B kHUTE «Poccuiickoe 4acTHOE Tpa)JaaHCKoe Ipa-
BO: 00pA] rpakJaHCKOro CyaeOHoro nenonpounssoactea» (1815).

He mapymas xpoHoiorndeckuit mopsaoK, HEOOXOAUMO OTMETHTE, UTO TIPEa-
CTaBJICHHOE 0003pEHNE UCTOYHHKOB O OE3BECTHOM OTCYTCTBHH OCHOBAHO B TOM
YHCJI€ Ha U3YUYCHUH CICHUAIBHBIX pa60T, KOTOpPbLIE B OOJIBIIIOM KOJIHYECTBE
npeACTaBJICHBI CTaTbsIMH B IOPUIUYCCKUX HAYYHBIX M3OAHUAX JTOPCBOJIFOIIMOH-
Horo mpaBa. Tak, A./l. Jlrob6aBckuit B padore «tOpunudeckue MoHOTpaduu u
uccnenoanus» (1867) obo3HavaeT mpolieMy, CBSI3aHHYIO ¢ O€3BECTHBIM OT-
CYTCTBHMEM TpaKAaHHHA, KOTOpasi OCTaeTCsl COBPEMEHHON M ceivac: «Y4acTHU-
KH B O6HII/IX NPCANPUATUAX HAXOIAATCSA B HCU3BECTHOCTU M HE 3HAIOT, KaKUM
00pa3oM TIOJIE30BATHCSI CBOMMH MpPaBaMH, KOTOPBIE MOTYT COBEPIICHHO H3Me-
HUTBCA, CMOTPs 110 TOMY, CUUTATD JIX OTCYTCTBYIOIIETO KUBBIM WUJIK YMEPIIUM))
[2. C. 377].

A.M. XotkeBuY B cTtaThe «BBOJ BO BllaJieHHE HEABIKUMBIM UMYLIECTBOM U
yIOCTOBEpeHHE B Oe3BecTHOM OTCyTCTBUM» (1873) HacTamBaeT Ha «BO3MOXKHO-
CTH JIOITYIICHHUS BBOJIA BO BIIAJICHUE B OXPAHHUTEIFHOM HOpsake». OnHako naH-
Has pabota kputukyetcs [1.A. MymioBsiM B ero periersuu (1873). UnTepecHs!
koMMmeHTapuu B.I'. JleMyeHKo, Kacarolmecs ONeKd UMYILecTBa Oe3BECTHO OT-
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CYTCTBYIOILIETO, B €r0 counHeHNH «CyIIecTBO HACIIEICTBA U IPU3BAHUE K HACIIE-
JIOBaHHUIO 10 pycckomy mpaBy» (1877): «Oana oreka 1mo 0e3BECTHOMY OTCYT-
CTBHUIO, KaK OHa HH Ilelecoo0pa3Ha, BCe-TaKM HE COCTABIISET €lle BBIXOAA M3
HEM3BECTHOCTH W HEIOJBIKHOCTH, HACTYIMAIONIUX BCIEICTBUE OE3BECTHOTO
orcyrctBus» [3. C. 35-36].

Bormpockl MecTa kHTeIbCTBA, HANPSIMYIO CBSI3aHHBIE C TEMOI 0e3BECTHOTO
orcyTcTBUs, paccmatpuBaroTcs K.H. AHHEHKOBBIM B ero cratbe «MecToxKu-
TEIbCTBO M Oe3BecTHOe oTcyTcTBHE» (1893). I'.d.lllepmieneBuu paccyxmaer
«O mocnencTBUSIX OE3BECTHOTO OTCYTCTBHSA IIO PYCCKOMY 3aKOHOZATEIBCTBY
(1896), T1.X. CtamaToB MOJAHUMAET MPOOIIEMy HACIICIOBAHUS B paboTe ¢ TAKUM
PUTOPUYCCKUM Ha3BaHUEM, KakK «MOXET I BHyYKa OBITh YTBEpXKICHA B OXpa-
HUTEIHHOM HOPAIKE B MpaBax HACIEACTBA K UMYIIECTBY CBOETO /€A, CCIIH e
OTell, CBIH HACJIe01aTeNs, HAXOAUTCS B 0€3BeCTHOM OTCyTCTBUN (1897).

Bompockl mpuMeHeHUsst HOPM O 0€3BECTHOM OTCYTCTBUHM aHAJIM3UPYIOTCS
B KOMMeHTapuu K pemenusM CeHaTa, KoTopblii coctaBui S1.A. Kantoposuy, —
«3aKoHBI 0 0E3BECTHO OTCYTCTBYIOIIUX C IPHIIOKCHHEM Pa3zbsICHEHHN IO Kac-
cannoHHbIM pemeHmsiM CeHata» (1899). Ha cneunguxy 6e3BecTHOro OTCYT-
CTBHUS, KOTOpas OOyCJIOBIMBala OCOOCHHOCTH DAa3IMYHBIX MPABOOTHOIICHHH,
B TOM YHCJIe ceMeiHbIX, oOpaTtmi BHEMMaHue H.A. 3a03epckuii B COYMHEHUU
«3IMOHAMEPEHHOE OCTABJICHWE OJHUM CYINPYrOM JIPYTrOoro Kak OCHOBaHHE pac-
Top>keHus Opakay» (1904).

VYnensis BHUMaHHe y4eOHOH JUTEeparype, HEb3sl HE OTMETUTH (yHAaMEH-
taneHbI Tpyn .M. Meitepa «Pycckoe rpaxknanckoe mpasoy» (1902), rue uccre-
JIOTCsl 0€3BECTHOE OTCYTCTBHE M €TI0 «OCOOBIN cliydaii» — mpeObIBaHUE 3a Ipa-
HHL{Gﬁ 60.]'[63 ATHU JICT, CUUTasd ¢ TOr0O MOMCEHTA, KOrjJja UCTEK CPOK BbIIAHHOTO
JUTSL 3TOM 1IeJIM IacrhopTa.

Wzygaer mpaBOOTHOIIEHUS B CiIydae OE3BECTHOTO OTCYTCTBHS ITOIaHHBIX
B «YTeHusx mo rpaxaanckoMy mpasy» (1902) H.H. [lrosepuya. B «YuebHuke
pycckoro rpaxaanckoro npasa» (1907) I'.®. lllepmeHeBud mpoBOIUT MOAPOO-
HOE PAacCMOTPEHHE HHCTHTYTa O€3BECTHOro OTCyTcTBUS B CBoje 3akoHOB
Poccuiickoii mMIiepuy, BEISIBISS HEJOCTATKA MPAaBOBOTO PETYIMPOBAHUS U
(bopMyupys HEeNpeB30ieHHYI0 (Gpa3y O TOM, YTO «HEOIPEJeNICHHOE COCTOs-
HHE MMYILIECTBa, OCTaBIIErocs Oe3 aKTHBHOIO CyObeKTa, MpeNCTaBsieT
HACTOJBKO 3HAYUTEIBHOC HEYAOOCTBO, YTO 3aKOH CTPEMHUTCS MPEKPaTUThH
OCTaBJIEHHBIE OTCYTCTBYIOIINM Fopuanueckue csa3uy» [4. C. 63].

10.C. T'ambapoB B «Kypce rpaxmanckoro mpasa» (1911) amanusupyer npa-
BWJIa W 3aKOHHBIC MNPE3YMIIIUN B YUYCHUAX O 6C3BGCTHOM OTCYTCTBUH, OACT
OLICHKY CHJIE3CKOW M CaKCOHCKOW CHCTeMaM, KOTOpPEIC MOBIUSIIA HA Pa3BUTHE
MPABOBOTO PETYJIUPOBaHUs 0€3BECTHOrO OTCYTCTBHsL. CTOMUT MOJAYEPKHYTh, YTO
HMCHHO KPHTHKA CPEITHEBEKOBBIX CHCTEM IMO3BOJIMJIA BHIPAOOTATh CBOU B3IV
Ha 0e3BeCTHOE OTCYTCTBHE B IpaklaHCKoM npase Poccun.

«be3BecTHOE OTCYTCTBHE M MUMYLIECTBEHHBIE €ro mocienctsus» (1911) pac-
cMmatpuBaeT B cBoeli ctathe B.C. TlonsHckmid.

B mporecce HaygHOTrOo aHannza 0€3BECTHOTO OTCYTCTBHSI IOCTYIHPOBAINCH
MOJIOXKEHUS, KOTOPhIe MPUOOpENH XapakTep OOIIENpU3HAHHBIX. B wacTHOCTH,
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A.X. TombMcTeH B «Y4eOHHKE PYCCKOTO TPAXKITAHCKOTO CYIOMPOU3BOACTBAY
(1913) maeT XxapaKTEpUCTUKY I'PAKIAHCKUM ITOCIEACTBHAM OE3BECTHOIO OTCYT-
CTBUS JUI1 CEeMEWHBIX W HMMYILIECTBEHHBIX NpaB O€3BECTHO OTCYTCTBYIOLIETO.
E.B. Bacbekosckuii B «Kypce rpaxxganckoro npouecca» (1914) ynenser BHUMa-
HHUE TPOIECCYAbHBIM OCOOCHHOCTAM NpH3HAHUS JIMIA OE3BECTHO OTCYTCTBY-
FOLLIUM.

NHTepecHa olieHKa MpoleccyallbHBIX acnekToB YcraBa ['paxnganckoro Cy-
JOTIPOU3BOACTBA 00 YIOCTOBEPEHNH B OE3BECTHOM OTCYTCTBHH U O Ha3HAUCHHUH
OTIeKyHA IJISl 3allIUTHI NIPaB M OXPAaHEHHS MMYIIECTBA O0E3BECTHO OTCYTCTBYIO-
miero jguna B Tpyae M.C. BonpMana «Omneka ¥ IONEUUTEIbCTBO: PAKTHYECKOE
PYKOBOJICTBO : COOPHHK JIEHCTBYIOIIMX B UMIIEPHH 3aKOHOB 00 OMEKax U TMorle-
YUTENECTBAX U 00 OMEKYHCKUX YUPEKICHUSX, C pa3zbscHeHnsMu CeHaTa W 3a-
MEYaHISIMH COCTaBHUTEINS. 3aKOHBI 00 OIeKax M IMONEeYNTENbCTBAX, AEHCTBYIO-
e B Gunnsuauu, [Ipubantuiickom kpae u Llapctse [Toasckom» (1913).

M.U. bpyn nybaukyet crathio «O 0€3BECTHOM OTCYTCTBHH B MEXIAYHApO.-
HOM 4YacTHOM TipaBe» (1914). OnHOBpeMEHHO BBIXOIUT B CBET €r0 COYHMHCHUE
«Koamm3un pa3HOMECTHBIX 3aKOHOB O 0e3BeCTHOM OTcyTcTBUU» (1914), rae
HCCIIeIOBATENb JeaeT CIpaBeUInBoe 3aMedanue: «UenoBek mpomnai 6e3 BecTy;
OH, MOXXET OBITh, ¥ )KHBET TI/Ie-HUOY/Ib, — HO TJIe, HUKTO HE 3HAET; ObITh MOXKET,
OH YK€ yMep, HO U 3TOTO HUKTO HE 3HACT; a MEKAY TEM, BBIOBIBAs U3 COCTaBa
rpaxIaHCKOro oOIIecTBa, 0€3 TaKoro, CKaXKeM, TOPXKECTBEHHOTO aKTa, Kak
CMEpTh, OH OCTABIISIET APYTHX JIOAEH, OBITh MOXKET, CBSI3aHHBIX C HUM B CeMeii-
HOM W UMYIIIECTBEHHOM OTHoIeHum» [5. C. 4].

B ouepke «bopnba 3akoHa 3a U IPOTHB OE3BECTHO OTCYTCTBYIOLIETO OTBET-
ynkay (1915) A.I'. T'acMan oOpaTun BHUMaHWE Ha MpoOJieMy BBI30Ba B CYI
OTBETYMKA, KOTOPBI OEe3BECTHO OTCyTCcTBYeT. MccremoBaTenb 3amedaeT, 4YToO
«OCTaBJICHUE TPEIBSIBICHHOTO MCTIIOM TPeOOBaHMS IO STOH Mpu4rHEe 03 TBU-
KEHHsI OBUIO OBl OTKA30M B MPABOCYJUH, IBHOK HECTIPABEAJTUBOCTHIO TI0 OTHO-
meHud K uctity. [103ToMy mouTH Bce 3aKOHOAATENbhCTBA JOMYCKAIOT B MOJ00-
HBIX MCKIIOYHTENBHBIX CIIyYasX BBI30B Uepe3 IMyONMKAIIMH B BEIOMOCTSX HIIH
NPUOUTHHU MOBECTKH K ABEpsM cyznax [6. C. 2]

2.9. Teit B onyce «BoifHa kak npu4nHa 0e3BecTHOrO OTCYTCTBHs» (1915)
pPaccyXIaeT «o Cyap0e TNYHBIX U UMYIIECTBEHHBIX MPaB UCUYE3HYBIIHUX BO Bpe-
Msl BOHMHEI, TPEOYIOIINX HEMEIICHHOTO Pa3peIICHHs BCICICTBHE OTCYTCTBHS
B HAIlIEM 3aKOHE JIOCTATOYHBIX COOTBETCTBYIOLIMX onpeaeneHuii» [7. C. 1474].

O6 yuactu 00s3aTeNbCTB B CIydae OE3BECTHOTO OTCYTCTBHS KOHTPareHTa
paccyxnamu I1LH. I'yccakoBckuit B myOmukamum «JloroBOpsl MeXIy OTCYT-
ctBytoummu» (1917) u JILA. EropoB B ouepke «CHenKd MEXIy OTCYTCTBYIO-
oMy (1927).

«Hacnemauky nmpucyTCTBYIONIME M OTCYyTCTBYIOImUE» (1927) BhI3BasIN Hay4d-
ue1it uatepec B.W. CepeOpoBckoro.

B «BecTHHKE pyCCKOTO IOPHIAMYECKOTO OOLIECTBAY MYOIHMKOBAIUCH 3aMETKU
0 TIPaBOBOM PETyIHUPOBAHNH O0€3BECTHOTO OTCYTCTBHUS B PECIYOJIMKAX, CTABIINX
BIIOCEACTBUN coio3HBIMH. B yacrHoctu, WM.JI. bammuckuit B 3ametke «Ilo-
xBasbHOE OTCyTcTBHEY» (1933) ycTaHaBnuBaer, uTo B JIaTBUM «OTCYTCTBUE NPH-
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3HaeTCs MOXBaJbHBIM, KOTZa MOBOAOM K HeMmy Oyner omoOpsiemasi 3aKOHOM
MpUYMHA, HAIPUMEpP, €CJIM KTO OCTaBHT CBOE MECTOXKHUTEIHCTBO UL YCOBEP-
HIeHCTBOBaHUs B Haykax» [8. C. 1377].

«[Ipu3Hanue 0e3BECTHO OTCYTCTBYIOUIMM M YMEPIUUM B YCIOBHSIX BOHHBD)
(1942) 6put0 uccnenosano I1.E. OpioBckum. «be3BecTHOE OTCYTCTBHE B YCIIO-
BUsIX BOIHBD (1944) noxsepr ananuzy M.b. Hounkuil. YueHslil cienan BbIBOA
0 HEOOXOJUMOCTH MPHUHATHS ONPEAETCHHBIX MEp B OTHOIIEHUH OE3BECTHO OT-
CYTCTBYIOIIHNX, YTO «IIOCITYXXHT TapaHTHEH TOTO, YTO MpOHaBIIne O0e3 BECTH HE
OyIyT JIWIIEHB MPUHAIICKAIIUX MM IIpaB, OKa OHU (PAKTUYECKH HE HMEIOT
BO3MOKHOCTH 3asIBHTh O CBOeM cyinectBoBanun» [9. C. 2].

«O npumenenuu cT. 12 I'K (6e3BecTHOE OTCYTCTBHE) B YCIOBUSAX BOCHHOTO
BpemeHm» (1944) paccyxxgan M.O. Peiixenb, 94TO MO3BONHIO €My MPEATIOKHUTD
«TIpHU3HATH 32 0E3BECTHO OTCYTCTBYIOIINM IIPABO HCTPEOOBAHUS HE TONBKO CO-
XPaHMBLIETOCSI UMYIIECTBA, HO U YOBITKOB, €CIIH JIMIA, 3aBIACBIINE €T0 UMY-
IIECTBOM (HACJIETHUKN), 1EHCTBOBAIM HEJOOPOCOBECTHO, T.€. 3HAJIM WIIU JIOJKHBI
OBUTH 3HATh, 4TO Oe3BecTHO OoTcyTcTByrommit kuB» [10. C. 136]. D10 mpemmo-
JKEHUE BIOCIIECTBUU OBLIIO BOCIIPHHATO 3aKOHOATEIIEM.

«MHCTUTYT 0€3BECTHOrO OTCYTCTBMS B HamieM mnpase» (1946) mpoananusu-
poBan ["H. AM¢uteaTpoB u Onpemeiny, 4YT0 «IOPUANICCKAC OUSPTAHHUS ITOTO
MHCTUTYTA B HAIlleM IIPaBe HE OTINYAIOTCS KenareabHo#i TourocTeion [11. C. 15].

OpnHol U3 MEpBBIX AUCCEPTAIMH, 3aTPArHBAIOIINX PACCMATPUBAEMYIO TEMY,
B cOBEeTCKOe Bpems ctana auccepranus M.I'. CtyunHckoro «be3BecTHOE OTCYT-
ctBue» (1949). B ucciieqoBanuu OblIa MpOBE/ICHA OIEHKA 0E3BECTHOTO OTCYT-
CTBHSA, B TOM YHCJIE B 3allaJHOCBPOICHCKOM 3aKOHOJATENBCTBE, KOTOPOE,
«CJIO)XKHBIMH CIIOCO0AMH yCTaHaBIHMBAs CMEPTh B pe3ynbTaTe 0€3BECTHOTO OT-
CYTCTBHUS, OTpPa’kaeT ATUM KAHOHMYECKOE YKa3aHHUE O MPOAOJIKHUTCIBHOCTH
KHM3HH YeJOBEKa M, CaMO€ TTIaBHOE, CTPEMHTCS 3aIUTUTh HEIPUKOCHOBEHHOCTD
YacTHOU COOCTBEHHOCTH OTCYTCTBYIOIIEro» [12. C. 4]

BwMmecTe ¢ TeM B I0pHANYECKON JTUTEPATYPEe OTMEUAETCSI, YTO OCHOBOIIOJIAra-
romel crana auccepranus A.K. IOpuenko «be3BecTHOE OTCYTCTBHE IO COBET-
CKOMY TpaxkgaHckoMy mpaBy» (1952). M3noxxeHHble B UCCIEAOBAaHUHU TE3UCHI
mproOpenn XapakTep KJIACCHYECKUX M MOBTOPSIIOTCS BO BCEX MUBIIIMCTUYECKUX
paboTax, OTHOCSIIUXCS K 0€3BECTHOMY OTCYTCTBHIO.

[Ipobnemam komudpuKanuu cOBETCKOro mpaBa yraemwn BHuManue A.I. Ilo-
TIOKOB B pabore «be3ectHoe orcyTcTBHe» (1957). DTa TeMa BhI3Baja aKTUB-
HYIO JTUCKYCCHIO B COBETCKHX IOpHIWYECKHUX u3laHusx. B 1960-x rr. mannas
mpobieMaTHKa 3aTparuBajack Ha CTpaHHIAX KypHaia «CoBETCKas IOCTHIIUS
TaKUMHU aBTOpaMmy, Kak A.A. MensHukos, M.A. Mapkosa, O.M. UBaHoB.

B coBerckuii meproa B KOHTEKCTE MCCIIEIOBAHMS CTaTyca (PU3NYECKOTO JIMIA
BOTIPOCaM IIPaBOBOTO PETyIHMPOBAHUS O€3BECTHOIO OTCYTCTBHUS TPaKAaH yHems-
1 BHUMaHUE MHOTHE aBTOPUTETHBIE ydeHble, cpeau koTopbix C.H. Bparyce,
0O.C. Hodde, HM. Epmora, O.A. KpacaBuukos, C.H. Jlanakod, .b. Hosuir-
kuit, B.A. OlireH3ur u 1ip.

K 70-M rT. po1mioro cToneTusi MOSBISIOTCS Hay4HbIE paOOThI, TIOCBAIICH-
HbI€ OTJENbHBIM acleKTaM 0CO0Oro MPOU3BOJCTBA, KOTOPHIE B TOM WIIM MHOM
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Mepe OTHOCSTCS K CyJOIIPOM3BOICTBY IO JIeNIaM O MPU3HAHUU TpakKAaHIHA 0e3-
BECTHO OTCYTCTBYIOIINUM I 00 OOBSIBICHUH TPAKIAHHHA YMEPILIUM.

Kpumunamucrtuueckuii acnekt 6su1 paccmoTper I.H. MyabsrorussiM B cTa-
Tbe «PacciienoBanue yOUMICTB 10 AenaM, BO30Y>KAaeMbIM B CBSI3U C HCUE3HOBE-
HUeM mortepreBmero» (1967). IlporeccyalbHble BOIPOCHI PacCMAaTPUBAIHUCH
10.A. TlonoBoit — «IIpu3Hanue rpaxaaH 0€3BECTHO OTCYTCTBYIOIUMU U OOBSIB-
JICHHE YMEPILUMH B MOPSAKE MPAXKIAHCKOTO Cy10NPOou3BoCTBa» (1977).

B cBsi3u ¢ paboroii Han npoektoM I'paskaanckoro kojekca Poccuiickoit de-
Jiepanyy MOSBUIIUCH HAYIHBIE ITyOIMKAINH, 3aTParuBaroIie BOIIPOCH KOIU(pH-
kauu. Ocobo crneayetr otMeTuTh crtathio E.A. IpsaumnnkoBa «O 6e3BecTHOM
OTCYTCTBUH U IpU3HAHUHU yMmepumm» (1990).

B 1990-¢ rr. chopMHpOBaIHCh HOBBIE COITHATILHBIC YCIOBHS IS yBEIUYe-
HUS CIy4aeB MCUE3HOBEHHs IpaxkiaH. PaciivpeHre MMYIIEeCTBEHHBIX OTHOLLE-
HUN B PHIHOYHON SKOHOMHKE C y4acTHEM IpakIaH OObEKTHBHO MOTpeboBaiio
0oJjiee AETATBHOTO WX PETYJIUPOBAHUS B CUTYalldH, KOTJIA YYaCTBYIOIIUN B HUX
rpakIaHuH Oe3BECTHO IpomagaeT. BemencTeue BBENECHNS HOPM O TOBEPUTEIEHOM
yIpaBJIeHUH UMYIIECTBOM O€3BECTHO OTCYTCTBYIOIIETO TPakJaHHHA TTOSIBUIIUCH
Hay4yHble pa0OThI, OTpaKAIOUIME AaCHEeKThl TaKoro IoroBopa. B wyacTHOCTH,
JLIO. MuxeeBa B HaydHOM Tpyae «JloBepuTeapHOE YIpaBICHHUE B ACSITEIBHO-
CTH OPTaHOB OIIEKH W moneunTenbeTBay (1998) paccmorpena 0CHOBHBIE BOMIPOCHI
JIOBEPUTEIBHOTO YNPABICHUS UMYIIECTBOM 0E3BECTHO OTCYTCTBYIOIIETO TPax-
nanuHa. B muccepranuonnoit pabote J.FO. Hukutnna «JloroBop moBepuTensb-
HOTO YIpaBJICHUS UMYIIECTBOM TIpakJaHWHA, TPU3HAHHOTO OE3BECTHO OTCYT-
ctByromum» (2006) Takxke paccMaTpUBAIHCH TMPOOJIEMbI, CBA3aHHBIC C JaHHBIM
BUJIOM JIOTOBOpa B ciydyae O€3BECTHOTO OTCYTCTBHUS TpaKAaH. Psa crtaredl Ha
3Ty TeMy Obl1 Hanucad H.A. Ananmnueoif, O.B. Kuprnuenko, E.C. IIbgHBIX 1 Ap.

V3zmeHeHne 3akoHOIATEIhCTBA BBHI3BAIO HEOOXOIUMOCTH pPacCMAaTPUBATH
pa3HOOOpa3HbIe ACMEKTHl AHHOTO SIBICHHS, HO WCCIENOBaHHE IHUBUIIMCTHYEC-
CKOTO acIeKTa 0e3BECTHOTO OTCYTCTBUS PEIKO SIBISIOCH IPEAMETOM Hay4dHOTO
uHTepeca. HekoTopeie BOIpOoCk 0€3BECTHOTO OTCYTCTBHS 3aTPAarHBajINCh B CTa-
Thsix A.H. ArypeeBa, M.C. AcraxoBoii, O.H. JlmopaueBoii, B.A. JlacToBkw,
O.A. Tlopotukoso#i, C.B. [Tytunosa, A.H. lllaiixynunoii, F0.B. FOguHOoi.

JanHas mpoOiieMaTHKa CPaBHHUTEIBHO HENABHO CTayia BHI3BIBATH HAYYHBIN
HWHTEpeC B CIy cBoel oOmectBeHHOM 3HaumMoctu. A.E. Ka3zaHmeBa B crathe
«HacnencTBeHHoe mpaBo Oe3BecTHO mpormasiiero rpaxaanuaay (2013) pac-
CMOTpeJia BOTIPOCH! peanr3alliy MpaBa HACICAOBAHUS OE3BECTHO OTCYTCTBYIO-
mero. B nuccepranmonnom uccienoBanuun A.B. ITlepmsikoBa «CoctosiHUs B
rpaxkaanckoM mpasey» (2013) O6e3BeCTHOE OTCYTCTBHE OMpEAEsIeTCs] KaKk CUTya-
IIHOHHOE COCTOSIHUE.

B npeacraBneHHOM TpaBOBOM 0003PEHHUH MCTOYHHKOB OTMEUEHBI TPYABI U
creluagbHble pab0Thl MHOTUX YYEHBIX, HO C TOUKH 3PEHHS HUBUIIMCTHUECKOTO
acrmiekTa 0Ee3BECTHOTO OTCYTCTBHA IpaKJaH TeMma Oblla M3ydeHa HCcieqoBarte-
JIMH HeIocTatoyHo. B wactHocTh, moaxon JI.U. Kynuukoi B ee auccepraru-
OHHOM HccienoBaHnN «OCHOBaHMS U TPaKJaHCKO-TIPABOBEIE MTOCIEACTBUS IIPH-
3HAHUS TpaXKIaHuHa OE3BECTHO OTCYTCTBYIOIIUM WJIHM OOBSABICHHUS YMEPLINM
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U pOJIb OPTaHOB BHYTPCHHUX JIEN B YCTAaHOBJICHUH (haKTOB OE3BECTHOTO OTCYT-
ctBus» (2013) BBI3BIBACT PsiJi BO3pKEHUH, TaK KaK JaHHAS paboTe HE MOXET
B IOJIHOM Mepe ObITh OTHEeceHa K qucuuruae 12.00.03.

Ocobo crenyeT MOAYEPKHYTh, YTO MPHU IPOBEAECHUHU HCCIEJOBATEIBCKOTO
MpoeKTa 0 0e3BECTHOM OTCYTCTBHMH HEBO3MOXKHO HE O3HAKOMHUTCS C TPydaMH
YUYEHBIX 110 TEOPHH I'OCYIapCTBa U IpaBa, rPakAaHCKOMY, PUMCKOMY, CeMel-
HOMY, MPEIIPUHIMATEIHCKOMY, MEKIYHAPOIHOMY YaCTHOMY IpaBy. IMeHHO
3TO TO3BOJISIET YYUTHIBATh 0COOCHHOCTH (DOPMUPOBAHUS MPECTABICHUS O Oe3-
BECTHOM OTCYTCTBHUH B 3aBUCHMOCTH OT MCTOPHYECKHX, FeorpaduiIecKux, KOH-
(heCCHOHANBHBIX, STHUYECKUX M IPYTUX YCIOBUH Pa3BHUTHs TOCYIapCTBa U Ipa-
Ba. CoOCTBEHHO, Ha 3TOH OCHOBE M OOHAPYKUBAIOTCSI 3aKOHOMEPHOCTU Pa3BU-
THS TIPABOBOTO PETYIMPOBAHIS OE3BECTHOTO OTCYTCTBHSL.

B mpaBoBoii Hayke, KaK yXe TOBOPHIOCH, OE3BECTHOE OTCYTCTBHE IIPEXKIe
BCEr0 PacCMaTPUBACTCS B KOHTEKCTE MPOIECCYANbHBIX M KPUMHHATACTHYCCKUX
npaBooTHomeHud. B koniie 1990-x rr. MOsSBHIOCH MHOTO MOJOOHBIX HCCIIEI0-
BaHWH, Hanpumep pabotel FO.I1. Jlyosruna «IIpoGiieMsl po3bicka 0e3 BecTH
nponasumx» (1996), H.1. BeiToBTOBO# «PelieHrne KpUMUHAIUCTUYIECKUX 3312
JeSITEJIBHOCTH 0 PO3BICKY 0€3 BecTH mponaBuux auiy (1997), B.O. IletpocsHa
«Hconp30Banre KPUMHHAITMCTHIECKAX METOJIOB M CPENCTB B PO3BICKE Oe3 Be-
ctu niponaBmux rpaxkaan» (1998). I1.E.bykeiixanoBa paccMaTpuBaeT «ACIEKTHI
CTpPaTerMy M TaKTHKM PO3BICKA IMPOIABIIMX 0e3 BECTH: METOAMKA IOUCKA CO-
BCPUHICHHOJICTHUX JIML, TPONaBIINX 663 BECTU IIPU HECKPUMUHAJIbHBIX OGCTOH—
tenbcTBax» (2003). «Metoauka pacciieZioBaHus YOUNCTB, CONPSDKEHHBIX ¢ 0e3-
BECTHBIM HCYE3HOBEHHEM TIOTEPIIEBIIETO: IIePBOHAYAIBHEIN ATall paccieOBaHU
(2004) mpemnaraercsa E.I'. Kumnecco. [IporieccyanbHbIM OCOOSHHOCTSIM TIOCBSI-
meHa padota P.B. MxcanoBa «PaccMoTpeHne cymaamu jen o 0e3BECTHOM OTCYT-
CTBHH U OOBSBIICHHH YMEPIIUMHU COTPYIHHUKOB OPTraHOB BHYTPeHHUX niei» (2005).

Crnernm¢uka onepaTHBHO-IIPABOBOTO acmekTa paccmorpeHa [ A. I'puneBoit
B JHCCEPTALMOHHOM HccieoBaHuu «Po3bIck 6€3 BeCTH IPOMABIIMX JIMIL: Ipa-
BOBO, OITEPaTUBHO-PO3BICKHOW Y KPUMUHAIIMCTHYECKUI actieKThD» (2006).

HecranmaprHas mnpoGmema mnomgammaercss B cratke C.H. [lokyuaesa,
B.B. Cnacrenona, A.A. CyBopoBa — «P03bICK JIUI] B TACCAKUPOIIOTOKE C IIOMO-
Ipto cucteMsl “Posbick-Maructpains” (2008).

XapakTepHbIM OCOOCHHOCTSIM TIpOIlecca M PO3BICKA YICNCHO BHHMAHHE
C.II. IopraukuHoii B pabore «CynompoW3BOACTBO IO AelaM O IpH3HAHHU
rpaXIaHnHa OE3BECTHO OTCYTCTBYIOIIMM FUIM OOBSBICHHM I'paXITaHWHA YMEp-
muM B cyae niepBoi mHcTaHuuuy (2009), C.H. Ecunoii — «KpuMuHanuctude-
CKOe o0ecrieueHre PO3bICKa JIMI, CKPBIBIIMXCS OT CIEACTBUS U cyna» (2009),
JL.T. BugoHoBo#it — «MeTOIMKH PacKphITUA U paccieloBaHus YOUHCTB, COBEp-
IIEHHBIX B YCJIOBHUAX HECOYCBUIHOCTHU, U IECJT 06 Y6I/H7ICTB3X, B036y)K)16HHBIX 10
MaTepuaaM O PO3bICKe JIUIl, Tponasiux 6e3 Bectu» (2011).

OTnUYUTEIbHBIC YSPTHI IPOIAXKHU JCTEH M MX MOUCKA aHATH3HPYIOTCS B MO-
Horpaduu A.B. KoTsbkoBa «JledaTenbHOCTh clieoBaTelsi IO PO3BICKY HECOBEp-
IICHHOJICTHUX, TponaBmux 0e3 Bectu» (2014), Toe OH yKa3bIBaeT, YTO «aKTY-
QIFHOCTh TEMBI HCCICAOBAHUS 3aKII0YAach B OOBEKTUBHON HEOOXOIUMOCTU
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Hay4YHOU pa3pabOTKH yKa3zaHHOW MpoOJIeMbl, (OPMYIUPOBAHUS PEKOMEHIAITHI
[0 BBIABJICHUIO M MCCIEIOBAHHUIO OOCTOSITENHCTB HCUYE3HOBEHHSI HECOBEPILIEH-
nosietaux» [13. C. 5].

Bonpocs! 6e3BecTHOTO OTCYTCTBUSI BOGHHOCTYXKaluX nmogHuManucs U.I1. Ma-
muabM, B.H. TlonoBemM. CieqyeT Takke OTMETHTH OTACIbHBIC ITyOIUKAIIUU
E.B. Bypsakosa, A.H. Jommnuna, E.B. Yepkacosa, O.D. Hosak, JI.O. Hogax,
A.C. Mainbuesa, P.H. Tyrosa, A.H. FOmamera, H.C. FOmaimieBa, B KOTOpPBIX
paccMaTpUBAIOTCS MIPUIUHBI 0€3BECTHOIO MCYE3HOBEHUS TPAKIAaH U IMPOOIEMBI
UX PO3BICKA.

«['paxknaHcKo-TIpaBOBOE PETYIMPOBAHUE OE3BECTHOI'O OTCYTCTBHS TpakaaH
IOpU upe3BbUANHBIX cuTyanusax» (2017) cramo mpeaMeToM paccMOTPEHHs
A.B. DnemypzaeBa, A.B. MensmukoBa, E.A. TuroBoit. Komnmmsnonnsie Bomnpo-
cel nogaumanuch H.O. Mapkoroii B crathe «lIpn3HaHue OE3BECTHOTO OTCYT-
CTBUS M OOBSABICHHE YMEPIIUM: MPobJeMa KOJUIM3UM YaCTHOIIPABOBBIX U ITyO-
JUYHO-TIPaBOBBIX MHTepecoB» (2018), roe oTMmeuaeTcsd, 4TO «B NMPUMEHEHUH
TpakIaHCKO-TIPAaBOBOTO MHCTUTYTa O0€3BECTHOTO OTCYTCTBHUS IIPOSBISIETCS KOJI-
JIM3HS TyOIUYHO-TIPABOBBIX U YaCTHOMPABOBBIX HHTEpecoB» [14. C. 176.].

Paboramu, npeanoxKeHHBIMH B MTPABOBOM O0O3PEHUH MCTOYHUKOB, OXBayde-
HBI HE BCE MIPABOBEIC ACIIEKTH OE3BECTHOTO OTCYTCTBHUS C YUETOM COBPEMEHHO-
rO dTama pa3BUTHS MPABOBOTO PETYIHPOBaHHA. B 3aBHCHMOCTH OT KOHTEKCTa
HAy4YHOT'O IPOEKTa HEOOXOAMMO HCIIOJIB30BaTh U APYTHE MyOIUKAIIHY.
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LEGAL REVIEW OF SOURCES FOR THE RESEARCH PROJECT ON UNKNOWN
ABSENCE
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The creation of any research project is impossible without a legal review of sources,
which makes it possible to note the authors who have put forward the main ideas, hypotheses
and concepts that have contributed to the development of legal regulation of the unknown
absence. The topicality of the topic of obscene absence lies in the fact that nowadays, both
worldwide and in the Russian Federation, the number of obscene individuals is increasing,
which gives rise to many both practical and theoretical problems. The disappearance of a person
puts family members, creditors, counterparties and co-founders of legal entities in a difficult
position. The reaction to the disappearance of a person is to search for him or her. Accordingly,
legal science primarily investigates administrative, legal, procedural and forensic relations.

At present, the status of an individual whose location is not known is determined by only
a few norms, the application of which does not allow answering many questions. To solve
these and other problems, in-depth studies of the unknown absence of citizens at a mono-
graphic level are needed. One of the conditions for creating scientific publications at this level
is a legal review of sources on the subject of the research. The proposed legal review of
sources devoted to the unknown absence of citizens, allows the most detailed and comprehen-
sive acquaintance of persons interested in this topic with the study of this topic from the time
of Russian pre-revolutionary law to modern law of Russia.

The analysis of the legal science of the Russian Empire makes it possible to talk about
a serious comprehensive study of the unknown absence, and not only on the part of scientists -
civilists, but also specialists in other fields, including civil proceedings and criminalistics. At
the end of the 19th and beginning of the 20th centuries, attention was paid to the problems of
the unknown absence of citizens, and normative and legal acts directly related to this state
were adopted. At the same time, research into the problems of the unknown absence of citi-
zens came a little later. During the Great Patriotic War, research continued, which led to
a certain number of works being published. However, the first dissertations appeared in the
fifties of the 20th century.

By the seventies of the 20th century, scientific works have been published on certain
aspects of special production which, to some extent, relate to legal proceedings concerning the
recognition of a citizen as being unknown or the declaration of a citizen as dead. The expan-
sion of property relations in a market economy with the participation of citizens in the nineties
of the 20th century objectively required more detailed regulation in a situation where a citizen
who took part in them disappeared without knowledge.
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