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I'JI. Ocoxknna

YCTAHOBJIEHUE ITPOUCXOXKJIEHUA JETENA
(HEKOTOPBIE CIIOPHBIE ACITEKTbI)

Hccnedyemcesa nocmanoenenue Ilnenyma Bepxosnozo Cyoa P® om 16 mas 2017 2. Ne 16, no-
CésUjeHHOe BONPOCAM PACCMOMPEHUs U paspeleHius Oell, C6A3AHHbIX C YCIMAHOSIeHUEM Npo-
ucxodicoenUs demetl, ¢ MOYKU 3DEHUSL COOMBEMCMBUS €20 OMOEIbHbIX NON0JICEHUl] Oelic-
8yI0UeMy 3AKOHO0amenbCmey U NPaKmuKe e20 NPUMeHeHUs.

KuntoueBble clioBa: ycmanosnenue npoucxodicoenus oemel, cemeinoe npaso, paricoanCKull
npoyecc.

OpnHOlt M3 BaKHEUIIMX KaTeropuil Jej, paccMaTpUBaeMBIX CyJaMH OOIIei
IOPUCIUKLINN B MOPSAKE TPaKIaHCKOIO CYIOIPOM3BOACTBA, SABJISAIOTCS JeJia, CBS-
3aHHBIE C YCTAHOBJICHUEM MPOUCXOXKICHUS NETEH.

Yka3aHHas KaTeropys ClIOPOB BBI3BIBACT MOBBINICHHOE BHUMAHUE CO CTOPOHBI
rocynapcrsa, ooyciorieHHoe Hopmamu Kouenrmum OOH «O mpaBax peOeHKa»
[1.Ct. 1,3,7,9, 15 u np.; 2], ct. 38 Korcrurymuu P® [3. Ct. 4398], Denepans-
HbIM 3aKOHOM «O0 OCHOBHBIX rapaHTHsX mpaB pebeHka B Poccuiickoit denepa-
uum» oT 24 wronst 1998 1. No 124-®3 [4. Ct. 3802], nmeficTBytomiero ¢ 1 sHBaps
2017 r. B penakuun denepanbHoro 3akoHa ot 28 gekabps 2016 r. Ne 465-D3
«O BHECEHMH W3MEHEHHUH B OTAeNbHBbIE 3aKOHOJaTeNbHbIe akThl Poccuiickoit Pe-
JIepalliy B YacTH COBEPIIEHCTBOBAHUS I'OCYJApCTBEHHOIO PEryJIMpOBaHUS Opra-
HU3alUH OTAbIXa U 0370POBJIEHUA AeTei» [5].

KoHnkpeTHOE mpaBoBOE peryJMpoBaHUE OTHOIICHUH, BOSHUKAIOIINX B CBSI3U C
YCTaHOBJICHUEM TPOUCXOXKICHUS JETeid, B TOM 4ucle CyJeOHas 3aluTa mpaB |
3aKOHHBIX HHTEPECOB peOeHKa U APYTHX CYOBEKTOB dTOTO MPAaBOOTHOIICHUS, OCY-
mectBisiercst . 10, 11, 12 CewmeitHoro komekca Poccuiickoit ®Denepanuu
(B nanpHeliieM — CK P®) u cooTBeTCTBYIOIIMMHU TiaBaMu [ paskJaHCKOTO MPO-
neccyasbHOro Konekca Poccuiickoit @enepanuu (B manpHeimem — [TIK P®). Bo-
[pocaM NPUMEHEHHS MEPEUUCIIEHHBIX HOPM IMOCBSIIEHO CIELUAIbHOE OCTaHOB-
nenue Ilnenyma BepxoBHoro Cyna P® ot 16 mas 2017 1. Ne 16 «O nmpumeHeHUH
CyllaMH 3aKOHOJATEJIbCTBA IIPU PACCMOTPEHUU €1, CBA3aHHBIX C YCTAHOBJICHHEM
TIPOUCXOXKICHUS AeTei» [6].

ITockonbKy mpaBa U 0OSI3aHHOCTH pOJUTeNel U JeTell OCHOBBIBAIOTCA Ha MPO-
HCXOK/IEHUH JIeTel, YIOCTOBEPCHHOM B YCTAHOBJIGHHOM 3aKOHOM Topsiike (CT. 47
CK P®), cemeliHbIi 3aKOH MTPEeyCMaTPUBACT HECKOJIBKO PA3HOBUIHOCTEH CIIOPOB,
CBS3aHHBIX C YCTAHOBIIGHUEM MIPOUCXOXKICHHS JETEH.

Bo-niepBbIX, cIOpbl 00 YCTaHOBJICHUH OTIIOBCTBA JIMIIA, HE COCTOSIBILIETO C Ma-
Tepbio peOeHKa B Opake, B CIydae CMEPTH MaTepH peOeHKa, MpU3HAHUS e¢ Hellee-
CIOCOOHOM, HEBO3MOXKHOCTH YCTAHOBJICHUSI MECTa HaXOXKICHHS MaTepu WM JIU-
IICHUU €€ POIUTENLCKUX MPaB MPU OTCYTCTBUU COTJIACHSI OpraHa OMEeKH U MOTeUH-
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TENBCTBA OO0 peOEHKa, MOCTHUTIIETO BO3PAacTa BOCEMHAIIATH JIeT (COBEPIIECHHO-
netus) (. 3 c1. 48 CK PO).

Bo-BTOpEIX, 1ena 00 yCTaHOBICHUH (haKTa NMPHU3HAHUS YMEPIIUM CBOETO OT-
oBctBa (ct. 50 CK PD).

B-Tperbux, criopsl 0 MPU3HAHUU OTLOBCTBA (MATEPUHCTBA) B OTHOIICHUH JIUII,
COCTOSIIUX B Opake MexIy co00il M JaBIIMX CBOE MHCHMEHHOE COTJIACHE Ha M-
TUTAaHTAILUIO SMOPHOHA APYroi JKEHIIMHE B IIESIX €0 BHIHAIIMBAHWS, B CIydae
OTCYTCTBHSI COTJIACHSl CYppOTAaTHOM Mareph Ha Takoe mpu3HaHwe (m. 4 cr. 51
CK PD).

B-4yerBépTHIX, Acma 00 oOcmapWBaHWU OTIOBCTBa (MarepuHCTBa) (CT. 52
CK PD).

PeGEHOK, B TOM uMcIie HECOBEPUICHHOJIETHHIA, Oy IyuH 00s3aTeNbHBIM CyOBEK-
TOM TIPABOOTHOIIEHHS IO YCTAHOBJICHUIO MPOMCXOXKICHUS JETEH, MMEET IpPaBo
3HATh CBOHMX POIMTENICH M MpaBO Ha WX 3a00Ty, IIPaBO HA COBMECTHOE C HUMHU
MpOXKHUBAaHUE M IpyrUe aHaJOrHuHbIe mpaBa. B 3T0il cBsa3u m. 3 cT. 9 KonBennuu
OOH «O npaBax pebeHKa» 3anperaeT pa3iayqaTs peOcHKa CO CBOUMH POJUTEIIAMH
3a MCKIIOYEHHEM CIydas, KOTr[a 9TO IPOTHBOPEUYHT HAWIYUIIUM HWHTEpecaMm pe-
OeHka. Poccuiickoe 3aKOHOIATENBCTBO TAaK)Ke MCXOAUT U3 HEOOXOIUMOCTH 0Oec-
MIEYCHUSI HAWTYYIINX WHTEPECOB peOCHKA MPU PACCMOTPEHHU U Pa3pEIICHUH CY-
JIaMH TaKoro pona criopoB. B coorBercTBum ¢ 1. 4 cT. 15 @3 «O0 OCHOBHBIX ra-
panTusax mpaB pebenka B Poccuiickoit denepanmmy 00SM3aTEIBHBIM SBISCTCS
obecrieueHue MPUOPHUTETA JUYHOTO U COLMAIBHOrO 0J1aromoy4mnsi pedeHka.
[Tomo>xeHne o MpUOpPHUTETE CEMEHHOTO BOCHMTAHUsS JeTel, 3a00Thl 00 Ux Oyaro-
COCTOSIHMH U Pa3BHUTHH, 00CCIICUCHUN MPUOPUTETHON 3alIUTHI MPaB U MHTEPECOB
HECOBEPILIEHHOJETHUX WIEHOB ceMbU 3akperuieHo B 1. 3 ¢T. 1 CK P® u moarsep-
KJeHo B npeamOyne u m. 29 nocraHoienus [Inenyma Bepxosroro Cyna P® ot
16 mast 2017 1. Ne 16 [6. C. 11, 16].

OpHako Ha TIpaKkTUKE Hawiyyliee o0ecrieueHe HHTEPecoB pebeHka U IpUopH-
TETHasA 3allliTa €ro npaB OCTAIOTCA JIUIIb 6HaFI/IMI/I ITOXKCIIaHUSMH, HYCTOﬁ JCKJIa-
panueii, He TOAKPEIICHHOW COOTBETCTBYIOIIMMU CYICOHBIMU PEIICHHUSIMI.

Haubosnee spkuM npuMepoM HTHOPHUPOBAHHUS HWMEHHO HHTEpEcOB peOeHKa,
MPHOPUTETHOHN 3aIIUTHI €r0 MpaB W KaK CIEJICTBUE JIMYHOTO M COIHAIBLHOTO €ro
0JIaroIOYYHsT MOKET CIYXKHUTh UCTOPHUS O MOXHIICHUH MJIaJIeHIa U3 OOJBHHUIIBI B
MIOJJMOCKOBHOM /JleOBCKe, TONyYUBINIAs IIMPOKHUH OOMIECTBEHHBIN pe3oHaHc. He-
CMOTps Ha TO, YTO 3aKOH IMO3BOJIAJI, IpUHUMAsA BO BHUMAHUE BCC O6CTO${TCJ'H>CTBa
3TOTO HEMPOCTOTO [IeNIa, Pa3peIiuTh AEI0 ¢ HAMMEHBIIMMHU ITOTEPSIMHU JUIS BCEX
3aWHTEPECOBAHHBIX JIHII U B TIEPBYIO OUepeb ISl caMoro peOeHKa, OHO OBIIO pas-
pEIIEHO CYIOM «IO0 HaKaTaHHOMY CIEeHapuioy». MCKIoduTenabHo (opMaibHbII
MOIXO/I CYy/Ia K €T0 pa3pelIeHUIo MpHBeL, o MHeHHIO XypHanucta H. Ko3nosoit, k
Hanbosee OOJC3HEHHBIM ISl BCEX YYACTHHKOB Jefla MOCIEACTBUSIM: OTHSIB Mallbl-
a ¥ IepeaaB ero B ApYTy CEMblo, €ro JIMLIIIN Jro0diei cembpu. B utore, KoH-
CTaTUPYET aBTOP, PeOCHOK HECUACTIINB, IPECTYNHUK HAaKa3aH, IEJI0 3aKphITO [7].

[Ipu m3ydennn noctanoBneHust [Inenyma BepxosHoro Cyma P® ot 16 mas
2017 r. Ne 16 obpamaet Ha ceOs BHUMaHUE MMO3UIUS TUICHYMa IO BOIIPOCY OTpe-
JICJICHUS! TIOCJICAICTBUI OOpaIlleHUs] 3aMHTEPECOBAHHOTO JIMIA B CyIl C 3asiBIICHUEM
TI0 CIOPY, CBA3aHHOMY C YCTaHOBJICHHUEM MPOHCXOKICHUS peOeHKa, TOJAaHHOTO 10
ero poxxaeHus (1. 6 MOCTAaHOBJIEHHA), U OIpPENENeHUs MPOLECCyaIbHON Jeecto-
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COOHOCTH HECOBEPIIECHHOJICTHUX POAMTEICH IO 1eaM 00 YCTaHOBJICHUH OTIIOBCT-
Ba B OTHOIIEHUH CBOMX JIeTeH (II. 7 MOCTaHOBIICHUS).

CornactHo 1. 6 ykaszanHoro nocraHosieHus Ilnenyma Bepxosaoro Cyaa PO
IpU PEUIEHWH BONpOca O NPUHATHM 3asABJICHUS K NPOU3BOACTBY Cyla CIeIyeT
YUUTHIBATh, YTO MOCKOJBKY 3allUCh O POAUTENAX peOeHKa MPOU3BOAUTCS TOJBKO
Hocie poxJIeHus peOeHKa, TaKOH CIIOP MOXKET OBITh paspelieH CYAO0M IHOCHe POX-
neHns pedenka. [loaTomy ecnu mckoBoe 3asiBICHHE 00 YCTAHOBICHUH IIPOUCXOXK-
JleHus] peOeHKa MOJaHO JI0 ero poXkIaeHus (Hampumep, o0 ocnapuBaHUHM OTLOBCT-
Ba), CyJIbsl JIOJDKEH OTKa3aTh B €0 MPUHITHU Ha ocHOBaHmH 1. 1 4. 1 c1. 134 T'TIK
P®. Takoii otka3z, mo mHenuto [lnenyma BepxosHoro Cyna P®, e mpensitcTByer
MOBTOPHOMY OOpAIIeHUIO B CyIl C YKa3aHHBIM 3asBICHUEM IIOCIIE POKICHUS pe-
oenka [6. C. 12—13].

C TakuM pa3bsICHEHUEM TPYAHO COTJIACHUTHCS, IOTOMY YTO OHO IIPSIMO MPOTH-
Bopeunt 4. 3 cT. 134 I'TIK P®, xoTopast cOIepKUT 3alpeT Ha MOBTOPHOE obparie-
HHUE B CyJl C TOKICCTBEHHBIM HCKOBBIM 3asBJIEHHEM B Clyyae OTKa3a CyAbH B €ro
MIPUHATUY 110 ocHOBaHuUAM cT. 134 I'TIK P®.

YMecTHO OymeT BCHOMHHTB, YTO aHAIOTHYHOE pa3bscHeHue cynam I[limeHym
BepxoBHoro Cyna P® naer u mo ct. 17 CK PO, npennaras npekpaiuats Ipou3-
BOJICTBO TI0 JIETTy O PacTOp>KEHUM Opaka MpU OTCYTCTBUH COTJIACHS JKEHBI Ha €ro
paccMOTpeHHE BO BpeMsi OEpEeMEHHOCTH KECHBI M B TCUCHHE TO/1a TIOCIIE POXKICHHUS
pebenka. IIpu 3TOM My He JIHIICH IpaBa Ha MOBTOPHOE OOpaIieHue B CyXI C UC-
KOM O Pa3BOJIC B CIIydyae, €CIIM BIIOCICACTBUU OTHALYyT OOCTOSTENbCTBA, TIEPEUHC-
nennbie B ¢T. 17 CK PO [8. C. 6, 10].

[IpencraBnseTcs, 4TO B yKa3aHHBIX BBILIE M UM HOJOOHBIX CIIydasX CIEAyeT
BO3BpaIIATh UCKOBOE 3asBicHUE 110 ocHOBaHUsM cT. 135 T'TIK P®. B cootBeTcT-
Bur ¢ 4. 3 cT. 135 T'TIK P® Bo3Bpamienue MCKOBOTO 3asBJICHUE HE MPEMSTCTBYET
MIOBTOPHOMY OOPALIEHUIO UCTLA B CYJl C TOKIECTBEHHBIM UCKOM.

Takum 00pa3oM, 3aKOHOJATENb YETKO pa3rpaHUYMBAET TaKue MOCIEACTBUS,
KaK OTKa3 B TMPUHATHHU 3asABJICHUS WM TPEKpallleHHe MPOU3BOJACTBA MO JACTY
(ct. 134, 220 T'TIK P®), He momyckaromniye MOBTOPHOTO OOpaIIeHHsI 3aMHTEPECO-
BaHHOTO JIMIIa B CYyJ C TOXJIECTBEHHbIM HCKOBBIM 3asBieHHEeM (4. 3 cT. 134,
ct. 221 I'TIK P®) u BO3BpalicHHE HCKOBOI'O 3asBICHUS (OCTAaBJICHHE HCKOBOTO
3asBieHUs 0e3 paccmorpenusi) (ct. 135, 222 T'TIK P®), mpemycmaTtpuBaroniie
BO3MOYKHOCTE TIOBTOPHOTO OOpAaIIeHHs MCTIa B CYJ C TEM K€ UCKOBBIM TpeOoBa-
HUeM (4. 3 c1. 135, u. 2 cr. 223 T'TIK P®). Takoe paziaudue B MOCIEACTBUAX 00b-
SICHSICTCS CIICAYIOIIUM 00pa3oM.

Kak m3BecTHO, BOSHHKHOBEHHE CYAEOHOTO TpoIlecca 3aBUCUT KaK OT HAJTHUHSI
y UCTLA MIpaBa Ha MPEeAbABICHUE UCKA, TaK U OT COOJIIOJCHUS UM YCTaHOBJIEHHOTO
3aKOHOM IOpsAKa €ro peajausaluy. B cBs3u ¢ 3TUM IPUHATO pa3nuyarb Npenmno-
CBUIKM BO3HMKHOBEHHS IpaBa Ha MpeIbsBICHUE UCKA IyTeM OOpalleHHs B CyI U
YCJI0BMA €r0o HaJIeXKallel peanu3ainu.

[Mon mpenmockuTkaMu MpaBa Ha OOpaIlleHHe B CYJ C UCKOBBIM 3asBICHHEM I10-
HUMAIOTCS TaKue I0puandecKkrue (HaKThl, ¢ KOTOPBIMH CBSI3BIBACTCS BOZHUKHOBCHIEC
y uctua takoro mpasa [9. C. 528-529]. OtcyTcTBHE Yy 3asBUTENS IpaBa HA MPEab-
SIBIICHUE WCKa B 3aBUCHUMOCTU OT BPEMEHH OOHApYKEHHUs CyJOM JaHHOTO 0OCTOs-
TEJIbCTBA BJICYET JBA BUJA NPOIECCYyalbHBIX IIOCIEACTBUMA: 0TKa3 B IPUHATUYU UC-
KOBOT'O 3asIBIIEHHs, €CIIM OTCYTCTBHE YKa3aHHOT'O MpaBa OyJeT oOHapy:KeHO CY.b-
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el 10 B030y>KAEHUs IPOU3BOJICTBA 110 Aey; MpeKpalleHne IPON3BOICTBA 110 Je-
7y, €cJIM OTCYTCTBHUE IMpaBa Ha oOpalleHue B CyJ OyJeT BBIABICHO MOCIe BO30YkK-
JIEHUs TTPOM3BOJICTBA 110 Jieny. B 00oux cimydasix McTel JUIIEH MpaBa Ha TOBTOP-
HOE o0pallieHue B Cy/Jl C TEM ke UCKOBBIM TpeboBanueM [9. C. 530-531].

Ilox ycrnoBusiMH peanu3allvy MpaBa Ha MPEIbsIBICHUE MCKa TIOHUMAIOTCS Ta-
kue (hakThl, KOTOpPBIE B OTIMYUE OT MPEANOCHUIOK 00YCIOBINBAIOT HE BO3SHUKHO-
BEHHE IIpaBa Ha oOpamieHue B CyJ C UCKOM, a JIMIIb HAJICKAIIUHA, T.€. YCTaHOB-
JICHHBI 3aKOHOM TIOPSIOK €ro peanu3anud. [I0CKOIbKY y HCTIIa UMEETCs IPaBo
Ha ofpalleHne B Cya, HECOOMIOCHUE UM YCTAaHOBJICHHOTO 3aKOHOM IOpsAKa €ro
peam3anny BICUET COBEPIICHHO HHBIC MOCIEACTBHUS 110 CPABHEHHUIO C TEMH, KOTO-
pBIe 00YCIOBIIEHBI OTCYTCTBHEM IMPEIIIOCHUIOK, T.€. IIpaBa Ha IpPEIBSIBICHUE HCKA
[9. C. 538]. Henaanexxaras peanuzaius 3asBUTENIeM IpaBa Ha OOpalleHue B CyJl C
WCKOBBEIM 3asIBIICHHEM BJICUET B 3aBUCHMOCTH OT BPEMEHHU OOHapYKCHUS HapyIe-
HUHA TPH BHUIA MPOLECCYANBHBIX MOCICICTBUN: a) OCTABJEHHE CyIbCH HCKOBOTO
3asBneHus 0e3 aBuzkenus (ct. 136 I'TIK PO); 6) Bo3BpalieHne UCKOBOTO 3asiBlie-
Hus (ct. 135 T'TIK P®); B) ocTaBiaeHHe UCKOBOTO 3asBICHHUS €3 paccMOTPeHHs
(ct. 222 TTIK P®). Bo Bcex Tpex ciydasx UCTEIl Kak HOCHTENb MpaBa Ha obparrie-
HUE B CyJ HE JIMIIEH BO3MOXXHOCTH MOBTOPHO OOpPATHTHCA B CYJl C TEM e HCKO-
BEIM TpeboBaHueM. Takoe mpaBo 00YCIOBICHO T€M, YTO CYIIECTBEHHBIM MpPHU3HA-
KOM YCJIOBHS Ha/JICXKalled pealn3aliy MpaBa Ha MPEIBIBICHUE HCKa SBISCTCS
00BEKTUBHAST BOBMOXKHOCTD W CyOBEKTHBHAS CIIOCOOHOCTH W JKEIIAaHHWE 3auHTEpe-
COBAHHOTO JIUI[a YCTPAHUTh JIOMYIIEHHOE HApyIIeHHE MOPSIKA ero peann3anuu [9.
C. 546].

[MockompKy 3amuch 0 POAUTEISIX peOeHKa IMPOU3BOIUTCS COTIIACHO II. 3 CT. 48
CK PO Ttonbko mocje poxxaeHus pedeHka, To B ciaydae oOpalleHHs 3auHTepeco-
BaHHBIX JIMI[ C 3asBJICHUEM IIO CIIOPY, CBS3aHHOMY C YCTaHOBJICHHEM IPOHCXOXK-
IeHus1 peOeHKa, T0 ero pOXISHHs CyI MOJDKeH Bompeku MHeHuto [lmenyma Bep-
xoBHOro Cyna P® He oTka3bIBaTh, a BO3BpallaTh UCKOBOE 3asiBieHHE. B mocnen-
HEM CITyyae B COOTBETCTBHH C JCUCTBYIOIIUM 3aKOHOAATEIHCTBOM, O UeM YKa3bl-
BaJIOCH BBIIIE, UCTEI COXPAHSET MPAaBO HA MOBTOPHOE OOpAaIleHHE B CYZA C TEM JKe
HCKOM TIOCIIE POXKICHUS peOeHKa.

U, nakonen, nocnennee. CornacHo 1. 3 cr. 62 CK P® HecoBepiieHHOIETHHE
POIMTENN UMEIOT MPAaBO MPU3HABATH U OCIIAPUBATH CBOE OTI[OBCTBO W MATCPHHCT-
BO Ha OOIIMX OCHOBAHHSX, a TAK)KE€ UMEIOT MPAaBO TPeOOBATH MO JOCTIKCHUN UMHU
BO3pacTa YeThIPHA/IIATH JIET YCTAHOBIICHHUS OTIIOBCTBA B OTHOILICHHH CBOUX JIETEH
B cyeOHOM mopsizike. [IpiMeHeHre Ha MMPaKTHKE 3TOW HOPMBI pa3bsCHICTCS B I1. 7
noctanoBneHust [Inenyma BepxoBHoro Cyma P® ot 16 mas 2017 1. Ne 16 [6.
C. 13]. Pa3bsacHeHne orpaHHYMBaETCs JUIIb TE€M, YTO COTJIACHs poauTeneit (Juil,
MX 3aMEHSIONIIX ) HECOBEPIICHHOIECTHUX OTIIA U MaTepH Ha PETUCTPaLIo peOeHKa
U YCTaHOBJICHHE MaTEepHUHCTBA H OTI[OBCTBA He TpeOyeTcs. Takoe pa3bscHeHuE II. 3
cT. 62 CK PO npencrasnsercs SBHO HEIOCTaTOYHBIM, TOTOMY YTO YKa3aHHAas BbI-
e HopMa TpedyeT OoJiee ETaIbHOTO aHaJIM3a B TOW €€ 4acTH, I/ie TOBOPUTCS O
MpaBe HECOBEPIICHHONIETHUX POTUTENEH MO JOCTH)KEHIH UMH BO3pacTa YeThIpHa-
AT JIeT TpeOboBaTh B CyNeOHOM MOPSAKE YCTAaHOBJICHHUS OTLIOBCTBA B OTHOILE-
HHUH CBOUX JETEH.

Jeno B TOM, 4TO MCKH O NPH3HAHUK ¥ OCIIAPUBAHUU CBOEr0 OTIIOBCTBA U Ma-
TEPUHCTBA U HMCKH OO0 YCTaHOBJICHMH OTLIOBCTBA B OTHOIICHWH CBOMX [JeTei
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(MMEHHO O HUX HJIET peyb B 1. 3 c¢T. 62 CK PD) npencrarnsrot coboit pa3Hble Kak
0 COJIEP>KaHUIO, TAaK U M0 CYOBEKTHOMY COCTaBY TPEOOBaHMUSL.

B uckax o mpu3HaHUU U OCTIApUBAaHUU CBOETO OTIIOBCTBA U MaTEpPUHCTBA HE-
COBEPIICHHOJETHUN POJUTENb 3aIlUIIAeT cBOe CYObeKTUBHOE NPAaBo, T.€. SBI-
eTcsl B JIeJIe UCTIIOM B MaTepHalIbHO-IIPABOBOM CMBICIIE, 3aHUMAET B MpOIECCE TO-
JIOXKCHHUE CTOPOHBL. B nckax 00 ycTaHOBICHMH OTIIOBCTBA peub MIET 00 YCTaHOB-
JICHWU CYIOM B CIIydae OTCYTCTBHSI COBMECTHOTO 3asBIICHHS POAMTENCH (akra
MIPOUCXOXKJICHNUS peOeHKa OT KOHKPETHOIO JIMIA, C KOTOPBIM MaTh peOeHKa He Co-
cTosna B Opake Ha MOMEHT ero pokJeHusA. VIHBIMH CIIOBaMH, UCKH 00 yCTaHOBIIe-
HUHM OTLIOBCTBA HallpaBJIEHbl Ha YCTAHOBJIEHHE POJIUTENBCKOTO IPaBOOTHOLIEHUS
MEXIY peOCHKOM H €T0 MPEAIoIaracMbIM OTIIOM — OTBETIMKOM 110 rery. Coriac-
HO cT. 47 CK P® npaBa u 00sf3aHHOCTH pOIUTENEH W IeTell OCHOBBIBAIOTCS Ha
IIPOUCXOXKJEHUU JeTeH, YJOCTOBEPEHHOM B YCTAHOBJICHHOM 3aKOHOM HOpSJKE.
3TO 03HAYAET, UYTO B KAYECTBE HCTIA IO UCKY 00 YCTAaHOBICHUU OTIIOBCTBA BBHICTY-
naet caM pebenok [10. C. 120]. B tex cimyyasx, Koraa UCTIOM MO HCKy 00 ycra-
HOBJICHUM OTIIOBCTBA SIBIISICTCSI PEOCHOK, €ro pOJUTENH BBICTYIAIOT B MPOLIECCE B
KadecTBE 3aKOHHBIX MPECTaBUTENCH peOeHKa-UCTIIA.

B 3710i1 cBsi3M B IuTepaType oOpalianoch BHUMaHUE Ha OLMIMOKY 3aKOHOJATeNs
npu popmyaupoBaHuy npasuia 1. 3 cT. 62 CK P® B Toit ero yactu, Kkotopast Ha-
JIeJIeT HECOBEPILIECHHOJIETHUX POAUTENEN 0 AOCTH)KEHHMM MMM BO3pacTa YeThIp-
HaJIATH JIET BBICTYNATh CYACOHBIMHU MPEICTABUTEISIMI CBOUX JETel Imo menaMm oo
ycraHoBieHun oToBcTBa [11. C. 36]. Omubka 3aKiito4aeTcs B TOM, YTO CEMeitHO-
MpaBoBasi HOpMa B COOTBETCTBYIOIIEH ee 4acTh mpoTtuBopeudt 4. 1, 2 cT. 37 u
c1. 49 I'TIK P®, cormacHO KOTOPBHIM IPEICTABUTEISIMH B CyI€ MOTYT OBITH TOJBKO
aeecnnocoOHble una. [ToCKOIBKY MOPSIIOK TPa)XAaHCKOTO CYIOIPOU3BOJACTBA B
(denepabHBIX cyaax oOmel opucauknuu onpenensercs Koncrurynuen PO, de-
JIepabHBIM KOHCTHTYIIHOHHBIM 3aKoHOM «O cymeOHoM cuctemMe Poccuiickoit de-
neparun», I'TIK PO n npuHrMaeMbIMH B COOTBETCTBHM ¢ HUMHU ApyruMu ¢e-
aepajbHbiMu 3akoHaMu (4. 1 ct. 1 TTIK P®), konnuzus Hopm CK PO u I'TIK PO
MTO/IEKUT YCTpaHEHHIO IyTeM npuMeHeHnus npasuna 4. 1 cr. 1 TTIK P® o npu-
OpHUTeTE TpaXkJaHCKUX IpolieccyanbHbIX HOpM [9. C. 80-81].
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IDENTIFICATION OF THE ORIGIN OF CHILDREN (SOME DISPUTABLE ASPECTS)
Keywords: identification of the origin of children, family law, civil procedure.

The cases connected with identification of the origin of children make one of the most important
categories of the disputes heard by courts of law in civil legal proceedings. The importance of these
cases is determined by standards of the Convention of the UN "On the Rights of the Child", the Consti-
tution of the Russian Federation (Article 38), the Federal law “On Basic Guarantees of the Rights of
the Child in the Russian Federation”. Concrete legal regulation of the relations in the course of identi-
fication of the origin of children, including the order of judicial protection of the rights of the child and
other subjects of this legal relationship is exercised by the relevant standards of the Family Code and
the Civil procedure Code of the Russian Federation. The resolution Ne. 16 of the Plenum of the Su-
preme Court of the Russian Federation of May 16, 2017 "On application of legislation by courts when
hearing the cases connected with identification of the origin of Children" is devoted to the application
of rules of the Family Code (the FC of RF)and the Civil Procedure Code of the Russian Federation (the
CPC of RF). The rules of international law and national legislation connected with the rights of the
child proceed from the need to ensure the priority protection of his rights and legitimate interests when
courts hear the cases about identification of the origin of children. This provision was confirmed in the
resolution Ne 16 of the Plenum of the Supreme Court of the Russian Federation of May 16, 2017 No.
16. However, in practice the principle of priority protection of the rights and interests of the child is
not always observed. The case of kidnapping of the baby from a hospital in Dedovsk near Moscow that
received a wide public response is given as an example. The position of the Plenum of the Supreme
Court of Russia on defining the consequences of application to the court in the dispute connected with
identification of the origin of the child before his birth (Item 6 of the Resolution) is criticized. It is
proposed not to refuse such claims (Article 134 of the CPC of RF), and to return it on the basis of
Article 135 of the CPC of RF. The proposal is supported by references to the provisions of the theory
of the right to bring an action and the analysis of the relevant standards of procedural legislation. The
Explanation of the Plenum concerning application of Item 3, Article 62 of the FC of RF (Item 7 of the
Resolution) proves to be insufficiently full since it ignores the question of the procedural status of
juvenile parents at the age of 14 in paternity lawsuits in relation to their children. As a claimant in such
cases is the child, his juvenile parents should have the status of lawful representatives then. In this case
Item 3, Article 62 of the FC of RF is not consistent with the provisions of the CPC of RF (Partl, Part
2, Article 37, Article 49) according to which only capable persons can be representatives in court.
Until the amendment of Item 3, Article 62 of the FC of RF the inconsistency can be eliminated by
practical application of Part 1, Article 1 of the CPC of RF about the priority of civil procedural norms.

References

1. UNO. (n.d.) Konventsiva OON “O pravakh rebenka”. Odobrena General'noy Assambleey
OON 20 noyabrya 1989 g. Vstupila v silu dlya SSSR 15 sentyabrya 1990 g. [The UN Convention on
the Rights of the Child Approved by the UN General Assembly on November 20, 1989. Entered into
force for the USSR on September 15, 1990].

2. Sorokin, S. (1999) Konventsiya OON “O pravakh rebenka” [The UN Convention on the Rights
of the Child]. Rossiyskaya yustitsiva — Russian Justitia. 6. pp. 38-39.

3. Sobranie zakonodatel'stva RF [Legislative Bulletin of the Russian Federation]. (2014) 31.

4. Sobranie zakonodatel'stva RF [Legislative Bulletin of the Russian Federation]. (1998) 31.

5. The official Internet portal for legal information. (2016) 29th December.

6. Byulleten' Verkhovnogo Suda RF [Bulletin of the Supreme Court of the Russian Federation].
(2017) 7. pp. 11-18.



134 I JI. Ocokuna

7. Kozlova, N. (2017) Syna otdali chuzhim [The son was given to others]. Rossiyskaya gazeta.
26th September.

8. The Supreme Court of the Russian Federation. (1999) Clause 1 of Resolution No. 15 of the
Plenum of the Supreme Court of the Russian Federation of November 5, 1998 On the application by
courts of legislation in divorce cases, as amended in Decision No. 6 of February 6, 2007, On Amend-
ing Some Decisions of the Plenum of the Supreme Court of the Russian Federation on Civil Matters.
Byulleten' Verkhovnogo Suda RF — Bulletin of the Supreme Court of the Russian Federation. 1.

9. Osokina, G.L. (2013) Grazhdanskiy protsess. Obshchaya chast' [The Civil Process. General
Part]. 3rd ed. Moscow: Norma: INFRA-M.

10. Osokina, G.L. (1996) Retsenziya na ucheb. posobie: “Osobennosti rassmotreniya otdel'nykh
kategoriy grazhdanskikh del” pod red. M.K. Treushnikova [Review of “Consideration of Certain Cate-
gories of Civil Cases” ed. by M.K. Treushnikov]. Vestnik MGU. Ser. 11. Pravo. 2.

11. Osokina, G. (1997) Grazhdanskaya protsessual'naya pravo- i deesposobnost' [Civil procedure
and legal capacity]. Rossiyskaya yustitsiya — Russian Justitia. 5. pp. 35-37.





