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COCTA3BATEJIBHASA JEATEJIBHOCTD 3AIIUTHUKA HA 3TAIIE
®OPMHUPOBAHUS KOJUJIETUU IMTPUCSAXKHBIX 3ACEJIATEJIEN

Cratbs OCBAIIEHA MPOOIeMaM pealln3aliy MPUHINIA COCTA3aTEIFHOCTH IPH ()OPMHUPOBAHUH KOJUIETHUH IPHCSKHBIX
3acepareneil. Ha ocHOBe aHaIM3a yrol0BHO-IIPOLIECCYAIBHOIO 3aKOHOAATENbCTBA PD, a Taxke MPaKTUKU €ro NpUMEHe-
HUS TIPEJIOKEHBI IYTH MOBBIMICHUS 3(()EKTUBHOCTU NEATETBHOCTH 3aIUTHUKA Ha JAHHOM JTale IPOM3BOJACTBA IO

YrOJIOBHOMY JIEITy.
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NPUCANCHBIX 3acedamernell.

B coorBerctBuu ¢ 4. 3 cr. 123 Koncruryuuu PO cy-
JIOIPOU3BOJICTBO JOKHO OCYIIECTBIATHCS HA OCHOBE CO-
CTSI3aTENBHOCTH M paBHONpaBHs cTOpoH. Kak oTMmeuaercs
YYEHBIMH W TPAKTUKaMH{, PEAJIM3alysi 3TOr0 IMpPUHIMIA
CO3/]aeT MaKCUMaJIBHO OJIarONpusITHBIC YCIOBUS IS ycTa-
HOBJICHHMS HCTHHBI U BBIHECEHUS CIIPABEUIMBOrO MPUTO-
Bopa. Tak, no mHenuto M.K. CBupuoBa, oqHUM H3 CyIlie-
CTBEHHBIX JJIEMEHTOB COCTSA3ATEIBHOCTH SIBISIETCS CHOP
MEXIy CTOpOHaMH B CyaeOHOM pazbuparenscTse. Ilomo-
ras Oosiee Ka4eCTBEHHO MCCIIEOBAaTh U OL[CHUBATh J0Ka3a-
TENbCTBA, CHOP 3HAYUTENBHO IOBBIMAET HAAEKHOCTb CY-
JIeOHOTO MO3HAHMS U CIIOCOOCTBYET JOCTHIKEHHIO OOBEK-
TUBHOM UcTUHHI [1, c. 105].

VIIK P® BrnepBble 3aKpenui COCTA3ATENBHOCTh B Ka-
YecTBE TPHHIUMIA BCero mporecca B 1enoMm (cr. 15 YIIK
P®). OnmHako, Kak CIIpaBeAIMBO OTMEYAETCS B IOpHIMYC-
CKOH JIuTepaType, Handosee MOJIHO TOT NPHHLMI Pean-
3yeTcsi IMEHHO B CTaJUu CyAeOHOro pasOmparenscTsa [2,
c. 145]. OcobeHHO SIPKO ATO MPOSBIISETCS B Cy/E HPUCSIK-
HBIX, TAe Oyaromapsi YCJIOXXHEHHOH mpolexype cya B
HauOOJIBIICH Mepe BBIICPKUBACT OOBEKTUBHOCTB; CTOPO-
HBl K€ BBIHYXJIEHBI paboTaTh Oojee aKTHBHO, OTBET-
CTBEHHO U TmpodeccroHanbHo. CocTa3arenbHble Havaa
JIOJDKHBI MIPOSIBJISITECS U B IOATOTOBUTENBHOM YacTH Cy-
neOHOro pa3OupaTenbeTBa: 371ech MPOUCXOANUT (popmupo-
BAHUE KOJIJIETHH, OT KaUYE€CTBEHHOI'O COCTaBa KOTOPOH BO
MHOIOM 3aBHCHT U XapaKTep BBIHOCUMOIO BEPAUKTA, U
00N pe3ysbTaT pa3pelieHus Jena.

OnHako KOMIETEHIUS Cy/la IPUCSHKHBIX CYIECTBEHHO
OTPaHUYEHA: B HACTOAIIEE BPEMs YrOJOBHBIE Aeda C yda-
CTHEM IPUCSDKHBIX PACCMaTPUBAIOT TOJIIBKO CyJBI 00JacT-
HOI'O YPOBHS, U TO B HE3HAUUTEIBHOM KoJlHdecTBe. Tak,
1o gaHHbEIM ToMckoro o0MacTHOro cy/ia, 3a BCE BpeMs
CyLIECTBOBaHMS CyJa MPHUCSKHBIX B HEM PAacCMOTPEHO
BCEro IuIb 29 JIe] C UX y4acTHeM'. TO FOBOPHT O TOM,
YTO KOHCTUTYLIMOHHOE IIPABO IPaXKAAaH y4acTBOBATH B OT-
npaBieHny npasocyaus (4. 5 cr. 32 Koncrurynuu PO) B
JIoJKHOU Mepe B Poccuu He peanusyercsl.

C 1 mrons 2018 r. BCTynaroT B AEHCTBUE MOIOKEHUS
VIIK P®, pacmmpstomye chepy NpUMEHEHUS HHCTUTYTA
IIPUCSDKHBIX 3aceqaTeneil. Ha nHamr B3rian, BBefeHUe cyna
IIPUCSKHBIX B PAMOHHBIX CYaX COMPSDKEHO ¢ HEKOTOPBIMU
po0JieMaMy, B YaCTHOCTH CBSI3aHHBIMH C TE€M, YTO MHO-
THe aJBOKAaThbl HE MMEIOT ONbITa paboThl C MPUCSIKHBIMH
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3acemarensaMu. Tak, B eBpayie TEKYIIero rofa mpHu Coaei-
cTBUH AJIBOKaTCKOM manaTel KeMepoBckoit o0mactu HaMu
OBLT MOJTOTOBJICH U MPOBEACH YUICOHO-TIPAKTHYCCKHNA Ce-
MUHAp IS aJABOKaTOB ropona FOpra, MOCBSIIEHHEIA Tpo-
OomemaMm (popMUpOBaHHSA KOJUIETHH TPHUCSKHBIX. B xome
CEeMHHApa BBIICHWIOCH, YTO HU OJIUH M3 TPUCYTCTBYIOIIHX
aJIBOKaTOB HUKOTJa HE y4acTBOBAJ B PACCMOTPCHUH JIea
C y9acTHEM IMPHUCKHBIX.

B 10 e BpeMs IMEHHO OT IpO(eCCHOHAIN3MA a/IBOKA-
TOB-3AIIUTHUKOB BO MHOT'OM 3aBHCHT Ka4eCTBEHHBIN COCTaB
KOJUJICTHH, MPOIIeAypa KOMIUIEKTOBAHHS KOTOPO#, KaK TOKa-
3aJ aHAJU3 JINTEPATYPHBIX MCTOYHUKOB U TPAKTUKHU, U TaK
HECOBepIIeHHa. B wacTHOCTH, B X07¢ (hOPMHUPOBAHHUS JKIOPH
MIPUCSDKHBIX 3aYaCTYIO CYIIECTBEHHO OIPAaHUYMBACTCS CO-
CTA3aTeNbHAS IeATEIbHOCTD 3al[UTHHKA.

Tak, ¢opMupoBaHWE KOJIICTUU MPUCSHKHBIX 3aceiaTe-
JIE COCTOUT W3 OPTaHW3aIlMOHHOTO U IIPOIECCYaLHOTO
stamoB [3, c. 47]. OmHAKO HEMOCPEICTBEHHO 3alIUTHHUK
Yy4YacTBYeT JIMIIb Ha BTOPOM W3 HUX; IIEPBBIA MPOXOIWT 3a
paMKam¥l YroJIOBHOrO TIporiecca. BMmecte ¢ TeM HapymieHUs
MOT'YT OBITH JOIMYIICHBI YK€ TPU COCTABIICHUH TPEIBApPH-
TENTPHOIO CIMCKA KAHIMIATOB HA OPTaHU3AIIMOHHOM JTare
(hOpMHPOBaHUSI KOJUIETHH, YTO MOXKET OTPA3UThCS Ha e 00b-
eKTUBHOCTH 1 OecripuctpactHocTH. Kak orMeyaercs B Hayd-
HOHU JHTEepaType, NPEeIBApUTEIBHBIA CIUCOK (popMupyeTcs
BHEC PaMOK COCTS3aTENIFHOW CYHEOHOH TpOIEAyphl U IIpU
OTCYTCTBHHM JOKYMCHTOB, ITOATBEP)KIAIONINX CIy4aifHOCTh
BEIOOPKH, B CBSI3M C YEM Ha TPAKTHKE JOCTATOYHO YacTO B
HEM TIOSBJIAIOTCS HE CTCHEPHPOBAHHBIC KOMITHIOTEPOM, a
CIEIMAITBHO «ITo00paHHbIe» THIia [4, c. 2841-2842].

[IpuuMHBI HWCKYCCTBEHHOTO  «JIOYKOMIUICKTOBAHUS
CIIIICKa MOTYT OBITH pa3iauYHBIMU. Tak, B 9aCTHOCTH, 3TO
MOKET MPOUCXOIUTH JUIS TOTO, YTOOBI M3-3a HU3KOH SIBKU
KaHJUIATOB HE COPBAJICS IMPOIECC: MPU MPUOBITHHA B CY[T
KaHJUIATOB IO Pa3lIMYHBIM, HO HA3HAYCHHBIM B OIHO
BpeMsI JIeIaM WX MOTYT TIOJBEPIaTh «TACOBAHUIO» B IIEIIAX
obecrieueHUsT HEOOXOIUMOT0 I Hadana (HOPMHUPOBAHUS
KOJUICTHH YHcia KaHAWJATOB. B Ipyrux ciydasx B CHITY
0COOBIX B3aMMOOTHOIICHHUH PaOOTHUKOB Cyla U MPOKypa-
TYpHl B CylcOHOE 3acelaHue «IPUTIAMAIOTCS» TE, KOTro
JKEJIAI0T BUJICTh B KOJIETHu [5].

OTCYTCTBHE «IIPO3PAYHOCTIY IIPH COCTABIICHUH TPEI-
BAapUTEIILHOTO CITMCKA CO3JIaeT PUCKU (HOPMHUPOBAHUS He-
3aKOHHOT'O COCTaBa KOJJIETHH. DTO MOXKET OTPa3UThCS HE
TOJIEKO Ha pe3yibTaTaX PacCMOTPEHHUS KOHKPETHOrO Jeia,
HO ¥ Ha pENyTaliy YYACTHUKOB IPOIIeCCca U MPABOCYIU B
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nenoM. O4YeBHIHO, afBOKaTaM HEOOXOAWM MEXaHH3M, C
TIOMOIIBI0 KOTOPOT'0 OHM OBl CMOTJIH 3alUIAaTh HHTEPECH
MOACYAUMOr0, IIpeceKast HapyLUIeHUs 3aKOHA.

B cBA31 ¢ TeM, 4TO fena ¢ yuacTUEM HPUCSDKHBIX 3ace-
JaTeneil paccMaTpuBalOTCs J0CTATOYHO JABHO (B HEKOTO-
PBIX pernoHax yxe Ooiee 25 ner), MPaKTHUKYIOMINE aJ[BO-
KaThl pa3padoTaad PEKOMEHJAIMH I10 IIPOTHBOCHCTBHIO
HE3aKOHHBIM MAHHUIYJSIUUSAM C TPEABAPUTENIBHBIM CIIHC-
koM. Tak, Hampumep, OJs1 BBISBICHHS HapyLIEHUH NpU
(hOpMHUPOBAHUHU TIPEABAPUTEIHHOTO CITHCKA aJBOKATaM,
YYacTBYIOIIMM B CyJ€ IPHUCSDKHBIX, HEOOXOAMMO COMO-
CTaBJIATH MMCHA SIBUBINUXCS B CyAeOHOE 3acelaHUC KaH-
JIMJIATOB C UMEHAMHM M3 OIYOJIMKOBAaHHOTO Ha caiiTe MecT-
HOTO CaMOYIIPaBJCHUsI OOIIEro CHHCKa, HA OCHOBAHUH
KOTOpOro (opMHUpOBAJICS MpeaBapUTeNbHbIi (4. 1 cr. 326
VIIK P®). OGHapyxkeHHe B NpeIBapUTEILHOM CITUCKE
MIPUCSDKHBIX, OTCYTCTBYIOIIMX B OOIIEM CIIHCKE, HEIBY-
CMBICIIEHHO CBHJETENBCTBYET O TOM, YTO y4acTHE B JEIe
TaKUX KaHAWAATOB HEJOITYCTUMO W HE UMEET KaKOro-JIn0o
3aKOHHOT'O OCHOBaHUS [6].

[IpoBepsATs (hakT BOSMOXHOH TICEBIOCTYYalHONW BEI-
OOpKH HEO0OXOJMMO HPH MPOBEICHUH ONpOca KaHANWAATOB
B IIOJIrOTOBHUTEIHHOM YacTh CyAeOHOro pa3OHpaTesbCTBa.
[TockonbKy W3BEIMICHUS TOJKHBI OBITH BPYYCHBI BKITIO-
YEHHBIM B MPEIBAPUTENbHBIM CIUCOK KaHAMAATaM B
MIPUCSDKHBIE HE ITO37Hee 4eM 3a 7 aHei (4. 6 cr. 326
YIIK P®), 3amuTHUKaM MpeiaraeTcs BBLICHATH, KOTIa
KaHAUAAThl NONYYWIN NPUITIALIEHUE SBUTHCS B CYJ U KakK
npousouuio onosewenue [7]. IIpakTuku oTMevarot, 4To
KaHAUJATbl, KOTOPHIM MO3BOHWIM HAaKaHyHE 3acelaHusi U
MOMPOCWIM MOYyYaCTBOBATh B KAYECTBE IMPUCSDKHBIX, SIB-
JITFOTCS «TIOA0OPaHHBIMIDY U TTOJIEKAT MOTHUBUPOBAHHOMY
orBony. Kpome TOro, 4toObl yMEHBIIUTH BO3MOKHOCTD
«YMOJYAHUS» O 3HAYUMBIX U CTOPOHBI 3aIUTHI 00CTOS-
TEJIbCTBAX U CHU3UTH BEPOSITHOCTh HMCKAXEHUS BaKHOU
nH()OPMAINH, CYATACM HEOOXOIMMEIM 3aJ1aBaTh IPEIUIO-
JKEHHbIE BOIPOCHI KAXIOMY KaHAWJATy B OTIAENbHOCTH, a
HE BCEM Cpa3y, KaK 3a4acTyl0 IPOUCXOAUT HA NPAKTUKE.

[Ipu coMHEeHMM B 3aKOHHOCTH Y4acTus KaHIujaTa B
Jefe TaKkKe MOXHO XOJAaTaliCTBOBAaTbH O JONPOCE HWIH
MOJIyYEHHH MPOTOKOJIA OIpoca CeKpeTaps, KOTOPBIA
MIPOM3BOAMI BBIOOPKY. 3agaBaTh €My pPEKOMEHAYeTCs
BOIIPOCHI CIENYIOIIET0 COAEPKAHUSA: «C UCIOIb30BAaHU-
€M CKOJNBKHAX (paMuiuil (HopMHUpOBANICS IPEABAPUTEIH-
HEIH CITHCOK?», «KOTJa IPOBOIUIACH BBIOOPKA?», «CEK-
peraps 1u ee npousBoamwn?» Mcnonp3oBaHHE BCEX ITHX
TaKTUYECKUX BO3MOXKHOCTEH, Ha HAIl B3TJISM, MOTJIO OBI
WMETh IS aJIBOKaTa-3alllUTHUKA OOJBINOC 3HAYCHWE: B
YaCTHOCTH, 3TO IT03BOJIHIIO OBl €My B Clly4ae HEOOXOANMO-
CTH OCIIOPUTH 3aKOHHOCTb NPEIBAPUTENBHOrO CIUCKA.

Hapymenus, BcTpevaromuecss Ha OpraHU3alHOHHOM
JTamne, BEAyT K MpobiieMaM M Ha IPOIecCyalIbHOM dTale
¢dbopMupoBaHus KoJuleTWH. Tak, HEKayeCTBEHHOE CO-
CTaBJICHHE IPEABAPUTEIBHOIO CIMCKA BCIEACTBUE IO-
BEPXHOCTHOW MPOBEPKU BKIIIOYAEMBIX B HEro KaHIAUIA-
TOB [3, ¢. 69] npu UX YMBIIIICHHOM HCKa)XCHUH BO BpE-
Ms OIpoca HEO0OXOAMMOH aJBOKaTy WH(GOPMAIHUH BEAET
K BKJIIOUEHHIO B KOJUJIETHIO JINOO JIUI, y4acTHE KOTOPBIX
B OTIPABIEHUU NPABOCYAHUS 3aKOHOM HE HOIyCKaeTcs,
00 MOTEHIUATHFHO HEOOBEKTHUBHBIX M MPUCTPACTHBIX
NPUCSIHKHBIX.

[TockombKy BEpAMKT TPUCSHKHBIX MOXXKHO ITOCTaBUTH
0] COMHCHUE, TOJNIFKO €CITH KaHIUAAT COOOIIMIT JIOKHEIE
CBe/IcHUS (WM YTaWiI UX) B OTBET HA IIOCTABIICHHEIC ITEPE]]
HUM BOIPOCH [§, ¢. 13], 10OpOCOBECTHOE HCIIOIB30BAHUE
3aIUTHAKOM TPEIOCTABIICHHBIX BO3MOXXHOCTEH Ha JTare
orpoca KaHIUAATOB B IIPUCSHKHBIC MOXKET CTaTh rapaHTHEH
JUTSL TIOCTICAYIOMIETO O0YKAJIOBaHUS IIPUTOBOPA, ITIOCTAHOB-
JICHHOTO Ha OCHOBAHUH OOBUHUTEIHHOTO BEPIAUKTA.

OmHaKo BEISIBUTH HapyIICHUE KaHIUIATOM O0sS3aHHO-
CTH TIPaBIUBO OTBEYATh HA ITOCTABJICHHBIC BOMPOCH aJl-
BOKATy HE TaK MPOCTO, MMOCKOJBKY IMOTCHIIHATHHBIC BO3-
MOXXHOCTH JJIs 00XKaJIOBaHUS MIPUTOBOpPa B JAHHOM CITy-
gae y CTOpoH pa3Harcsa. Kak 000CHOBaHHO oTMEYaeTcs B
JUTEpaType, B OTIIMYHE OT TOCYIAPCTBEHHOI'O OOBHHUTE-
T, UMEIOIIETO B CHJIY CBOETO CIYKEOHOT'O TOJOXKCHUS
BO3MOXKHOCTh TIOJTYYUTH OIEPATUBHBIM ITYTEM CIUCKU
KaHJUIATOB ¥ TPOU3BECTH B OTHOIICHUU HHUX HEJICTaNb-
HBIC CIICIIIIPOBEPKH, 3AIUTHUK HE PacIloliaraeT MOTCHIIHA-
JIOM 110 cO0py MHGOPMAIMK O JIMYHOCTH TPHUCSHKHOTO [5].
[To HamreMy MHEHUIO, CJMHCTBEHHBIM CITOCOOOM BBISIBUTH
(haKT COKPBITUS WM WCKaXCHUS WHGOPMAIMK KaHIWa-
TOM SIBIISICTCS TIOBEIIIICHHUE KayeCcTBa €ro OImpoca B IOJT0-
TOBUTEIBHOM YacTH CyAeOHOro pa3OMpaTeNbCcTBa MpU
(hOPMHUPOBAHUY JKIOPH MTPUCSHKHBIX 3aCCNATEIICH.

OpHako aHAU3 YrOJOBHBEIX JeNl B apXwBe TOMCKOTO
0o0JTacTHOrO cyzma IOKa3aj, YTO [ODKHOTO BHHMAaHUS
OIPOCY KaHIUIATOB aBOKATHI HE YIENIAIOT. BMecTo Toro
9TOOBI TIIATEIEHO TOTOBUTHCS K €ro IPOBEICHHIO, 3apa-
Hee MPOAYMBIBATh KAXKIIBI BOIIPOC JUISI ITOJHOT'O BEISICHE-
HUS UHTEPECYIOIIUX 00CTOSTEBCTB, aBOKATHl YIACTBYIOT
Ha ATOM dTane (opMaIbHO, IPESUMYIIIECTBEHHO OTPaHUYIH-
BasCh CTaHNAPTHBIMU BONpocaMu. Tak, Kak MpaBHIIO, 3a-
IIUTHUKAMH BBISICHAJIOCH, IMEIOT JIM POJCTBCHHUKHU KaH-
JIUAJATOB CYJUMOCTH WIJIH TIPHUBJICKAIHICH JIM KaHIUAATHI K
aIMAHUACTPATHBHON OTBETCTBCHHOCTH; pabOTaly U OHU
WU WX POJCTBCHHHKH B OpPTaHaX MPOKYpaTypHl, Mpel-
BAapUTEIBHOTO PACCIICIOBAHUS; OBUIH JTU IMOTCPIICBIIUMU
[0 YTOJIOBHOMY JACNY WU NETy 00 aJIMHUHHCTPATHUBHBIX
MpaBOHAPYIICHUSX. YacTo MO M3yYEHHBIM JIeJaM aJBO-
KaThl HHTEPECOBANINCh, KaKoe 00pa30BaHWE MMCIOT KaH-
IUJATHL, a TAKXKE COOTBETCTBYIOT JIM OHU TPCOOBAHUSM,
MPEIBSBISICMBIM 3aKOHOM.

BecciopHO, TONyYeHWE OTBETOB HA OSTHU BOIPOCHI
MTO3BOJISICT 3alIUTHUKAM CIIEJIaTh HEMAallOBa)XKHBIC BBHIBO-
nel. Tak, HATUYNE KOHTAKTOB KaHAWIATOB C MPEICTaBU-
TEISIMH OPTAaHOB, OCYIIECTBISIONIUX YTOJIOBHOE IIpPECIic-
JIOBaHUE, MOXKET TOBOPUTH O BO3MOXKHOIN HEOOHEKTHBHO-
CTH KaHJUAATOB; MPUHAIICKHOCTh K BOCHHOH CIy)0e —
O TPUBBIYKE MMOAYUHATHCS; MPUCYTCTBUE B ITOTCHIIHAIE-
HOM KOJUIETUH TICHXOJIOTa — O CIIOCOOHOCTH BO3JICHCTBO-
BaTh HA MHEHUE MPUCSHKHBIX; COBEPIICHUE MPOTHB KaH-
IUaaTa TPOTUBOIPABHOTO JCSHUS — O BO3MOXHOM
peayOeKICHUN B OTHOIICHUN OOBHHSIEMOTO.

He ymanss BaKHOCTH JaHHBIX BOIIPOCOB, B TOM YHC-
Je I peaju3aldd TpaBa Ha OTBOJBI, CIEIYET OTMeE-
THTb, YTO OTPAHUIUBATHCSA UMH IIPH OIPOCE KaHIUIAATOB
HE pekoMeHayeTcs. Tak, 3acayXKUBarOT BHUMaHHE (Hop-
MynupoBky, npemtokenHsle C.A.  Kapako3oBbiM,
HampuMep: «OTPa3uTCs JIM Ha MHEHUU KaHAWAATOB O
HEBUHOBHOCTH HCIIOJNI30BAHUE MOACYAUMBIM KOHCTHUTY-
[MOHHOT'O MpaBa COXPAHATh MONYAHUE W HE NaBaTh IO-
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Ka3aHUA?»; «CMOTYT JIU KaHIUAATHl COXpPaHUTH Oecmpu-
CTPacCTHOCTh W OOBCKTUBHOCTH BILIOTH JIO 3aBEPIICHUS
3aCIyIIMBaHUS TIOKa3aHWUH YYaCTHHKOB TIIpolecca U
HaIyTCTBEHHOTO  CJIOBA  MPEJICENaTeIbCTBYIOMIETO?);
«O0CYXIanu JIu OHU pabdOTy B KAUECTBE MPUCSKHBIX, U
KaKoro MHEHHUS 00 OOBEKTHMBHOCTH U OCCHpPHCTPACTHO-
CTH MPUCSHKHBIX TPUICPIKUBATUCEH?»; «COTIIACHEI JIH, YTO
YEeJIOBEK B CyJ¢ HEBHMHOBCH JIO TEX IOp, IMOKAa HE Mpe.-
CTaBJICHBI HEOCITOPUMEIE JOKA3aTENhCTBA €r0 BUHBI?» [9,
c. 86]. IlomoOHBIE BOMPOCKH], KOTOPBIC JIHUIIHL KOCBCHHO
CBHUJICTEIHCTBYIOT O HEOOBEKTHBHOCTU IMPUCSIKHOTO,
BCTPEYAIHNCHh U B MpaKTHKe TOMCKOro o0JacTHOrO cyaa
(HanpuMep, «KTO U3 KaHIUAATOB CUUTACT, YTO HE MOXKET
MPUHUMATH PEIICHUE O BUHOBHOCTH WM HCBUHOBHOCTH,
€CJIM He OBLI OYEBU/ILIEM IPOU3OIICIIICT0?»; «KTO ILIO-
X0 TICPEHOCHUT BHUJ KPOBH, HACHIUA?»; «KTO HE MOXET
CMOTpETH (PHIBMBI YKACOB?»).

Kpome Toro, cumraeM menecooOpa3HBIMH BOIPOCHL,
00YCIIOBJICHHBIE XapaKTepOM H OOCTOSTEIHCTBAMU KOH-
KpeTHOro naena. Tak, HampuMmep, W3 TPAKTHKA TOMCKOTO
00JTacTHOTO Cy[ia, 3aIIUTHUKAMHY 33aBAJTUCH BOIPOCHI CIie-
JIYIOMIETO COJCPIKAHUS: «y KOTO W3 KaHAWIATOB HMEETCS
npenyOekIeHne K HWHAWBUAYaIbHBIM IPEIIPHHAMATE-
JIIM?»; «KTO U3 KaHIUJATOB HE MMEET COOCTBEHHOI'O KH-
TBA7»; «U3BECTHO JTU KaHIMIATAM YTO-JIMOO O paccMaTpu-
BaemoM zeie u3 CMI?» Tlomaraem, 4To OTBETHI Ha I1OI00-
HBIC BOMPOCHI B OOJNBINECH CTENCHU MO3BOIITIOT CYIUTH O
peaTBHON TPEB3ATOCTH KAHIWUIATOB B TPUCSDKHBIC, IIPHU-
TJIAIICHHBIX JUI PACCMOTPEHISI KOHKPETHOTO JIea.

B mienom ke, 3aIUTHUKHA UCTIONB3YIOT HE BCE MPEIIO-
CTaBIICHHBIC BO3MOXXHOCTH TpH (HOPMHUPOBAHUU KOJIIE-
TUU BOOOINIC W NPHU MPOBEICHUU OINPOCa KAHIUIATOB B
gacTHOCTH. Tak, BOIPOCHI, HATIPABICHHBIC Ha MPOBEPKY
(dakTa cirydaifHOCTH BBIOOPKH IIPY COCTABIICHUU TIpEiBa-
PUTEIHHOTO CIUCKA, IT0 M3yYCHHBIM JeiiaM 3allUTHHKA-
MH He 3aaBaauch. Kpome TOro, HEe3HAYUTEINBHO U KOJIH-
YECTBO BOIIPOCOB, 33JaBAaEMBIX 3aIIUTHUKAMH IPU IPO-
BEJICHUH OINpOCca KaHIUJATOB B TPUCSKHBIE. Tak, B
CpPeAHEM MO KaXJIOMY H3y4YCHHOMY HaMH eIy 3allluT-
HUKaMH 33/1aBaJloCh 1O 4—5 BOIIPOCOB, YTO SIBHO HEIO-
cratouHo. boiee Toro, B mporokone cyneOHOro 3acema-
HUS OJHOTO W3 W3YyYCHHBIX YTOJOBHBIX IEN HE ObUTO 3a-
(DUKCHPOBAHO HU OIHOTO BOIPOCA 3aIUTHUKA KaHIWIA-
TaM B nipucspkabie [ 10]. B mocemyromemM 3TOT 3aIllUTHUK
HE 3asABUJ KaHAWJATaM B MPHUCSHKHBIC HA MOTHBUPOBAH-
HbIC, HI HEMOTHBHUPOBAHHBIC OTBOJKI. He sicHO, 4TO pYy-
KOBOJWJIO 3alIUTHUKOM IPU BBIOOpE TAaKOH TaKTHUKU
ygactuss B (QopMmMupoBaHum koiutermu. CumrTaeMm, dUTO,
YYUTHIBAas MMCIOMINECS BO3MOXKHOCTH, ITACCHBHOCTH 3a-
OIUTHUKA TIPYU OMPOCE KAHIUAATOB HE BBIICPKUBACT HU-
KaKO! KPUTHKU.

C gpyroit cropoHbl, 3()(EKTHBHOCTH INPOBEACHUS
orpoca HE BCETr/a 3aBHUCHT OT CTOPOH. Tak, BIIONHE BO3-
MOXKHA CHTYAITUs, KOrJa 3allUTHHK, SBISSACh AKTUBHBIM U
JIOOPOCOBECTHBIM, CTapaeTcs BBISICHUTH, IO €r0 MHEHHUIO,
BaXKHBIC [T ()OPMHUPOBAHUS KOJUIETHH OOCTOSTEILCTBA, a
CyIl OTKJIOHSET ITOCTaBJICHHBIC MM BOIPOCHL. [lOCKONBEKY
3aKOHOAATEIHCTBO HE OMPEICIISET YSTKUX KPUTCPUEB HO-
ITyCTUMOCTH BOIIPOCOB TP OTOOpE MPUCSKHBIX, (haKTH4Ie-
CKH peIICHHE STOH TPOOIIEMBI MTOTHOCTHIO OTHACTCS Ha
YCMOTpEHHE TPEACeIaTeIbCTBYIOMIETO.

OTKa3bl MOTYT CIICAOBAThH W IIPH 3asIBIICHAN 3alUTHU-
KOM MOTHBHPOBAHHBIX OTBOAOB. Ha Hamn B3mIs, mpudrHa
TaKUX OTKa30B MOXKET 3aKII0YaThCSA B MPOIEAYypE pac-
CMOTpPEHHUS COOTBETCTBYIOIIMX XOIATalCTB, KOTOpas CO-
CTS3aTEIBFHBIM HavallaM COBCEM HE OTBeuaer. B ropumude-
CKOW JIATEpaType CHpPaBEIIITUBO OTMEUACTCSA: PacCMOTpe-
HHUC CyIbeli MOTHUBHPOBAHHBIX OTBOJOB O€3 BBHICITYIIHNBA-
HUS MHCHHS CTOPOH M 0e3 OOCYKIEHHUS JIeKAIUX B HX
OCHOBE OOCTOSITEIILCTB BEAET K TOMY, YTO MOTHBHPOBAH-
HBIC OTBOIBI 3a4YacTYI0 Pa3pEIIalOTCs IOBEPXHOCTHO [4,
c. 2843]. B cBsA3u ¢ 3TUM 0c000O€ BHUMAaHHE 3al[UTHUKAM
CIIEIyeT YICNUTh OOOCHOBAHWIO 3asBIICHHBIX HMHU OTBO-
JIOB, 00s3aTEITFHOMY YKa3aHHIO Ha OCHOBAaHUE, B CHITy KO-
TOPOro KaHIUIAT HE TOICKUT BKIIFOUCHUIO B KOJUICTHIO.

CymecTByeT nipo0iieMa W Ha 3Tare 3assBICHUS HEMOTH-
BHPOBAaHHOTO OTBOAA KaHAWIAaTaM B TpHUCsKHBIE. COKpa-
IICHUE 3aKOHOIATENIEM KOJNMYECTBA BO3SMOXKHBIX HEMOTHU-
BHPOBAaHHBIX OTBOJOB JIO OIHOTO, HA HAIl B3TJISI, TPaHC-
(dbopmupyet 3Tan GOPMUPOBAHUS KOIJICTHH B IIPOLEAYPY,
abCONIIOTHO HE OTBEYAIOIIYIO MHTEPECaM CTOPOHBI 3allv-
Thl. KonmdecTBo HEMOTHBHPOBAHHBIX OTBOAOB B Poccuu
HUYTOXXHO [0 CPAaBHEHUIO C JIPYTMMHU CTpaHamu. Tak, B
CIIA, ecnmu 0OBUHSEMBI MOXET OBITH IPUTOBOPEH Oolice
9YeM K OJTHOMY TOAy JIMIICHHUS CBOOOMIBI, OOBHHUTENH UMEET
paBo Ha 6, 3alMTHUK — Ha 10 HEMOTUBUPOBAHHBIX OTBOOB,;
B0 ®paHIMK B pacHOPsDKEHUN TIPOKYPOpa HAXOAUTCS 4, TOI-
CYAMMOTO U 3al[UTHUKA — 5 HEMOTHBUPOBAHHBIX OTBOJIOB |3,
c. 153]. B Poccum ke nelicTByromas cucreMa pactpezieeHust
MEXKITy CTOPOHAMH YFCIIa OTBOJOB TPH YYaCTHH B JIETIC HE-
CKOJNBKUX TOJCYANMBIX HE TapaHTHUPYET KAXKIOMY W3 HHX
JIaKe OTHOr0 HEMOTUBUPOBAHHOI'O OTBOJIA.

CuutaeM, 9TO TaKWe W3MCHCHHS YTOJIOBHO-TIPOIEC-
CyaJhbHOTO 3aKOHONATEIFCTBA BEAYT K HAPYIICHUIO TIPHH-
[UIa COCTI3aTEIFHOCTH CTOPOH. B CBS3M € 3THM, TpaMoT-
Hasl pean3anus CTOPOHOH 3aIMUTHI MPEIOCTABICHHOTO ei
HEMOTHBHPOBAHHOI'O OTBOJA CTAaHOBUTCS OCOOCHHO HEO00-
XOJUMOM.

OmHaKO TPaBONPUMEHUTEIbHAS MIPAKTUKA U 3]IECh CO-
3/1aeT MPETOHBI 3alUTHUKY. HeCMOTpst Ha TO, YTO IEPBBHIM
HEMOTHBHPOBAHHBI OTBOJ[ 3asBISACT TOCYAApPCTBEHHBIN
obBuHUTENH (4. 14 cr. 328 YIIK P®), Ha mpakTuke npen-
CeNaTeNbCTBYIONIMIA HE BCETNAa HHUIUHPYET JIEMOHCTpa-
[UIO CITHCKA MPOKYpOpa ¢ HEMOTHBHUPOBAHHBIM OTBOIOM
IIo 3asBJIcHUS 0TBOoAa 3ammtoi [9, c. 85]. ITockombky U3
CMBICITA 3aKOHA TIPEAIIONATaeTCs BOSMOXKHOCTh 3al[UTHUKA
peann30BaTh CBOE IMPABO C YYETOM YKE BBIYCPKHYTOI'O
TOCYIapCTBCHHBIM OOBHHUTEIECM KaHAWIATA, aJBOKATaM
PEKOMEHAYETCS OCHapUBaTh MOPOYHYIO TPAKTUKY OJIHO-
BPEMCHHOT'O BBIYCPKUBAHUS CTOPOHAMH OTBOJWUMBIX KaH-
munatoB. [Ipu 3ToM, IUTS TOTO YTOOBI HE MOTEPATH CIUH-
CTBCHHBI HEMOTHBHPOBAHHBIN OTBOJ U MPOIYKTHBHO €ro
WCTIONB30BaTh, 3alIUTHUKY HEOOXOMUMO YYHUTHIBATH, UTO B
COOTBETCTBHH C HW3MCHCHUSMH YTOJIOBHO-TIPOIECCYaITb-
HOT'0 3aKOHOJATEIhCTBA B CyIaX OOJaCTHOTO YpPOBHS B
OCHOBHOHM COCTaB KOJJICTHM BOWIYT IIEPBEIC BOCEMBb, B
PafiOHHEIX CyJax — IIEPBEIC IECTh YEIIOBEK. B CBS3M € TeM,
YTO OYEPETHOCTh «BXOXKICHUS» KAHIUIATOB B KOJIJICTHIO
COOTBETCTBYET OYCPEIHOCTH TIPUCSHKHBIX B IIPEIBAPH-
TEIBHOM CITHCKE, TIPU pealTi3allid CBOETO IpaBa OobIice
BHUMAaHHE aJBOKATY CIEIyeT YACHATh HAXOISAIIUMCS B
HaYaJe CITUCKA KaHIUIaTaM.
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[Ipoananu3upoBaB JIMIIL HEKOTOPHIE ACHEKTHI ACATEIb-
HOCTH 3all[UTHHUKA B TOATOTOBUTEIHLHOM YacTU CYACOHOTO
pa30buparenbCTBa, MPUXOAMM K BBIBOAY, YTO aBOKaTam
HEOOXOIMMO TIIATEIBHO TOTOBUTHCS K Tporeaype Gpopmupo-
BaHUS KOJUIETUM MPHUCSHKHBIX 0 KAXKAOMY KOHKPETHOMY
JleTy, Bcerma TpeOyromeMy WHIAMBUIYATBHOTO IMOIXO/A.
YuuteBas 0COOCHHOCTH PacCMaTPUBACMOTO JIea, aJBOKATY

MPEOCTABJICHHBIE BO3MOKHOCTU. ANEIMPYs K 3ApaBOMY
CMBICITY NPUCSKHBIX U K UX JKU3HEHHOMY OIIBITY, PYKOBOI-
CTBYSICh HMMEIOIIMMICS] HapaOOTKaMH FOPUCTOB, aJBOKATHI-
3aIIUTHUKY B IPOLECCE OCYILECTBICHUS] NPAKTUUECKOH Nesl-
TEJIEHOCTH TTOCTETIEHHO CMOT'YT YIJTyOJIsITh CBOM 3HAHMSI, T10-
BBIIIATh KBAJM(UKALIHIO, (HOPMUPOBATH U COBEPIICHCTBOBATH
cOOCTBEHHBIC HABBIKU pabOTHI Ha 3Tare (OpMUPOBAHUS KOJI-

CJIeayeT Hanbojiee aKTUBHO H ,HO6pOCOBeCTHO HCII0JIb30BaTh JICTHUU TIPUCIKHBIX BaCG,HaTeJIeﬁ.
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The adversarial principle of the parties, most fully implemented in the trial, is particularly evident in the jury. Adversariality must be
implemented in the preparatory part of the trial, where a jury is formed to consider a particular case.

Lawyers’ lack of proper work experience in a jury trial, if the procedure for forming the jury is not perfect, often leads to violations
in the defender’s adversarial activity. Violations are possible both at the organisational stage, which takes place outside the criminal
procedure, and at the procedural stage of the jury formation.

Violations in the drafting of the preliminary list initially lead to the formation of an unlawful composition of the jury, which influ-
ences not only the objective and fair hearing of the case, but also the stability of the sentence. Practices developed a mechanism for the
timely suppression of these violations: to compare the preliminary list with the general list on the basis of which the selection was made;
to check the randomness of the selection when surveying candidates in the preparatory part of the trial; to request for interrogation or for
the protocol of a survey from the secretary who made the selection.

At the procedural stage of the jury formation there is a problem of formal participation of the defender in the surveying, which de-
prives the lawyer of the opportunity to reveal untruthful answers of candidates and use this as a basis for appealing against the sentence.

The objection to a juror procedure also does not meet the principle of adversariality. Since motivated objections are considered
without the involvement of the parties, defenders should pay attention to their justification — indication of the basis for objection.

Reducing the number of unmotivated objections to one leads to the fact that the defender’s competent implementation of unmotivat-
ed objection becomes particularly necessary. For the productive use of the granted right, the defender is advised to challenge the vicious
practice of objecting to a candidate simultaneously with the prosecutor when the parties receive identical lists.

Thus, to carry out effective adversarial activities, defenders should carefully prepare for participation in the formation of a jury in a
particular case: they should actively and faithfully use the opportunities provided; adhere to the recommendations proposed by practi-
tioners.
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