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INPUCBOEHHUE BBEPEHHOI'O UMYUIECTBA
IO COBETCKOMY YI'OJIOBHOMY YJIOXKEHHUIO 1918 r.

Hzyuenue ucmopuu 3akonooamenscmea, npedycmMampusarouje2o y2oi06Hy0 omeem-
CMEEHHOCMb 3a NPUCBOEHUE UTU PACMPAMY 86EPEHHO20 UMYWECm8d, NOKA3aNo, 4mo
6 oQuyuanbHoOl UCmMopuospaPuu Y20108H020 NPAsa cO30AI0CL He COBCEM BepHOe
npedcmasinenue 0 nepeune UCMOYHUKOG y201068H020 npasa XX 6. B cesasu c uem 603-
HUKIA He0OX0OUMOCHb YIMOUHEHUS S1M020 80NPOCA.

Kirouessle cioBa: npeemcmeennocme npasa, 00NICHOCHHOE NPUCBOEHUE UMYUECBA.

[IpuHATO CYMTATH, YTO MEPBBEIMH WCTOUYHHMKAMH YTOJOBHOTO 3aKOHOIATEIb-
CTBa B COBETCKOM rocyaapcTse ctanu aekpetsl u noctanoBieHuss CHK PCOCP.
OmHAaKO MCCIIEAOBATENH POCCHHCKOT'O YTOJIOBHOTO 3aKOHOIATEIHCTBA 3a9aCTYIO
00XxoaaT cTropoHOi TOT (hakT, uro B Hadaine 1918 r. Hapkomtocrom P® Obut
npuHAT «CBOJ 3aKOHOB PYCCKOM peBomonuy. YacTh msrasi. YTOIOBHOE yIOXKe-
aHue» [1. C. 5] (nanee mo Tekcty — Yioxxenue 1918 1.).

Takum 00pazoM, B 0pUITHATEHON HCTOPHOTrpadur yroJIOBHOTO MpaBa co3/a-
JIOCh HE COBCEM BEpPHOE IPENCTABICHHUE O IMEPEYHE MCTOYHHUKOB YTOJIIOBHOTO
mpaBa Toro nepuona. Jlo cux mop ocraercss HEM3BECTHBIM OOCTOSTENBCTBO, BCTY-
o i Ynoxenue 1918 1. B opuandecKyro CHITy WM HET, HO Ha MPAKTUKE OHO
He TpuMeHsUTock. COBETCKHE IOPUCTHI W TIONUTHKH HETaTHBHO BHICKA3BIBAINCH
OTHOCHTENBHO 3TOTO 3aKOHOJATENbHOrO akTa. Tak, M.M. Vcaes, mbITasice mpu-
HU3UTH CTAaTyC NOKYMEHTa, UMeHYsI ero «VHCTpyKIreld MECTHBIM M OKPY)KHBIM
HApOOHBIM CyAaM O MIPHMEHEHUH YTOJOBHBIX 3aKOHOBY», OTMEYAl, 4TO padora
sBisiercs «vepTBopoxknenHo» [2. C. 82]; H.M. Kypckuit B cBOMX TpyHax
HAa3BaJ ATO MOMBITKOH «COYETaTh HMPOTUBOECTECTBEHHBIM OpaKOM IpoJieTap-
CKYIO IEMOKpAaTHio ¢ OypkyasHoi nemokpatuei» [3. C. 57-58]. Hapkowm roctu-
unn PCOCP, coaBrop Hdekpera o cyne Ne 1, [I.U. Cryuka ormedarn, 9to «mapo-
JeTapcKasi PeBOIONHS 00S3BIBACT K TBOPUECTBY», IIOTOMY CUMTAIl HAIIPaCHBIM
3aHSATHEM U3 «OOOKIKCHHBIX JIICTOYKOBY CTAPBIX 3aKOHOB «KPOUTHY YIIOKCHUS
PYCCKOH PEBOIIOIIA BMECTO TOTO, «UTOOBI TBOPHUTH ACHCTBUTEIFHO HOBBIC PEBO-
JFOITMOHHBIC 3aKOHED) [4. C. 243].

BeposiTHO, Takas omeHKa ObUTa JaHa IMMOTOMY, YTO OCHOBHOW coctaB Hapko-
MIOCTa 3aHHUMAJTH JIEBBIE ACephl, a caMo Yioxenue 1918 r. 6buto pazpaboraHo
Ha OCHOBE YTOJOBHOro ynoxeHHs 1903 T. M mpu3BaHO 0OECIICUUTH IMpeeM-
CTBEHHOCTH B TIpaBe, YTO OONBIICBHKAMI HE MOTJIO HE OBITH BOCIPUHSITO KpH-



Ipucsoenue ssepennozo umyuecmsa no Cosemckomy yzonosHomy yinoxcenuo 1918 zo0a 37

THaeckd. K TakuM BRIBOIAM TpPUXOISIT COBPEMEHHBIC HCCIEHOBaTeNH. Taxk,
A.UN. YygaeB oTMeuaeT, YTO «BOMPEKH HEKOTOPHIM YTBEPXKACHHSIM IPABOBOU
JIOKyMEHT HE YTPadWBaeT CBOCT'O 3HAUEHUS, JIAXKE €CII OH OCTajcs “B cTaTryce”
mpoekrta. MckimoueHne u3 9icia HCTOPUIECKUX HCTOYHUKOB COBETCKOTO YTo-
JIOBHOTO YIIOXKCHUS M3-3a TOTO, YTO OHO HE NMPUMEHSIOCH Ha MPAaKTUKE, IPHBO-
IWUT K UCKKEHHBIM TIPEICTABICHIAM TI0 PsiTy HanOoliee MPUHIMITHATBHBIX BO-
MIPOCOB YTOJIOBHOW MOJIUTHKHU TOCYJapCTBa U YTOJIOBHOTO IPaBa KaK OTpakKeHHE
nmanaou mmomutukm» [1. C. 6].

HecMmortps Ha TO uTO B OCHOBY YioxkeHHs 1918 r. ObuIa MmojiokeHa ues mpeeM-
CTBEHHOCTH I1PaBa, B YaCTHOCTH YTOJIOBHOro yioxkeHus 1903 ., HOpMBI 00 OTBET-
CTBEHHOCTH 3 IIPHCBOEHHE UMYIIIECTBA IPETEPIICIH B HEM PsiT I3MEHECHHH.

VYnoxenune 1918 1. comepxano paszmen 5 «lIpectymieHus mMpoTUB UMYyIIIe-
CTBEHHBIX TIPaB», COCTOSIIINNA W3 ceMU TiaB. [ maBa 23 ynoXeHUs: IMEHOBAIACh
«O HEOOBABIICHNN O HaXOIKE, IIPACBOCHUHN UY)KOTO MMYIIECTBA H 3JIOYIIOTpeO-
JICHWW JIOBEPHEM» aHAJIIOTUYHO TOMY, KaK M B YTOIOBHOM ynoxennu 1903 r.
3aMeTHM, YTO COCTaBbI BOPOBCTBA, pa300s, BEIMOraTenbeTBa (TII. 24) W MOIIICH-
HudecTBa (T 25) OBUTM IMO-TIPEXKHEMY OTAEICHBI OT TOHSATHS TPHUCBOCHUS,
a camo 10 cebe BOPOBCTBO ompenersuioch (cT. 260) kak TaliHOE MM OTKPBITOE
MOXHIIEHNE YYy>KOTO JBIDKAMOTO UMYIIECTBA, COBEPIICHHOE C IENBI0 €r0 IPH-
cBoeHmsL. Takasi CTPyKTypa 3aKOHA CBHICTEIECTBOBANIA O TOM, YTO IPUCBOCHHE
HUMYIIECTBa HEOOXOANMO OBLITIO ITOHUMAThH KaK MPECTYIUICHHE OTIUIHOE OT II0-
HATHSI TOXHUIICHUS, UMEIOIEEe CaMOCTOSTENFHBIE TIPH3HAKUA. A BOT JIETAIBHOTO
OTIpEJICIICHUSI TIOHATHUS TIpucBoeHUs Yioxenue 1918 r., B ormmuaue ot YTomoB-
Horo ynoxenus:i 1903 1., He comepXano, HE PaCKPBHIBAIO OHO M TPHU3HAKA
«yHIepkaHue Bemm», «pactpatay. Craths 256 Obuia chopMymupoBaHa cliemyro-
UM 00pa3oM: «...BHHOBHBIH B IPHUCBOCHHU BBEPEHHOTO €MY UYXKOTO IBHIKH-
MOT'0 MMYIIECTBA HAaKa3bIBACTCA...». [IpuMedaTenbHo, 9TO OTBETCTBEHHOCTH (B
BHJIC TPOWHON CYMMEI IPHCBOCHHOT'0) HACTYIIAA U B CIIydae COBEPIICHHUS TaKO-
O JISSTHUS «I10 JISTKOMBICITHIO).

B Vnoxennu 1918 1. 3akoHOIaTENH BIIEPBBIC B 0000IIEHHOM BUAE CHOPMYJIH-
POBaI OTHENBHO HPHU3HAKK «IOJDKHOCTHOTO MPHCBOCHUS», T.€. IIPHCBOCHHS, CO-
BEPIICHHOTO JIUIIOM, UCTIONB3YIOIINM CITyKeOHBIC TTOITHOMOYHS B OTHOIICHUH BBE-
peHHOro mMmymiecTBa. [Iprr 3TOM 3aKOHOIATEINIO YAAIOCH CKOHCTPYHPOBATh 3TOT
COCTaB B OJHOH CTaTh€ HOPMATHBHOIO aKTa, HE MproOerast K MepeurCICHIIO JacT-
HBIX CIIy4aeB COBEpIICHUS TaKOTO IPECTYIUICHHUS, KaK 3TO IPOUCXOAMIIO B paHee
MIPUHSTBHIX UCTOYHHKAX TpaBa. CTaths 257 YIIOKEHUsS TJacHia: «...0083aHHBIA 110
JIOBEPCHHOCTH M MHOMY 3aKOHHOMY ITOJTHOMOYHIO, WITH TI0 POXY 3aHSITHH W
CITY>KOBI IMETPH TIONCUECHHUE O TY)KOM HMYIIECTBE, BUHOBHBIN B IPUCBOCHHUH BBE-
PEHHOTO €My MMYIIIeCTBA HaKa3pIBaeTcsl. . .». OOparmaer Ha ceOsl BHIMaHHUE TAKOKe U
TO, YTO B OTJIIMYHME OT OMPEAEICHUS «[TPOCTOT0» MPUCBOCHUS, JAHHOTO B CT. 256, B
CT. 257 cnennanbHO HE OrOBapHBAETCSI IPEIMET TTPECTYIUICHHsL. To ecTh 3aKOHO1a-
TeJb, IMO-BUANMOMY, TIPH3HABAN, YTO IPH COBEPIIEHUH «TOLKHOCTHOTO ITPHUCBOC-
HISD» IM MOTJIO OBITh KaK IBIDKHMOE, TaK F HEABIKIMOE MIMYIIIECTBO.

HckimoueHneM U3 3TOro MpaBuiIa SBUIIOCH YIIOMUHAHNE OTICIBHO O MPUCBO-
SHHH ONEKYHOM «IY)KOr'0 IABMKIMOTO MMYILECTBA, COCTOSIIECTO B €T0 OIEKYH-
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CKOM 3aBeIpIBaHIM. CIeqyeT OTMETHTD, YTO BBI3BIBACT ONPEICICHHBIC COMHE-
HUS HEOOXOIUMOCTH (OPMYIHPOBAHUS ITOrO 3allpeTa B OTHENBHOH CTaThe
VYnoxenus (ct. 258). bonee Toro, 3Ta craThs ObLIAa MOCBSIICHA OTBETCTBEHHO-
CTH HE 3a IPHCBOCHUE, a 32 3J0YyNOTpedIeHNEe CIy>KEOHBIMU TTOIHOMOYHSIMHA H
€r0 YaCTHOMY CIIy4alo — <GJIOYIOTpeONIeHHEe YIMHEHHOE OIEKYHOM BO Bpe[
oreKkaeMoMy». Bo3MOKHO, MpUYIHA TAKOTO 3aKOHOAATEIEHOTO PEIIEHUs Kpo-
eTCsl B CTPEMJICHUU OTTEHHUTH 0COOYIO OMACHOCTH TAKOT'O IIPECTYITHOTO MOCsTa-
TEJILCTBA, IOCKOJIBKY CAaHKIHWS 3a TOJOOHOTO poja NessHHuE comeprkajia HaKasa-
HUEC B BHIC JIMMICHUS CBOOONBI HAa CPOK JO IATH JIeT (OTBETCTBEHHOCTH 32
«IOIDKHOCTHOE TIPHCBOCHHE) — HE CBBIIIC IISITH MECSIICB).

Vnoxenne 1918 1. ycraHaBmmMBalio TakKe€ W 3alpeT Ha MPHUCBOCHUE
«HANIEHHOTO KJIa/ay, a TAKKe «HAHAEHHOTO WK 3a0BITOr0 Uy)KOro MMYIIECTBa
WIH TIPUTYJIBHOTO CKOTa, XO3SWH KOMX BO BpeMs YUMHEHHS IPHCBOCHUS OBLI
BHHOBHOMY H3BecTeH» (cT. 255). [IpHHIMIIMAILHBIM OTIUYHEM OT paHee JeH-
CTBOBABIIIETO YTOJOBHOTO 3aKOHA SBHUJIOCH TO, YTO «yAEp)KaHHE, C IETBI0 00-
paIeHnsI B CBOI0 COOCTBEHHOCTD, MITH YMBIIUICHHAS PacTpaTa HaWICHHOTO HITH
3a0BITOr0 HEM3BECTHO KOMY NPUHAIEKANIETO MMYIIECTBA, HEM3BECTHO KOMY
MPHHAUICKAIETO TMPHUTYIBLHOI0 CKOTa» (cT. 254) Oonblle NPHUCBOCHUEM
HE IMEHOBaJIOCh. TakuM 00pa3oM, IPHCBOCHNUEM HA3BIBAIHCH JIUIIH IIPOTHBO-
MpaBHBIC JEUCTBHSI B OTHONICHUH KJIa/a, 3a0BITHIX BeIIEH, IPUTyIHHOTO CKOTa,
W3BECTHO KOMY INpHHAIISKAIMNX. [lo-BUIMMOMY, 3aKOHOAATENb B YIIOKEHHH
1918 r., B otnmmune ot YronoHoro ynoxenus: 1903 r., cTpemmiics mokas3ats,
9TO TEPMHUH IIPHCBOCHHE» MOXHO YIOTPEOJSIThH JINIIb B CIIydac HEBO3BpAIIe-
HUS BeIel, XO3sIMH KOTOPHIX M3BECTEH BUHOBHOMY, a Takke Kiaaa. JTo, Heco-
MHEHHO, CONMKAaJI0 COCTaB MPUCBOCHHS C MOXHUIICHHEM HMYIIECTBA, TOCKOIBKY
CTaHOBHJIOCH ITOHATHO, YTO IOJDKEH OBITH KOHKPETHBIH IMOTEPIEBINNI OT TaKOTO
npecTymieHns. YTo ke KacaeTcsl HeBO3BPAIICHNSI HEN3BECTHO KOMY TIPHHAIIC-
KAIIX BeMIel, TO 3/[eCh 3aKOHOAATENh JOMMyCKAeT TEPMUHBI «yIep KaHUE»,
«pacTtpaTa», HO HCKIIOYACT IIPHA STOM TEPMHH IIPHCBOCHHE», UTO YKa3hIBAET U
Ha TO, YTO NTaHHBIC TEPMHUHBI CTAJIM IPH3HABATHCS 3aKOHOIATENEM KaK HEpaBHO-
3HayHbIe. CaMo ke 1Mo cebe HeBO3BpaIlIeHHE HAIEHHOTO, CBA3aHHOE C «yAEp-
KaHUEM» U «pacTpaToil», 3aKOHONATENb, KaK IPENCTAaBICTCS, pacCMaTpHBa-
€T KaK YaCTHBIW, IYCTh U OoJiee OMAaCHBIN, CIydall «HEOOBSIBICHHS O HAXOIKE»
(ct. 253), He UMEIOMIUI KAKOTO-TM0O0 OTHOIICHUS K COOCTBEHHO «IIPHUCBOCHUIO
BBEPEHHOTO HMYIIIECTBAY.

Takum obpazom, Yiioxkenue 1918 r. BriepBbic B 00001IEHHOM BHIEe CHOPMY-
JHPOBAJIO MPU3HAKHA IIPHCBOCHUS BBEPEHHOTO MMYIIECTBA, COBEPIICHHOTO JIH-
IIOM C HCIIOIB30BaHUEM CBOETO CITY>KEOHOTO TIOIIOKEHHUS, «BBIBEJIO» M3 TOHSITHS
«IIPUCBOCHHE» IPOTHBOIPABHBIC JCHCTBUS B OTHOIIEHHWH HEU3BECTHO KOMY
MpUHAIICKANINX BEIICH, paBHO KaK M TEPMUHBI «yIepKaHUE», «pacTparay
U IpUOIH3MWIO €ro K MOHATHIO «moxumieHne». Ho, kak OBIIO CKa3aHO BEIIIE,
3TOT 3aKOHONATENLHBIA aKT HE ObLI BOCIPHHAT HOBOH T'OCYJapCTBEHHOH Blla-
CTBIO; YTOJIOBHOE 3aKOHOIATENHCTBO 1918—1922 rr. ObIIO MpEnCTaBICEHO OT-
JEeTHHBIMA JIEKPETaMH, TIOCTAHOBJICHUSIMH, ITOJIOKECHUSMHE, TIOCBSIICHHBIMA OT-
HOCHTEIBHO-YaCTHBIM BOIIPOCAaM, TPEOYIOIINM YTOJIOBHO-IIPABOBOTO PETYIHPO-
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BaHUs. YTONOBHBIN Koneke 1922 1. Takke ocTaBriI 0€3 BHUMAHUS T€ MOAXOAbI K
OIIPENETICHUIO MTPU3HAKOB IPHCBOCHUS BBEPEHHOI'0 UMYIIIECTBA, KOTOPBIE OBLIH
m3nokeHsl B Ynoxkennu 1918 . TlepBrrit coBeTckuit YTOMOBHBIN KOJEKC ITUPO-
KO HX OIpPEIEHI, MCIOJIb30BaB B OMHCAHUN OOBEKTUBHOH CTOPOHBI IPECTYII-
JIeHUSI TEPMHUHBI «pacTpaTay, «yIepKaHue Bemm». [Ipu3HaKku «IOIKHOCTHOTO
MPUCBOCHUS», HAIIPOTHB, OTPAHUYIII IPEIMETOM MPECTYIUICHHS — ICHBTH HIIH
WHBIE [EHHOCTH. TakuM 00pa3oM, WAEH MOJUTHICCKHA HEYTOXHOTO YIIOKEHHS
1918 1. He OBLIH peaTi30BaHbI B 3aKOHOIATEILHON MpakTHKe 20-X TT.
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The study of history of legislation providing for criminal liability for appropriation or embez-
zlement of entrusted property shows that there is no true picture of the list of criminal law sources
of the XX century in the official historiography of criminal law. Thus, it is necessary to clarify this
question. Decrees and resolutions of the Council of People’s Commissars of RSFSR are consid-
ered the first sources of criminal legislation in the Soviet state. However, the researchers of Russian
criminal legislation often shun the fact that at the beginning of 1918 the People’s Commissariat of
Justice adopted "The corpus of laws of the Russian revolution. Part five. Criminal Code". "It is still
unknown whether the Code of 1918 came into legal force, but it was not put into practice. Soviet
lawyers and politicians spoke about that legislative act negatively. Probably, such an assessment
was given because left Socialists- Revolutionaries composed the membership of the People’s
Commissariat of Justice, and the Code of 1918 was developed on the basis of the Criminal Code of
1903 and was meant to provide continuity in law and the Bolsheviks could not do otherwise but
apprehended it critically. However, despite the fact that the Criminal Code of 1918 (and Criminal
Code of 1903 in particular) was based on the idea of continuity of law, the norms on responsibility
for appropriation of property underwent a number of changes. For the first time the Code formulat-
ed general characteristics of appropriation of entrusted property made by the person using his offi-
cial position, "brought" out of the concept "appropriation" illegal actions in the relation to unknown
belongings, as well as the terms "deduction", "embezzlement" and brought it closer to the concept
"stealing"".

Nevertheless, that legislative act was not appreciated by a new government; the criminal
legislation of 1918-1922 was submitted by separate decrees, resolutions and provisions devot-
ed to the relative and private questions demanding criminal and legal regulation. The Criminal
Code of 1922 also disregarded those approaches to definition of signs of appropriation of
entrusted property that were stated in the Code of 1918. The first Soviet Criminal Code wide-
ly defined them, having used the terms "embezzlement", "retention of a thing" in the descrip-
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tion of the objective aspect of crime. On the contrary, the characteristics of an "official appro-
priation" were limited by a crime subject - money or other values. Thus, the ideas of political-
ly objectionable Code of 1918 were not realized in legislative practice of 1920s-era.
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