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HEMOTHUBUPOBAHHOCTb KAK OCHOBAHHUE K OTMEHE U USMEHEHUIO
CYIAEBHOT'O PEHIEHUS B KACCAIIMOHHOU U AITEJVIAHUOHHOU HHCTAHIUAX

I/ICCJ’ICI[yIOTCﬂ BOIIPOCHI HEMOTUBHUPOBAHHOCTH CyI[C6HOI‘0 PpEeUICHUs T10 YT'OJIOBHBIM J€JIaM KaK OCHOBAaHHUS €ro OTMEHBI. Hocpej:[-
CTBOM aHa/IN3a, U3YICHUS Cyﬂe6H0ﬁ TIPAaKTHKH, a TAKXKE MPEAMETAa U MPEACIOB PACCMOTPEHUS YTI'OJIOBHBIX J€JI CyJaMH KacCalluOH-
HOH 1 aHeHMHHOHHOﬁ I/IHCTaHI_II/Iﬁ JE€JIa€TCs BBIBOJA, YTO HEMOTUBUPOBAHHOCTH CyI[C6HOI‘O peuIeHus ABJIACTCA OCHOBAHUEM I OT-
MCHBI cy;[e6H0r0 peUICHUA. HOKaSaHO, YTO IIpU YCTAaHOBJICEHHU HEMOTUBHUPOBAHHOCTH cy,ue6H0r0 peuIeHUsT UMEIOTCS CYHIECTBECH-
HBIC pa3jinyus B HeﬁCTBHﬂX " peHICHUAX cyaa aHeJ]J]SILIPIOHHOfI u KaCCaLIPIOHHOﬁ HHCTaHHHﬁ, KOTOPBIE IPEAOIIPEACIICHBI TPEAME-
TOM U HOpe€aeiaMu p336I/IpaTeHLCTBa JCIT B BBIIICCTOAINNX WHCTAHIUAX. Hpej:maraeTcsI OHpeI[eHBHHLIﬁ aJITOPUTM HeﬁCTBHﬁ Cyla
aHeJ]Jl}ILIPIOHHOfI WHCTAaHIUU IIPU YCTAHOBJICHUA HEMOTUBUPOBAHHOCTHU 007KaJI0BaHHOTO CyI[C6HOI‘O peuIcHus.

KiaiwoueBbie cioBa: CyI[C6HOC PpEeUICHUE; MOTUBUPOBAHHOCTD, allCJUIAIIMOHHA, KaCCallUOHHAs MHCTAaHI[UH.

MOTHBUPOBAHHOCTD SIBISIETCS HEOTHEMIIEMBIM CBOM-
CTBOM CYHIEOHBIX pEIICHHH, KOTOpOE T'apaHTHPYET €ro
3aKOHHOCTh, 0OOCHOBAHHOCTh M CIIPaBEJIMBOCTH WU JAacT
BO3MOYKHOCTb YYaCTHHUKAaM IIPOLECCA pPealn30BaTh CBOE
MIPaBO Ha O0’KAJIOBAaHHWE PEIICHWS B BBIIICCTOSAIINE HH-
CTaHLUU.

MOTHBUPOBAHHOCTh, TaK e Kak ¥ 0OOCHOBaHHOCTS,
TECHO CBSI3aHO C TaKMM IOHATHEM KaK 3aKOHHOCTb U B
9TOM KJI0OYe MPOBEPKa MOTHBHUPOBAHHOCTU CYIEOHOTO
pelleHnsl JOJKHA CTaTh MIPEIMETOM PACCMOTPEHUS KakK B
CyJle aneNISUOHHOM, TaK U KaCCAIMOHHON MHCTaHLU.

MOTHBUPOBAHHOCTH TIPUTOBOPA M MHOTIO CyJAeOHOTO
pelleHHs] 03HAYaeT IPUBEJEHHUE HE TOJIbKO COBOKYITHOCTH
apryMeHTOB, 0OOCHOBBIBAIOIINX YCTAHOBJIEHHUE (haKTHIe-
CKHX OOCTOSITENILCTB JI€Na, NPUHATHE WM HETPHHSITHE
JIOKa3aTeIbCTB CyJOM, HA3HAUYEHUs ONPENEICHHOr0 BHIA
U pa3Mepa HaKa3aHus, NPUBEICHUS MOTHBOB PaccMOTpe-
HUSl TPAKIAHCKOTO HMCKA M PEIICHUNA HHBIX BOIPOCOB,
MOJUIEeXKAIUX PA3pPEIICHUI0 B IIPUTOBOPE, U MPHUBEICHUS
BHYTPEHHMX MOTHBOB, OOBSCHEHHS BCEX OCHOBaHHM
(opMHupOBaHUs BHYTPEHHETO yOeX/IE€HHsS Ha OCHOBE 3a-
KOHa U JoKa3aTenabcTB. OCOOCHHO BaXXHO B IIPUTOBOpE
IIPUBECTH MOTUBBI HECOINIACUS C TEMU MM UHBIMH J0BO-
Jamu cTopoH. IMeHHO Takoe MOTHMBHPOBAaHHUE IIPUTOBOPA
JIaeT BO3MOXKHOCTb CTOPOHE B ITOJTHOM M€pe peann30BaTh
CBOE ITPaBO Ha 00XKaJOBaHHUE.

Pa3znmuuus B MOMHOMOUMSX aNe/UISIMMOHHOM M Kacca-
LUOHHON MHCTaHIMN NpPeAONpEeAEIsSoT pa3iIH4HbIE NEH-
CTBUSI 3TUX CYAOB IIPH YCTAHOBJICHMH HEMOTUBUPOBAH-
HOCTH NPUTOBOPA MM MHOIO PEUIEHUs CyJa MEepBON HH-
CTaHLUU.

Opnnotlt n3 Gopm mepecMoTpa CyeOHBIX pEIICHUH SB-
JIeTCs aleJUIUOHHBIN MOPAJOK PACCMOTPEHUS YT OJIOB-
HBIX JIeJI B OTHOLIEHUH HE BCTYNUBIINX B 3aKOHHYIO CHITY
cyneOubIx pemreHuit. Jlo npunsTHs DenepaibHOTO 3aKO0-
Ha Ne 433-®3 or 29 nexabpst 2010 r. anesuIAIMOHHBIN
TIOPSAZIOK TIEPECMOTpa CYAEOHBIX pEIICHUH JeliCTBOBAl
TOJIBKO B OTHOLIEHWM PEIICHUI MHUPOBBIX CyAeH, U BBe-
JIEHUIO TAKOro MOPAJKa PaCCMOTPEHHs YTOJIOBHBIX JEN B
POCCHIICKOE  YTrOJIOBHO-NIPOLECCYAILHOE 3aKOHOIATENb-
crBo 7 asrycra 2000 r. mpemmectBoBana patuduKkarms
Poccuiickoit @enepanueii EBporneiickoll KOHBEHLIUH O
3aIlyTe MPaB YeJI0OBEKA ¥ OCHOBHBIX CBOOO/.

B cBoeM nepBoHauansHOM BHAe EBpomelickas KoOH-
BEHIHUS O 3aIIMTE IIPaB YEJIOBEKAa M OCHOBHBIX CBOOOI
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1950 r. He coneprkana mpaBa OCY>KJEHHOT'O Ha IEPECMOTP
OCYXJICHHS WJIM TIPUTOBOPA BBIIECTOSIINM cy1oM. Takoe
MIPaBO TAKXe HE OBUIO MPEIyCMOTPEHO U WHBIMH MEXITY-
HApOJHO-TIPABOBBIMU  JIOKYMEHTaMHU:  AMEpPUKaHCKOH
KOHBeHIMEH mpaB denoBeka 1969 r. m Adpuxanckoi
XapTUel IpaB yenoBeka U Haponos 1981 r.

Jaunerit npobden Bocnomamwm [Ipotokon Ne 7, xorto-
paiit Obu1 IpuHAT 22 HOsIOps 1984 1., a Tarke [Iporokon
Ne 11, npunsrenii 11 mag 1994 r. Iocnennum crt. 2 IIpo-
Tokona Ne 7 momyunia cienytomee HazBanue: «IIpaBo Ha
ameIuIuio 1Mo yromoBHeIM gemamy» [1. C. 323]. Yame
BCETO B PYCCKOM IIEPEBOJIE ITO MPABO 3BYUUT KaK IPaBO
Ha O0’KaJOBaHWE NPUTOBOpA IO YrOJIOBHBIM JEJNaM BO
BTOPO MHCTAaHIMH, IPHYEM CJIEIyeT OTMETHThb, YTO B
CaMOM MEXIyHapOJHO-IIPABOBOM JIOKYMEHTE HE yTOYHS-
eTcsl, YTO 3TO JOJDKEH OBITh O0SI3aTENBHO aleNJIsIIyOH-
HBII TOPAJOK.

Jo npunsatua @enepansHoro 3akoHa Ne 433-D3 cy-
ILIECTBOBAJIO J1B€ (DOPMBI IIepecMOTpa peIeHuil, He BCTy-
MIUBIIMX B 3aKOHHYIO CHIIy: Kaccalysl M aneJuIsLus, IpH-
YeM alNeISIIMOHHbBIA MOPSI0K ASHCTBOBAN JUIS PELICHHH,
MIPUHAMAEMbIX MHPOBBIMH CYIbSMHU IO YrOJOBHBIM Jie-
J1aM, 3a KOTOpble HaKa3aHWE HE MOXXET IPEBBIATH TPEX
Jet nunieHust cBodosl. CKianpiBatach napaJioKcaabHas
CUTyallls, B COOTBETCTBHU C KOTOPOHW IO NpecTyIUICHH-
sIM, KOTOpbIE HE 00nanany OOJBLION CTENeHbIo o0Ie-
CTBEHHOH OITaCHOCTH, OBLI BO3MOXKEH IEPECMOTp perie-
HUH, HE BCTYNUBIIUX B 3aKOHHYIO CHITY ITOCIIC0BATEIEHO
B aleJuIIMM U Kaccalid, B OTHOIICHHWH K€ MpEecTyIuIe-
HUHA CpemHel TSHKECTH, TSDKKUX M 0C000 TSHKKHX BO3MO-
’KeH OBLT TOIBKO KaCCAllMOHHBIA IEPECMOTp PEIICHUH.

Hcropryeckn OCHOBHOE OTJIMYHE TaK Ha3bIBAEMOH
YHUCTOM Kaccaluy OT amneuLIIUyU 3aKII09aeTcss B OCHOBA-
HUSIX M TIpOLeype mepecMoTpa penieHuid. Kaccanmonnas
WHCTaHIUSI MOIJIa PacCMaTpHUBaTh INPUTOBOPHI M HHBIE
pemieHust ToIbKO: 1) B cirydae SIBHOrO HapyIICHUS MPSIMO-
T'O CMBICIIA 3aKOHA W HETIPAaBWIBHOTO €0 TOJIKOBAHUS NPU
OIIPEJICTICHUH TPECTYIUIEHHS M poja HakazaHWs; 2) B
cirydae HapymieHus oOpsmoB U (OpM, CTONb CYIECTBEH-
HBIX, 4TO 0e3 COONIONCHUSI MX HEBO3MOXKHO MPU3HATH
NIPUTOBOp B CHJIE CyneOHOro pemeHus; 3) B ciydae
HapylIeHHUs IIPEJeJIOB BEJOMCTBA WJIM BJIACTH 3aKOHOM
MIPEOCTABIICHHON CyneOHOMY ycTtaHoBIeHHIO (CT. 854,
855, 912 Ycraa yronmosHoro cymonpousBozcrea 1864 r.)
[2. C. 421]. Ipyrumu cioBaMu, KaccallMOHHAsl MHCTaH-



LUl MOTJIa OTMEHUTh WM U3MEHUTH MPUTOBOP TOJBKO I10
BOIpocaM IpaBa. ANEIUISUUs B OTIMYHME OT Kaccaluuu
IepecMaTPUBACT JET0 U MO (PAKTUIESCKUM, U 10 FOPUIH-
YECKUM OCHOBAHUSIM, B TOM YHCJIE U B CHIIYy HECHpPaBel-
JIMBOCTH NpuroBopa. Ecium KaccalMOHHas HWHCTAHLUS
JIOBOJILCTBYETCS H3YYEHHEM IMCbMEHHBIX MaTepuajioB
JleNa, TO aleJUIAIMOHHAs WHCTAHIMS BIIpaBe IO COO-
CTBEHHOW MHHUIMATHBE WJIM MO XOHATAMCTBY CTOPOH HC-
CJeloBaTh T€ JOKA3aTelIbCTBA, KOTOPBIE HCCIEIOBAIUCH
CyIOM TMEPBOM HHCTaHIMM, & TaKXe JOIMOJIHUTEIbHbBIE
(HOBBIC) JOKA3aTENbCTBA, T.C. T€, KOTOPBIC HE OBUIH WC-
CJIeI0BaHbI CYJIOM IEPBOM MHCTAHIUU HETIOCPEICTBEHHO.

Takue >xe Uenu MnpecienoBal 3aKOHOJATeNb, KOrjaa
BBOIMII Kaccauuto denepanbHbiM 3akoHOM Ne 433-D3 ot
29 mexabps 2010 r., mpeaMeT Kaccanuu OBUT OTIpeecH
KaK 3aKOHHOCTh TPUTOBOPOB W WHBIX CYJEOHBIX pere-
Hui. OfHAaKO 3aKOHOJATENb, BBOAS KacCalMOHHOE IpPO-
HU3BOJCTBO B HOBOM BHJE, IMPEIYCMOTPEN B KAauecTBE
IpeMeTa PacCCMOTPEHHUSI CyJla KaCCallMOHHOW MHCTAHLUU
TOJIbKO 3aKOHHOCTb IPUrOBOpa WM OIpPEAEICHUs] U MO-
CTaHOBJICHUS! CyJla, BCTYNHUBIIUX B 3aKOHHYIO cuiy. Ho
IIpY 3TOM HE BOCHpUHSUI no3uuuu EBpomnelickoro cynaa mno
mpasaM udenoseka U KoncrurynuonHoro Cyaa PO o tom,
YTO OCHOBAHMA K OTMEHE WM MU3MEHEHHIO B CYZE amell-
JIAUMOHHOM M KAacCAllMOHHOW WMHCTaHIMM B CUJy pa3iu-
Yusi B UX TNPUPOAE HE JODKHBI COBIAJATh, MOCKOJBKY
OCHOBaHHUSI K OTMEHE M W3MEHEHHUIO NPUroBOpa B CYIeE
KacCallMOHHOW Y aneuIALMOHHOW MHCTAHUIUN COBMAJAIOT
(ITocranoBnenne EBponeiickoro cysa mo mpaBaM 4elioBe-
ka ot 24 mas 2007 r. Hemo «Pamuankos (Radchikov) mpo-
tuB Poccuiickoit @enepauumn»; [locranosnenue Koncru-
tyruoHHoro Cyna P® or 17 mromnst 2002 1. Ne 13-11).

Bompoc 0 ToM, MOXET JIM CyZl KacCallMOHHOW MHCTaH-
UM OTMCHUTH WM U3MEHUTH CyJNcOHBIC PEHICHUS, BCTY-
MUBIIUE B 3aKOHHYIO CHJIy 10 MOTMBaM HEBEPHOI'O ycCTa-
HOBJICHUS (DPaKTHUECKUX OOCTOSTENBCTB JIeNla MU HECo-
OTBETCTBHS BBIBOIOB CyJa (PAKTHUCCKHUM OOCTOSTEIh-
CTBaM Jieja, ¥ BCErja Jiu TaKoe U3MEHEHUE O3HAYaEeT, YTO
CyIl BMEIIAJICSA B BOIPOCH (pakTa, a HE IMpaBa OCTACTCS
MIPEIMETOM TUCKYCCHU, B TOM YHCIIC U HA YPOBHE Cyned-
HBIX PEIICHUH.

3aKoHOJATENb YCTAHOBUII TOJIBKO OY€Hb BECKHE OCHO-
BaHMs ISl OTMEHBI UJIM U3MEHEHUS! IPUTOBOPa B CTOPOHY
€ro yXyJImeHus (B YroJIOBHO-IIPOIIECCYaTbHOM TUTEPaTy-
pe UX UMEHYIOT (YHAaMEHTAIBHBIMHU). DTH OCHOBAHUS
JIOJIKHBI CTaBUTh MOJ, COMHEHHE CaM CMBICI U CYTh Ipa-
Bocyausi. JlaHHBIE MONOXKEHUSI COOTBETCTBYIOT MPUHLIMITY
OTIPENICIICHHOCTH CYACOHOTO pEIICHUs], BCTYIIABIIETO B
3aKOHHYIO cuiy. CBOI0O MO3ULUIO MO OIPENEICHHOCTH
BCTYIUBIIIETO B 3aKOHHYIO CHIIY CyIcOHBIX aKTOB BBIpa-
3un Koncrurynuonnstii Cyn Poccuiickoit denepanyu:
«HcknrountenpHas MO CBOEMY CYHIECTBY BO3MOXKHOCTb
MPEOJOIEHUS] OKOHYATEIbHOCTH BCTYNHUBIIMX B 3aKOH-
HYIO CHITy CyIeOHBIX aKTOB MPENAIONaracT yYCTaHOBIICHHE
TaKUX OCOOBIX TPOIETYPHBIX YCIOBHHA HX MEPECMOTPOB,
KOTOpEIC OTBEYANH OBl TPEOOBAHWSM MPABOBOH OMpere-
JICHHOCTH, 00ECIICYNBaEMON PU3HAHUEM 3aKOHHOU CHITBI
CyneOHBIX PEIICHU, UX HEOMPOBEPKUMOCTH, YTO B Op-
JIMHAPHBIX CYIEOHBIX MPOIETypax MOXKET OBITh TTOKOIIEO-
JICHO, JIWIITh €CITH KaKoe-THOO HOBOE FUTH BHOBH OTKPHIB-
meecss 00CTOSTENBCTBO WM OOHApPYXKCHHEBIC (DYyHIaMEH-
TaJlbHbIE HAPYLIEHUS HEOCHOPUMO CBUIIETENBbCTBYIOT O

cyneOHoi ommbOke, 6e3 yCTpaHEHUST KOTOPOH KOMIIETEHT-
HBIM CyJOM HEBO3MOXKHO BO3MEIIEHUE IPUYUHEHHOTO €10
yiep6a» (naHHas mo3unus conepkurcs B [locranosie-
Husx ot 11 mas 2005 1. Ne 5-IT u ot 5 ¢eBpans 2007 r.
Ne 2-T0).

OpHAaKO CMBICT MTPABOCY M 3aKIIIOYACTCS B IIPUHATHN
CIPAaBEIJIUBOrO PEIICHUs, KOTOPOE MPEANOoNaraeT MOTH-
BHPOBAaHHOCTh PELIEHUs C MPHUBEJCHHEM OTBETa Ha BCE
JoBoAbI cTOpoH. CIpaBeUIMBOCTh PELIEHHS UMEET 3Ha-
YEHUE HE TOJIBKO IJISL OCYXKIEHHOI0, HO U ISl IOTEPIEB-
1Iero, KOTOPBII HYXAaeTcsd B BOCCTAHOBIEHHUU €rO IIPAaB.
Crnenyer OTMETHTh, YTO CyAeOHas IPaKTHKA OKOHYATEIb-
HO HE OIpeJeNmIach ¢ NMPeIMETOM U MpejeraMu Kacca-
LUOHHOT'O PACCMOTPEHHUSI YTOJIOBHBIX €], O YEM CBHJE-
TEJILCTBYET M KOHIIETIIHNS «CIUIONIHOW» KacCalliy MPUTo-
BOPOB BO BHOBb CO3IaHHBIX KACCALMOHHBIX CyAax oOriei
IOPUCIUKIIHN.

VYA3BUMOCTh NMO3ULMK 3aKOHOAATENSI O HEBO3MOXKHO-
CTH BMEIIATENILCTBA Cy/la KacCallMOHHOW HMHCTAHIMH B
000CHOBaHHOCTh 1 MOTHBHPOBAHHOCTDH CY/I€OHOrO pere-
HUS TIPEAONpENeNnsieTcss TeM OOCTOSTENLCTBOM, YTO HE
MOMET CUMTAThC PELICHUE 3aKOHHBIM, €CIIH OHO He-
00OCHOBaHHO W HEMOTHPOBAHHO M 3TO TAaKKe 3aKperuie-
HO HOpMOI 3aKoHa, B yacTHOCTH cT. 7 YIIK P®. O6prano
OTMEHSISl IPUTOBOP B CIydYasX, KOra CyJ HEBEPHO YCTa-
HOBWJI (pakTHUYECKHE OOCTOSTENBCTBA AeNa MO0 UM JaHa
HEBEpHAas OLICHKA, CyJ KacCalWOHHON MHCTAHIMU B Kade-
CTBE OCHOBAaHMH OTMEHBI CCBHUIAETCSl Ha OIMINOKH, JOITy-
LIEHHBIE CYJOM IIPH HCCIEJIOBAHUU WIN OLIEHKE J[0Ka3a-
TenbCTB. [103TOMY HEBepHOE yCTaHOBJIEHHE (DaKTHIECKUX
00CTOSITENBCTB JIeNa, a TaKXKe HEelpaBWIbHAs OLEHKA Cy-
JlaMH TIEPBOM WM aneJuIsIUOHHON WHCTaHIMH (pakTHye-
CKUX OOCTOSITENIHCTB JIeNla M, COOTBETCTBEHHO, OMINO0Y-
HBII BBIBOJ| O KBaJHM(UKAIMU AESHHUS TaKKe O3HAYAIOT
OTCYTCTBHE 3aKOHHOCTH CYAEOHOrO pPEHICHUS M MOTYT
TIOBJIEYb B KacCAllMOHHOW MHCTAHIMK OTMEHY WM U3Me-
HEHHE BCTYNHMBIIETO B 3aKOHHYIO CHITy Cy/eOHOro perre-
Hust. Kpome Toro, HEeMOTHBHPOBaHHOCTD IIPUTOBOPA WM
WHOTO PELICHNUs], a TaKXKe HEelpUBEIECHUE U UTHOPUPOBa-
HHE JTOBOJIOB CTOPOH B CyJeOHOM PEIICHHH TAaKXKe MOTYT
CIIY)KUTh OCHOBaHHEM [UISi OTMEHBI WJIM HW3MEHEHHS pe-
LIEHUS B CYZ€ BBIILECTOSIIEH HHCTaHIMU. B cBsI3u ¢ aTHM
BO3HHUKAET BOMNPOC O Pa3sTpaHUYCHUU NpEAMETa U Ipefe-
JIOB PacCCMOTPEHUS YTOJIOBHBIX JIe] CyJaMH aIleJUISIOH-
HOU M KacCallIOHHON MHCTaHLUU.

IIpencraBnsieTcs, 4TO HEMOTHBHUPOBAHHOE pELICHUE
MOJUIC)KUT OTMEHE B CyA€ KaCCAallMOHHOM HMHCTAHIMU C
HAaIpaBJICHUEM JieJIa WM MaTepHraia Ha HOBOE pacCcMOTpe-
HUE, IOCKOJBKY €CJIY B PEIICHUN HE MPUBEIEHBI €r0 MOTH-
BBI, CTABUTCS N0l COMHEHHE CaM CMBICII IIPABOCYIUSL.

Koncturynuonnsiii Cyn P® HeomHOKpaTHO BBICKA3bI-
Bajcs Ha 3Ty Temy: «llonoxenus cr. 7, 123, 388 u 408
VIIK P® He nomyckaroT OTKa3 Cyl0B OT PaCCMOTPEHHS U
OLIEHKH BCEX JIOBOJIOB 3asIBJICHHMN, XOJaTalCTB WM Kaj00
YYaCTHHKOB YTOJIOBHOTO CYJOINPOU3BOJACTBA, a MpPEINU-
CBHIBAIOT MOTHBHMPOBATH CBOW PEIICHUS IyTEM YyKa3aHWs
Ha KOHKPETHBIE, JOCTATOYHBIE C TOUKU 3PEHUSI IPUHIHIIA
Pa3yMHOCTH, OCHOBAaHUS IO KOTOPBIM 3TH JOBOJBI OTBEP-
TafoTCsl pacCMaTpPHUBAIOIINM COOTBETCTBYIOIIEE OOpare-
HHE OpraHoOM WJIHM JOJDKHOCTHBIM JmioM (OnpeneneHus
ot 25 staBapsa 2005 r. Ne 42-O u ot 17 nexabps 2009 r.
Ne 1626-0-0).
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O0s13aHHOCTF MOTHBHPOBATh CBOM pemeHnst Koneru-
TYyIMOHHBINA cyn PO pacnpocrpansier Ha Bce BUABI pelie-
HUH, NPUHUMAEMBIX B YTOJOBHO-TIPOIECCYaTLHOM IIO-
psIKe M B OTHOLICHWH BCEX CTaJIUil YrOJIOBHOTO CYHO-
MIPOM3BOJICTBA, OCHOBBIBASICH HA IIPUHIUIE COCTA3ATEIb-
HOCTH, PaBHONpPABHS CTOPOH, MPE3YMIIUN HEBHHOBHO-
CTH, UCXOJISl U3 KOTOPBIX PELICHHUS MOT'YT OBITH BEIHECEHBI
TOJIBKO TIOCJIE PACCMOTPEHUSI U OIPOBEPXKEHUS JOBOJOB,
BBIJIBUTAEMbIX CTOPOHOM 3aIl[UTHI, B TOM YHMCJIE U B KaJO-
6ax Ha COCTOSIBIIMICSI IPUTOBOP, HE ONMPOBEPTHYTHIE J0-
BOJIBI MOT'YT TPAKTOBATHCSI TOJIBKO B MOJIb3Y OOBHHIIEMOTO
(Ompenenenus ot 8 utomnst 2004 r. Ne 237-0, ot 25 sHBaps
2005 1. Ne 42-O, or 27 smBapa 2011 r. Ne 32-O, ot
21 okts16pst 2008 r. Ne 510-O-O, ot 21 oxrsa6ps 2008 r.
No 565-0-0, ot 21 oktsa6ps 2008 r. Ne 607-O-0. ITocra-
HoBiteHHe oT 2 ¢eBpansa 1996 r. Ne 4-I1, or 20 ampens
1999 r. Ne 7-10).

HeMoTHBHpOBAaHHOCTh pEIICHMS, YCTAHOBJIECHHAs B
CyJe aneuIIIMOHHONW WHCTAaHIWHU, B OTIMYME OT Kacca-
LIMOHHOW MHCTAHIMH, HE BCETIa MOXKET TOBJICYb 3a COOOH
OTMEHY pEIICHWs W HallpaBJieHWE Jeja Ha HOBOE pac-
CMOTpEHHUE.

B ropuandeckoil nurepaType BBIACIAIOT JABAa OCHOB-
HBIX TPHU3HAKa aneJUBINuH: 1) paccMOTpeHue jena Mo
CyHIECTBY €Il€ pa3 U MOCTAHOBJIEHUE 0 HEMY IPUTOBO-
pa, 3aMEHSIONIETO IIPUTOBOP MEPBON MHCTAHINY; 2) JeH-
CTBHE aIleJUIAIIMOHHOW HMHCTAHIMH HCKIIOUYUTENGHO B
npeziesiax 3asBJICHHON »KajloObl WM TpeicTaBieHus [3.
C. 249-250].

CHOXXHOCTh PAacCMOTPEHHS Jela B aleUIIHOHHON
nHCcTaHuY B nopsake @enepansHoro 3axoHa Ne 433-D3
3aKJII0YAeTCsl B TOM, YTO OpraHU3alus CyIO0B CPEAHEro U
BhICIIEro 3BeHa Poccuiickoil denepannu U3HAYAIBHO HE
IpeAHa3Havauach JJIsl PACCMOTPEHHMS JIe]l B aleIUISIHOH-
HOM Topsiake. Y eciii roBOpUTH 00 aneIsIHOHHOM IpO-
N3BOJICTBE, KOTOPOE SIBJISIETCS €AMHCTBEHHO BO3MOXKHBIM
IIPU PACCMOTPEHNH HE BCTYNHUBIIMX B 3aKOHHYIO CHILY
cyneOHBIX perieHui crpan EBporeiickoro coro3a, To Tam
CYIIECTBYIOT CyJpbl, CHENWAIBHO CO3/aHHBIC ISl pac-
CMOTpEHHS Jiea B aneJUIALHOHHOM mopsiake. pyrumu
CJIOBAMH, «IIPOXOJMMOCTB» CYJOB CPEJHEr0 M BBICHIETO
3BeHa B Poccum He mpenHa3HayeHa JUisl areSuIIIHOHHOTO
nopsika paccMoTpenus aei. Ilpencrasisiercs, 4To IaH-
HYIO ITpo0JIEMy HEBO3MOXKHO Pa3pelnTh 3a CYET MPOCTO-
TO yBEJMYEHHs IITaTa CyAed B TOM ciydae, eciau OyJer
BBEJICH aleUIILMOHHBIN MOPSIOK IepecMoTpa CyAeOHBIX
peLICHHUH B TOM BHJE, B KAKOM OH CYIL[ECTBYET B CTpaHax
EBpomnelickoro coroza. MiMeercst B BUIy Takod MOPSIOK
aNeJUIIMOHHOTO MPOM3BOACTBA, NPU KOTOPOM arleIs-
LMOHHAS MHCTAHIMS HE MOXKET IIPUHSTH penieHne od oT-
MEHE CyAeOHOTO PElLIeH!s U HAalpaBJICHUH JieJla Ha HOBOE
paccMOTpeHne B CyJ NepBOW MHCTAHIMHM, a 00s3aHa BO
BCEX CIIydasiX pa3peuiuTh AeJ0 10 CyIIeCTBY M MOCTaHO-
BUTH IIPUTOBOP WJIM MHOE PEHICHHE MO CYIIECTBY MPOU3-
BoJIcTBA. CYITHOCTB «YHUCTO» aleIISIIUK U 3aKII0YaeTCs
B TOM, YTO CyJ 3TOH MHCTaHLUM B CIlydae OOHApYKECHHUS
HapylIeHUH 3aKOHAa CYAOM I1€PBOM WHCTaHIUH, B TOM
YHUCIIe W NPUHATHSA HEOOOCHOBAHHOI'O PEIICHWS B CHILY
HENpaBMIGHON OLEHKH (paKTHYECKHX OOCTOSITEIBCTB Je-
Jla CyZIOM, JIOJDKEH CaM YCTPaHHUTh 3TH HapYIICHHUS W I10-
CTaHOBUTH TPHUTOBOP WJIM IPHHATH pEIICHHWE IO CyIle-
cTBY npomsBoactaa [4. C. 234].
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WN.S. ®oliHunkuil B Hayaje NPOLUIOrO BeKa MHUCaN:
«Ecim Ob1 cyneOHBIN mepecMOoTp 00yCIIaBIHMBANICS €IMH-
CTBEHHO U BCEIEJIO0 3a/adaMH oOecrieueHHs MpaBHIBHO-
CTH CyIeOHBIX peleHNi W eNHCTBA CyleOHON NesTelb-
HOCTH, TO €ro CJIeNoBajo OBl JIOIMYCTHTh 0€3 BCIKHX
orpanndenuii. Ho Takoe monoxxeHue co3naio Obl KpaitHe
Ba)XXKHbIE NpakTHiyeckue HeynoocTBa. CyneOHbIe nena Ts-
HYMMCh OBl 10 OECKOHEYHOCTH, IPABOBBIC OTHOIICHUS
yTpaTuiu OBl BCAKYIO ycroiunBocTh» [S5. C. 268].

Hcxons wu3 cMbIcia Mpouexypsl ameluisiny, ee CyTh
COCTOUT HE B IIOJHOM «IIEPEPACCMOTPEHUM» YTOJIOBHOI'O
JieTia TOJIBKO MOTOMY, YTO KTO-TO W3 MPEACTaBUTENCH CTO-
POH He COTJIaceH € PEeIIeHUEM Cy/ia IepBOH HHCTAHIHN, a B
MIPOBEPKE 3aKOHHOCTH, OOOCHOBAaHHOCTH M CIIPAaBEUINBO-
CTH COCTOSIBIIETOCS CyIeOHOro pEIIeHHs Cyna NepBOH
MHCTAHIIWY T10 JIOBOJIaM aleJUISIIMOHHBIX TPECTABICHHS 1
xano6 (cr. 389° VIIK P®). Cyx BnpaBe, HO He 00s3aH
MIPOBEPATH IPOM3BOJICTBO TI0 YTOJIOBHOMY JAEIY B ITOJTHOM
o6beme (u. 1 cr. 389" VIIK P®). Cyrb anemismun cocTo-
UT B BO3MOXXHOCTH IIEPEOLICHKH BBIBOJIOB Cy/la IEpBOU
WHCTAaHIWY, BKJIIOYas BBIBOABI O (aKTHUECKUX OOCTOS-
TENILCTBAX YTOJIOBHOIO JE€Na, HCHOJIB30BAHHBIX CYIOM
TIepBOM WMHCTAaHIMM JOKA3aTENbCTB M MX COBOKYITHOCTH,
BKJIIOYAsi NPABOBYIO BO3SMOXKHOCTHb HCCJIEAOBAHMS HPHH-
LUIUAJIBGHO HOBBIX JIOKA3aTENbCTB M MPHUHSTHUS IPUHIUIIN-
JIBHO JIPYTrOro pelIeHH s 110 CYLIECTBY AEa.

VYCTaHOBMB HEMOTHBHUPOBAHHOCTH CYAEOHOrO perie-
HUS, Cy[ aleUIIIMOHHON WHCTAaHIUK MOXET IPUMEHHUTh
HECKOJIBKO BAPHAHTOB JECHCTBUIA.

BrioiHe BO3MOXHO, YTO, U3y4HB MaTepHaIbl Jefa, Uc-
CJIE/IOBAB JIOKA3aTeNIbCTBA, CyJ aNeUIIIMOHHON WHCTaH-
UM TIPUXOJUT K TEM € BBIBOJAM, YTO W CyI HEpBOH
WHCTaHIMM. Ha mpaxkTrke BO3HMKAeT Takas CHTyalWs,
KOrzia CyJ| aneuUILMOHHON WHCTAHIWHM HPUXOJUT K TEM
K€ BBIBOJIaM, YTO W CyJ IEpPBOH HMHCTAHIMH, OJHAKO B
caMoOM IIPUTOBOpPE HE yKa3aHbl MOTHBBI NPUHATHSI perie-
HUH WM HE BCE JOBOJBI CTOPOH paccMOTpeHbl. B Taxoit
CUTyallMd CyJ alleJUIIIUOHHON HHCTAHIMH BOCIIOJHSET
po0enTbl ¥ HEJOCTATKH PELICHUs CyAa IepBOM WHCTaH-
LIMH B CBOEM OINpeesieHnH (IT0CTaHOBJIEHUN), MOTHBHUPY-
€T TIPHUHATOE PEIICHHE W TeM CaMbIM BOCCTAHABIIUBACT
MOTHBHPOBAHHOCTh CYAEOHOTO pPEUICHUs Cyla HepBOi
WHCTaHIUH. B 5TOM ciIydae He Hy)XHO OTMEHSTh PEIICHHUE
cyla IepBOH MHCTAHIMH, €CIM HPaBWIBHOCTh yCTaHOB-
JIeHus PaKTUYECKUX OOCTOATENBCTB Jiefia, KBaTu(uKarms
JIesTHUS], BUJL M pa3Mep Ha3HAaU€HHOI'O HaKa3aHWs He Tpe-
TEpHEeBAIOT N3MEHEHHH.

Ecnn ke orcyTcTBHE MOTHBHPOBAHHOCTH PEILICHUS
COINPOBOXKIAETCS U MHBIMM OIIMOKaMH cyla MepBOi HH-
CTaHIMU: HE BCE JIOKA3aTENbCTBA MCCIIEOBAHbI, HEBEPHO
YCTAHOBJICHBI (DaKTUYECKHE OOCTOSTENbCTBA JeNa, UM
JlaHa HEBEpHas OIeHKa, HapyLIEHbl HOPMBI 3aKOHA IPH
Ha3HAYCHUH HaKa3aHWs, TO CYJl aleJUIIIHOHHON MHCTaH-
LIMA OTMEHSET PEIICHHE Cy/a NEpBOW MHCTAHLMH, MPH-
HUMaeT HOBOE PEIICHNE WIIM U3MEHSET €ro.

Hawnbosnee yacTo BcTpeyaromuMest HapyInIeHHEM Tpe-
00BaHUsI MOTUBHPOBAHHOCTH MPUTOBOpa SBISIIOTCS CIY-
Yay Ha3HAa4YeHHs IONOJHHUTEIFHOrO Haka3aHUs Oe3 yka-
3aHUsI, OYEMY CyJ] TPUHUMAET TaKOe PELICHHE.

Taxke H3BECTHBI Cilydadw, KOrJa HEMOTHBHPOBaH-
HOCTH NPUTOBOpA CIY)KMJIa OCHOBAHHEM JUIS PacCMOTpe-
HUS JIela B CyZe KacCalliOHHOW MHCTaHIMH. B xauecTBe



IpUMepa MOXKHO ITPHUBECTH OOLIMPHYIO MPAKTHKY Hepe-
Jaun Ha paccMmorpenue IIpesunuyma CTaBpONOIBCKOrO
KpaeBoro cyza cyassiMu Bepxosroro Cyna P® xanob na
HEMOTHBHPOBAHHbIE ITOCTAHOBIICHUSI 00 OTKa3e B yCJIOB-
HO-JIOCPOYHOM OCBOOOKIACHHH.

B xadecTBe OCHOBaHMI Mepenayy, B YACTHOCTH, B Ta-
KHX IIOCTAHOBJIEHUSIX YKa3bIBanoch: «Cyl HE BBICKa3al
KaKnX-JIM0O CyX/IE€HWH OTHOCHTEIIBHO CBEICHHUH O IoBe-
JICHUU OCY)XJCHHOTO B IIEPUOJ| OTOBIBAHUS HaKa3aHUs U
HE IPUBEII MOTUBBI TOT'0, I0YEMY OHH HE MOTYT SIBISATHCS
OCHOBaHMSIMH ISl YCIOBHO-JOCPOYHOTO OCBOOOXKICHUS
OCYXZIEHHOTO OT OTObIBaHMS HakazaHus» (Ilocranosie-
aue Ne 19-YKC16-637).

OcHOBaHUEM [UI IEpeAaddl Ha PAcCMOTPEHUE Yro-
JIOBHOTO Ji€lla CY[lOM KaCCAallMOHHOM MHCTaHINH SIBUJIOCH
OTCYTCTBHME MOTHBHPOBKHM Ipurosopa: «Cyn, kBamudu-
LMpoBaB JeicTBusi BUHOBHOrO 1o 4. 1 ct. 105 YK PO,
BOINPEKH TPEOOBaHMSAM 3aKOHA, HE MOTHBHPOBAJ B IpH-
rOBOpE HU MOTUB coBeplleHus M. yka3aHHOro mpecrym-
JICHWs, HY HaJIM4YKe y HEro yMbICIAa HA €r0 COBEPIICHUE.
W3n0xeHHBIN ke B ONMCATEIbHO-MOTUBUPOBOYHOM YacTu
IIPUTOBOPA BBIBOJ] O COBEPILECHUN OCYXKJCHHBIM yOUiicTBa
BBHJly BO3MYILEHHs MOBEACHUEM M. C ydeTOM BBIIIEH3-
JIOXKEHHOT0 SBISIETCA NPEXKIECBPEMEHHBIM, CIEIaHHBIM
0e3 aHayM3a M ydeTa 3aKOHHOCTH JICWCTBUI TOTEpIIEBIIE-
ro, MOCIYXHBIIUX OCHOBAaHUEM JUI1 NpowusBozacTBa .
BBICTPEJIOB B CTOPOHY OThe3kaBuiel aBTomammusD (I1o-
cranosienue Ne 20-Y[[17-18). Eme oqun npumep: cynbs
B CBOEM PEILIEHUH O NepeAade YroloBHOIO Jella BMECTE ¢
xayobol ykaszan: «OIHAaKO BONPEKH TPEeOOBaHMSIM CT.
307 VIIK P® cyn He mpuBen B NPUTOBOPE MOTHUBEI, IO
KOTOPBIM OH IpUIIEN K BBIBOAY O TOM, YTO OCYKICHHBIN
OCO3HaBaJl, YTO B pE3YJIbTaTe €ro JEHCTBUH MOXKET
HACTYNHUTh CMEPTh MOTEPIEBIIECrO, NPEABUIACT M JKEJal
HACTYIUICHHUSI CMEpPTH, T.€. ACHCTBOBAJ C YMBICIIOM Ha
IIPUYMHEHUE EMY CMEPTH, a TAKXKE O HAIMYUY MPUIUHHO-
CIEJCTBEHHON CBSA3HM MEXAY JEHCTBUSMU OCYXAECHHOIO U

HACTYIUBIIMMHU IOCJIEACTBHAMH B BHJIE CMEPTH IIOTEp-
nesmero» (ITocranosinene Ne 19-YKC16-410).

Takum 0Opa3om, HEMOTHBHPOBAHHOCTH IIPUTOBOpa U
WHOTO CyIEOHOTO pPELICHUs SBJISCTCS OCHOBaHHWEM IS
€ro OTMEHBI B Cy/I€ KacCallMOHHOM MHCTAHIIUM C HaIrpaB-
JICHHEM Ha HOBOE PAacCMOTpPEHHE JeJa WIM MaTepuaia B
CyJ TIEpBOM WJIM aneJUISIHOHHOM nHCTaHIMU. OJHAKO B
CyJe aneJUIAIHOHHOM MHCTAaHIIMH HEMOTHBHPOBAHHOCTh
MIPUTOBOpA WJIM WHOTO PEHICHHS MOXET IMOCITYXUTHb OC-
HOBaHMEM KaK JUIs OTMEHBI IIPUTOBOPA M IIPHUHSATHSI HOBO-
TO PEIIeHHs 10 AENy, TaK M Ul U3MEHEHUS NPUTOoBOpa
WJIN JUTS OCTaBJICHUS NPUroBopa 0e3 M3MEHEHUsL.

[ocnennee pemeHne He O3HAyYaeT, 4TO CyJ HEPBOH
WHCTaHIIUM Ka4eCTBEHHO paccMoTpen Jeio. B takoit cu-
Tyalluy CyJ aneJUISLINOHHOM MHCTaHLMH «JOAENal» pa-
60Ty 3a Cyx IepBOil MHCTAHIWMH, BOCIIOIHMII HEOCTATKH
TIPUTOBOPA.

Takoe monoXXeHne MOXKET IPUBECTH K MaccoBOil He-
Ka4eCTBEHHOCTH IIPUTOBOPOB, BBIHOCUMBIX CYIBSIMH TIE€p-
BOW MHCTaHIMHY, B HAJEXKAE HA TO, YTO aNeJUIALHOHHAS
WHCTAaHIUS JO/eNaeT HeoOXoxnmylo paboTy: «IOMOTH-
BHPYET», «JOPACCMOTPHTY, «aouccienyer». OxHako pac-
CMOTpEHHE JeNa B aleUIIIMOHHOM HMHCTAHIMH, «BOC-
TIOJTHEHHE» ITPOOESIOB U yCTpaHEHHE OMIMOOK, JOITYIIEeH-
HBIX CY/IOM NEpPBOH WHCTAHIMH, HEIOCPEICTBEHHO B
aneUISIMOHHON WHCTAHIMHU CYLIECTBEHHBIM 00pa3oM
COKpAaTAT CPOKH PAaCCMOTPEHMsI YrOJIOBHBIX JET M B KO-
HEYHOM uTore OyayT paboraTh Ha 3(PPEKTUBHOCTH Yro-
JIOBHOT'O CYZIOTIPOM3BOACTBA. VIMEHHO 3THMH MHTEpecaMu
U IIEHHOCTSMH JOJDKHBI PYKOBOJACTBOBATHCS CYIbI arein-
JISIIMOHHON MHCTAHIUH.

BmMmecre ¢ TeM HE0OXOMMO MPENOCTaBUTH CYLy ariell-
JISIIMOHHON MHCTAHIIMN BO3MOKHOCTH BBIHOCHTD YaCTHBIE
orpezieieHust (IOCTaHOBJIEHHS) B aJpec CyneH, Jommycka-
IOIIMX HEMOTHBHPOBAHHOCTH PEICHMH, JaXke B CIydae
OCTaBIICHUS PEIICHHS CyJbH IE€PBOM MHCTAHIMHU 0€3 M3-
MEHEHHSI.
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The aim of this article is to show the inextricable link between such properties of court decisions as legality, validity and motiva-
tion. Reason as a property of the court decision by virtue of Part 4 of Article 7 of the RF Code of Criminal Procedure is connected
with legality, validity and, accordingly, can be a subject of consideration not only in the court of appeal, but also in that of cassation.
Examples are given when the court of cassation considers and cancels decisions of the court of first and appeal instances on the basis
of their lack of reason. The study of judicial practice, of the subject and limits of the courts of cassation and appeal instances shows
that when a court decision is not reasoned, there are significant differences in the actions and decisions of the appeal and cassation
instances, which are predetermined by the subject and limits of these instances. A certain algorithm of actions for the court of appeal
is proposed when it establishes a non-reasoned court decision. If, having studied the materials of the case, having examined the evi-
dence, the court of appeal comes to the same conclusions as the court of the first instance, it leaves the decision of the court of the
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first instance unchanged and gives reason for the decision in its ruling. If a non-reasoned decision is also accompanied by other errors
of the court of first instance (not all the evidence was investigated, the factual circumstances of the case were incorrectly established,
they were given a wrong assessment, the norms of the law were violated in sentencing), the court of appeal cancels the decision of
the first instance court, changes it or makes a new decision. Thus, in the court of cassation, a non-reasoned court decision is grounds
for its canceling, sending the case for a new trial to the court of first or appeal instances. In the court of appeal, a non-reasoned court
decision is grounds for its canceling, making a new decision on the case and for changing the sentence or leaving the sentence un-
changed. Such a situation can lead to numerous low-quality decisions by judges of the first instance courts who can hope that the
court of appeal will do the necessary work on the decision: finish reasoning, hearing, investigating it, while they have a heavy work-
load. The consideration of the case, the “filling in” of gaps and the elimination of errors made by the court of the first instance direct-
ly in the court of appeal will significantly shorten the time for consideration of criminal cases and will ultimately work on the effec-
tiveness of criminal proceedings. These interests and values should guide the courts of appeal. At the same time, it is necessary to
provide the court of appeal with an opportunity to make private rulings addressed to judges allowing non-reasoned decisions, even if
the decision of the first instance judge remains unchanged.
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