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«KOHCTUTYUMOHHASA UAEHTUYHOCTDb»:
K BOIIPOCY O KOHKPETHU3AIIUU TEPMHUHA

PaccmaTpuBaercs mpobiaemMa MOHUMaHNs TePMHUHA KKOHCTHTYLMOHHAS HICHTHYHOCTEY, 0OHAPY)KUBACTCSI €ro IBOMCTBEHHAS Xapak-
TEPUCTHUKA, CBS3aHHAsE B OCHOBHOM C mepeBofoM. [Ipeiaraetcst BBeIGHHE TEPMUHA KKOHCTHUTYLOHHAS CaMOOBITHOCTBY, KOTOPBIH
HauboJee TOYHO C TOUKH 3PEHUS JIOTUKU M PYCCKOTO s13bIKa COOTBETCTBYET CMBICITy 000pOTa, 3aKpPEIUIEHHOTO B TeKcTe JloroBopa o
Esponeiickom Coroze. bosee Toro, npeipuHUMaeTcs MoIbITKa yTOYHEHUS ONPEIeICHHUsI STOrO MOHATHS.

Ki1ioueBble €j10Ba: KOHCTUTYLIMOHHAS WICHTUYHOCTh, KOHCTUTYLIMOHHASI CAaMOOBITHOCTh; KOHCTUTYLIUS; KOHCTUTYILIMOHHBII KOH-
TPOJIb; TPAIMLMS; HaHAIIMOHAIBHOE PABO; KOHCTUTYLIMOHHOE MIPABO.

B cBsa3u ¢ akTuUBU3aNUCH JCATCIHHOCTH HAJHAIMO-
HAITbHBIX CYZICOHBIX OPTaHOB B OTCUCCTBCHHOW U 3apyOeikK-
HOM roCylapCTBEHHO-IIPAaBOBOM JOKTPUHE BCE 4Yallle HU
0CTpee CTABUTCS BOIMPOC O KATETOPUH KKOHCTUTYLHOHHON
HICHTHYHOCTH» rocynapctBa. OJHAKO eIUHOU MO3MIHN
YUYEHBIX 10 MOBOJY €AWHOTO TIOHUMAaHHS 3TOM KaTeropuu,
moka, He oOHapyxmuBaercs. OTCYTCTBYeT W JIeTaJbHOE
OIIpe/IeNICHNE MOHATHS, KOTOPOE BCTPEYACTCS] B MYHKTE 2
crarbu 4 JloroBopa o Espomeiickom Coroze: «Coro3 co-
OJrosiaeT paBeHCTBO TOCYAAPCTB-wWIEHOB nepes Jlorosopa-
MU, YBAXACT HAUUOHAJIBHYIO HWHIAWBUAYAJIBLHOCTL TIOCY-
JIAPCTB-4JICHOB, IPHUCYIIYI0 MX OCHOBOIOJAraIOIIUM TI0-
JIATUYCCKUM M KOHCTUTYLIMOHHBIM CTPYKTypaM, B TOM
quciie B 00JaCTH MECTHOTO M PErMOHAJIBHOTO CaMOyIpaB-
nenust» [1], HO MPU YTECHUH ITOTO TOJIOKEHHUE B OPUTHHA-
e, 0OOHAPYKUBACTCSI, YTO OHO COICPIKUT HE KHAIMOHAIb-
HYIO MHAWBHIYalbHOCTBY», a «national identities» [2], urto
JIOCJIOBHO TMEPEBOJIMTCS KAK «HAIMOHAIIbHBIE HUIACHTUYHO-
ctu». B03MOXHO, UIMEHHO MOCIIe/{Hee BBEIO B 3aMella-
TENbCTBO ~ OTEYECTBEHHYIO  TOCYAapCTBEHHO-IIPABOBYIO
HayKy, B KOTOpOﬁ KOHCTUTYHHOHHYIO UJICHTUYHOCTD IPU-
HSTO TIOHUMATh, KK HEYTO OCOOEHHOE, TPHCYIIEE TOJIBKO
KOHKpeTHOMY rocymapctBy. OmHako, «identities», Bastoe
OT/IENIbHO, TIEPEBOJUTCS KaK CXOJCTBO, T.€. HU O KaKOM
CBOEOOpa3uM 37eCh U HE TOBOPUTCS.

[enbro0 HACTOSIIIIETO UCCIEAOBAHMS KaK pa3 U sSBICT-
Csi YTOYHCHHE TIOHATHA <KOHCTHTYIIMOHHAS WJICHTHY-
HOCTB».

[oHATUS «HHAMBHIYATBHOCTE» U KUICHTUYHOCTH» —
aHTOHUMEI. [lepBBI TEPMUH MOXKET TPAKTOBATHCA KakK
«xapaKTepHas, OTIMYUTEIbHAass O0COOCHHOCTh, CBOCOOpa-
sue gero-nubo» [3. C. 43]. aeHTUYHOCTD K€ paccMaT-
pHBaeTcsi 4yepe3 3HAUCHHE MPHJIAraTelIbHOr0 «HACHTHY-
HbIA (COBMAAAIOIMNNA € KeM-Tubo, 4YeM-Iubo, TOXIe-
CTBEHHBI UYeMy-n00, KOMY-THO0): TOXXIECTBEHHOCTD,
cosragenne» [Tam sxe]. [Toxoxkast MBICTb BCTpEYacTCs U
B CIIOBape WHOCTPaHHBIX CJIOB: «HICHTHYHOCTH (JIaT.
identicus “cooTBETCTBEHHBIN) — IMOJIHAS TOXIECTBEH-
HOCTB», a «MHAWBUAYyadbHOCTH (y1aT. individuum “Hene-
JUMOE”) — COBOKYITHOCTH OCOOEHHOCTEH, OTIMYAIOIINX
JIaHHOE SIBJIEHUE, MPEJMET WK CYIIECTBO OT €My M0J00-
Hpix» [4. C. 223, 234]. Takum 06pa3oM, B OpHIHATEHOM
nepeBoze Jlorosopa, 1o ujaee, 3aKOHOMEPHO UCTIONb3YeT-
Cs «UHAWBUIYAIBHOCTH» BBHJY JIOTMKH TOTO, YTO, 3a-
KPEIUICHO B OPUTHHAIHLHOM TEKCTE.
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ITo sTromy noBoay XKynben CTepK yTOUHSET: KOHCTH-
TYIHUOHHYIO MIAEHTHYHOCTH JIy4Ille BCEro MOHMMAaTh Kak
CaMOCTOSATENIFHOCTh, T.€. KaK IOCTOSHHYIO CIIOCOOHOCTB
rocymapcTB — wieHoB EBpomeiickoro Coro3a ompenemnsTs
cebg B paMKax pa3BHBAIOLICTOCS IIPOIlecca eBPOIEHCKOM
unTerpanuu [5]. OH ke TOBOPUT O CIIOXHUBILICHCS TCH-
JIEHIINY TPOTHUBOIIOCTABICHUS KOHCTUTYLIIMOHHOW HWAEH-
TUYHOCTH KaK €IMHO00pa3us M KOHCTUTYIIMOHHOW MAEH-
TUYHOCTH KaK CaMOCTH, ITPUBOJISILEH K TOMY, YTO HaIHO-
HaJIbHbIE CyJbl MOTYT OTJaBaTh MpeArodTeHue Jnbo Oa-
30BOMY OIPEIEJICHUIO OCHOBHBIX KOHCTHTYLIMOHHBIX
ocobeHHOCTEH, 100 T0AX01y, B KOTOPOM Ipeodianaer
croco6HOCTh onmpeaenaTh ceds [6. P. 281]. dpyrumu cio-
BaMH, 110 MHEHHIO y4YEHOTO, pacCMaTpPHBaeMbI TEPMHH
HMeeT [1Ba 3Ha4YeHUs. Bompoc B TOM, KaKOBO €ro KOH-
KPETHOE TOHMMAaHHE CO CTOPOHBI OpraHa BHYTPHUIOCY-
JAPCTBEHHOTO KOHCTUTYIIMOHHOTO KOHTPOJS, KOTOPBIi
MOJKET TPaKTOBATh «HUIACHTUYHOCTH» U KaK CXOXKECTb, H
Kak caMoObITHOCTH [7. C. 47].

JL.dM. beccenunk, aHamusupys noctynatsl Jlucca-
OOHCKOT0 J0r0BOpa OTHOCHUTENIHHO YKa3aHHOI'O BOIIPOCa,
IIUIIET, 9TO 0003HAYEHHBIH aKT 3]leCh OPHEHTHPOBAaH Ha
«rOCYJIapCTBEHHBIE CTPYKTYPbl M aKIEHT CMELIAaeTCs OT
HalMOHAJIBHON MIEHTHYHOCTH KaK TaKOBOH 10 KOHCTH-
TyHHOHHOI». U «Hanbosiee Ba)kKHOE 3HAYEHUE ITO MMEET
B OTHOIICHHWH CTEICHH, B KOTOPOW TOCyHapCTBA-UJICHBI
pa3pemanT WIA 3alpenialoT PEerHoHaJFHOE M MECTHOE
camoympasienne» [8. P. 42-44]. Tlonaraem, UIMEHHO 3TO
OKa3bIBACTCSI OJHOW W3 COCTABIIIONINX KOHCTUTYIIHOH-
HOW CaMOOBITHOCTH.

KcraTtu, Benrepckuit KoHcTUTYLIMOHHBIH CyJ] B CBOEM
pemrennn ot 12 wmrons 2010 r. mo nposepke JIluccaboH-
CKOTO JIOTOBOpPa yKa3aj, YTO JOKTPHHA KOHCTUTYI[HOHHO-
IO CyBEpEHMTETa JOJDKHA PAacCMaTPUBATHCS KaK HCTOY-
HHUK KOHCTUTYLIHOHHOW CaMOOBITHOCTH CTPaHbl U UMEHHO
OHA CIIY>)KUT OrpaHWYEHHEM MPUHININA IPHOPUTETa HOPM
EC. Amnamormussie pemieHHs BBIHOCWINCH B [loibrie
(24 wosi6pst 2010 1.), THE K KOHCTHTYIIMOHHOM CaMOOBIT-
HOCTHU OTHOCAT MNOJIOKEeHUs pasznenos 1, 2 u 12 Koneru-
Tymud 1997 1. (IpUHOMITEI KOHCTUTYIIHOHHOTO CTpOS,
mpaBa U CBOOOIBI TpakaaH, monpaBkd kK OCHOBHOMY 3a-
kony), u Yexun (8 mapra 2006 r.) [9. P. 18-19]. Kak
MOXKHO HaOJIOaTh, HEKOTOphIE 3apyOeKHBIE OpraHbI
KOHCTHTYLIMOHHOTO KOHTPOJISI B35UTH 32 OCHOBY MMEHHO
WJICI0 O HEMOBTOPHUMOCTH COJIEpKaHHs CBOMX OCHOBHBIX



3aKOHOB, 0003HAYMB ATO TEPMUHOM «KOHCTHUTYIIHOHHAS
CaMOOBITHOCTBY.

Haiinnii Kanumac, npencraBuTeNb JUTOBCKOM IOpHUC-
NPYAEHIUH, XapaKTEPU3ysl KOHCTUTYLIMOHHYIO HMJIEHTHY-
HOCTb JIUTBBI, IpeANonaraeT, YT0 OHa OCHOBaHA Ha TaKOU
(yHIAMEHTAIFHOW KOHCTHTYIIMOHHOW IIEHHOCTH, Kak
YBa)KCHHE K €CTECTBEHHBIM IMpaBaM 4YeNOoBeKa, rocyaap-
CTBEHHOW HE3aBHCHMOCTH U IEMOKPATHUH, U JAOJKHA BOC-
MPUHUMATHCS B 0OJIee IIMPOKOM KOHTCKCTE KaK HEOTh-
eMJIeMasl 4acTb 3alaJHOM JEMOKPATUYECKOM KOHCTUTY-
unoHHOW uneHTuaHocTH [10. P. 48]. I B nanHOM cnyuae
HaOJIOIaeTCs, UTO KATETOpUSl «KOHCTUTYIIMOHHAs WJICH-
TUYHOCTEY» YHOTPEOIAETCS KaK «TOXKIECCTBCHHOCTBY.

Ucnanckuii yuensiii I1. boH, BbIAETNA € JIMHIBUCTH-
YECKOM TOYKU 3pEHHS B MOHITHM «UAECHTHYHOCTH» [Ba
3HAYCHUS, B KOTOPBIX OHO YMOTpeOnsercs: 1) CHHOHUM
cnenuuaHOCTH (BakKHAsT CTOpPOHA (DyHIAMEHTAIBHBIX
HadJajJ, 3alluTa KOTOPOW OOecreYrBaeTCsl CCBUIKOW Ha
Hal[MOHAJIFHYIO WM KOHCTUTYIIMOHHYIO HWJIEHTUYHOCTb,
SIBJISIETCSI OCOOCHHOM, MPUCYILEH UMEHHO JaHHOW CTpaHe
U HE XapaKTEpHOH Ul APYrux CTpaH — wWieHoB EBpomneii-
ckoro Coro3a (kKak, HampuMmep, JeJo, CBSI3aHHOE C OTMe-
HOW JABOPSIHCKUX 3BaHMN B ABCTpPHHM)); 2) CHHOHHM TOX-
JIECTBa, KOTJa OJIHA BELIb SIBJISIETCS] TEM XK€ CaMbIM, UTO U
Ipyrast (B KaueCTBE COCTaBHOW YaCTH HAIMOHAJIBLHOM WK
KOHCTUTYLUHMOHHONW HMJEHTUYHOCTH MOJ 3alllUTOM OKa3bl-
BAIOTCSI MHCTUTYThl M 1ICHHOCTH, SIBJISIIOLIMECS MO CYTH
0OIIMMH JUTS TOCYJApCTB-WICHOB, KaK B CIIy4ae 3alllUThI
(yHIAMEHTAIFHBIX OCHOB KOHCTUTYIIHOHHOTO CTPOS, K
KOTOPBIM OTHOCSTCS, HalpUMEp, NPUHLUIBI IPABOBOIO
rOCyAapcTBa, AEMOKPAaTHUYECKOIO IOCyAapCcTBa, 3allnTa
npas 1 cBoOo uenoseka) [7. C. 47].

B Poccun m ctpanax CHI' game ucmonb3yercs Tep-
MHH «KOHCTUTYLIMOHHAsl MJIEHTUYHOCTb» B NEPBOM 3Ha-
YEHUH, YTO HAXOIUT CBOE OTPAKEHUE B TPyIax HU3BECT-
HBIX YYEHBIX, a TakXe B NpakThuke KOHCTUTYIMOHHOTO
Cyna P®.

Tax, T.A. BacuibeBa 0 JaHHOM KOHLIEMIUK TOBOPHT,
YTO 3TOT TEPMUH JOMYCKAET HaJIMIMe y TOCYHapcTB —
yineHoB Coro3a TakMX KOHCTHTYIMOHHBIX OCOOEHHOCTEH,
KOTOpbIE BBIIENSIOT HMX W3 4YHUCIA JPYTHX TOCYIapCTB
[11. C. 318].

KoHcTuTylMOHHAasT ~ MAEHTUYHOCTh, KaK  IHUIIET
C.II. YurpuHoB, — SIBJIEHUE MHOI0ACIEKTHOE, BKJIIOYAIO-
mee: 1) TONUTHKO-TIPABOBYIO MPHUPOAY TrOCYIapcTBa
(popma mpaBieHU, IOTHTHKO-TEPPUTOPHAIBEHOE YCT-
POMCTBO, MONUTHYCCKUI PEXKUM); 2) HATMYINEC KOHCTUTY-
LIMOHHOTO fA7pa, T.€. HOPM M TPUHIIUIIOB, 00JIAJAOIINX
aOCOJIIOTHBIM XapakTepoM; 3) obecrieyeHue BTOPOro ra-
panTtueil BeuyHocTH. KOHCTHUTYIIMOHHAs WIEHTHYHOCTD
SIBIISICTCS. OJIHUM M3 OCHOBHBIX (DAaKTOPOB, OIMPEICIISIO-
X ITIEHHOCTHBbIC JOMWHAHTBl WHAMBHUIYAJILHOTO KOH-
CTUTYLIHOHHOTO MPAaBOCO3HAHUS M KOHCTUTYLHMOHHOMU
KYJIBTYpHI Kak obmiecormanpaoro seieans [12. C. 36]. B
9TOM ONPENENICHUN aKLUEHT MOCTaBJIEH Ha COJEp>KaHUU
(ameMeHTax) MOHATHSA, a HE Ha ero cymuoctd. OgHaKo,
roJiaraeM, yKa3aHHOE€ MO>KET BbI3bIBaTh COMHEHUE.

[lo mepBoMy mnapameTpy XapakTepUCTHUKU TOCyJlap-
CTBa C TOYKH 3pPEHHS TEOPHUU TOCyJapcTBa W TMpaBa
YCHETHO MOAPa3ACISIIOTCA Ha BUABI U MOTYT MOJTHOCTBIO
WM YaCTUYHO coBnazath . Hampumep, KOHCTUTYLMOHHO
B Typkmenucrane (ct. 1), Tamkukucrane (cr. 1) u Ka-

3axcrane (4. 1 ¢T. 2) — NPUCYTCTBYET yKa3aHHe Ha pec-
MyOMUKaHCKyI0 (OpMy TpaBieHHs, KOTopas Ha3BaHa
«IPE3UTCHTCKON».

[Io BTOpOMY mapameTrpy BHUAWTCS, UYTO yKa3aHHAS
(hopMyITHPOBKa BeChMa pa3MBITa: IPEAJIOKESHHOE YISHBIM
MOJKET TaKkKe COAEPKaTh MOCTYJATHI O TpaBax YeJIOBEKa,
KOTOpBIE BBHJY COTPYAHHYECTBA I'OCYAApPCTB M OOLIMX
MEXTyHAPOIHO-IIPABOBBIX aKTOB OYAYT COBIAJAFOIIUMH.
B wactHocty, u B Pecniy6nuke Kaszaxcran (4. 2 cr. 18
Konctutynuu Kaszaxcrana) u B Pecniyonuke Y30ekuctan
(ct. 36 OcHOBHOTO 3aKOHa Y30eKHCTaHa) yCTaHaBIIMBa-
eTCsl MPaBO KaXAOTo Ha TaliHy JIMYHBIX BKJIAJOB U cOe-
peXeHUi, TOMUMO TPAAMLIMOHHOIO IIpaBa Ha TailHy Ie-
penuckH, Teae(OHHBIX IIEPETOBOPOB, IOYTOBHIX, Tele-
rpadHBIX U HHBIX COOOIICHUI.

[To TpeTbeMy mapaMeTpy, KaKk IpEeACTaBISICTCS, HE BCe
KoHcTuTynm Mupa comepxar ImoJI0KEeHU O CBOSH Hews-
MEHHOCTH, YTO BOBCE HE O3HAYaeT OTCYTCTBHE HX CaMo-
obiTHOcTH. Tak, B Y30ekucrane u B Kuprusum otcyt-
CTBYIOT yKa3aHHS Ha HEH3MEHHOCTH MOyokeHuil OCHOB-
HOTO 3aKOHa, Aenas uX Oonee TMOKMMH OTHOCHUTENIBHO
OTIMCaHHBIX.

Bmecte ¢ TeM B COBPEMEHHO MHpE, KaK TOBOPHT
B.[. 30pbKuH, HE MOXET OBITH OJUHAKOBBIX KOHCTHTY-
IUOHHBIX UICHTHYHOCTEH B pa3HBIX TOCYIapCTBaX, BIIPO-
4geM, KaK U He MOXET OBITh a0COIIFOTHO OJTMHAKOBEIX KOH-
CTUTYIIMOHHBIX IIeHHOCTeH. [IpudeM B mporiecce B3anmMo-
JIEHCTBUS C IPYTHMHU TOCYIApCTBAMHE, IIPOXOJIS ITAIl «CO-
TJIACOBAaHUS» CBOCH NMPaBOBOI CHUCTEMBI C MEXITYHAPO-
HBIMH 00513aTENbCTBAMH, TOJDKHA COXPAHATHCS €€ OTKPHI-
TOCTh K HOBBIM ITOJIOKUTEIBHBIM H3MCHCHHUSM M yCTOMU-
YHBOCTh, HE IO3BOJIIIOIIASl Pa3MbIBATh HAIMOHAJHHBIC
KOHCTUTYLMOHHBIE HOPMBI U TapaHTHH NpaB dYeJIOBEKa
[13. C. 27]. ITonaraem, 4T0 MOT'YT HMETH MECTO OJMUHAKO-
BO HaIlMCaHHBIE HOPMBI, COAEp KalIUecs B OAHOM U TOH
ke (hopme, HO ¢ pa3HbIM BOCIIPUSTHEM CyObEKTaMH pea-
nmu3aimu npasa. U, roBops B JTaHHOM KOHTEKCTE O pac-
cMmarpuBaeMoM siieHud, B.Jl. 30ppKHH Ha camMoM jeie
OIHKCHIBACT, YEM TOCYAaPCTBA MOTYT OTIHYATHCS APYT OT
Jpyra, TeM CaMbIM MMes B BHUIY KOHCTHUTYIIMOHHYIO Ca-
MOOBITHOCTD, @ HE CXOXKECTh.

I''A. TapxueB cuuTaer, 4YTO AOKTPUHA KOHCTUTYLIH-
OHHOM MACHTHUYHOCTH B MEPBYIO OYEpEb IMPEAIojaract
HETEKCTyallbHOE TIOHUMaHNEe KOHCTUTYIIMOHHBIX M3MEHe-
HUM, UCNOJIb30BaHUE JTOCTHKEHUH COBPEMEHHOW repMe-
HEBTHKH, KOTOpas y>K€ TaBHO BBIIIA 33 MpPEAebl TOIKO-
BaHUs MCKIIIOYUTENIBHO TeKCTOB. Ilo ero muee, B 3amuTe
HYXJAIOTCSl TOJBKO 0CO0O0 3allMIIEHHbIE YacTH KOHCTH-
TYHHOHHOTO TEKCTa, COCTABILSIIOLIME CHCTEMOOOpa3yro-
mee SApO HAlMOHAJIBHOTO KOHCTUTYLIMOHHOTO MOpPSAKa,
METOJIOJIOTHIO PAclo3HaBaHUA KOTOPBIX €Ille MPEeICTOUT
co3nath [14. C. 32]. cxonas U3 U3II0KEHHOTO, CTIOPHBIM
KaXeTCsl YTBEpP)KICHHE, YTO APYTHE TOJOKEHUS KOHCTH-
Tynuu (pSAIOBBIC) HE HY)XKIAIOTCA B 0c000ii 3ammre. Kpo-
Me TOTO, TPEKIEC YeM CO3JaTh METOIOJIOTHIO paclio3Ha-
BaHUS «SIICPHBIX TPATUIHI», IOJIATaeM, CICIyeT OIpe-
JIEIIATHCS C TEPMUHAMH M UX 3HAYCHUSIMH.

B TO ke BpeMs HEKOTOpHIC aBTOPHI, B YACTHOCTHU
JI.A. TlogonsH, yTouHSIOT, 4TO B Poccuiickoit denepanun
yXe cgopMHpoBaiIach JOKTPUHA KOHCTHTYIIMOHHOM
upeatuaHoctu. [lo muenumio JI.A. IlomonsH, KOHCTHTY-
IUOHHASI WICHTUYHOCTh — YHHUBEPCAIbHAS HHTEIPHPYIO-

197



mast KaTeropus, OTpakaromasi BCIO MMPaBOBYIO OpraHM3a-
A0 UJECHTUYHOW MPaBOBOM CHUCTEMBI TOCYAApCTBa, €0
LEJIOCTHYIO TIPABOBYIO JECHCTBHTEIBHOCTH, OCOOEHHOCTH
KOHCTUTYIIMOHHOTO CTPOSI TOCYIapCTBa, UTparomas Kiro-
4eByl0 poiib B cucteme menHocreit [15. C. 98]. Omnako
CIIOPHBIM SBIISICTCS YTBEP)KACHHE O CPOPMHUPOBAHHOCTH
JIOKTPUHBI KOHCTUTYLMOHHOW MIEHTUYHOCTH, TaK Kak
aHaJIN3 CYIIECTBYIOUINX HAayYHBIX TPYAOB IO 3TOMY BO-
IIPOCY BBIABISET OTCYTCTBHE KOHKpPETH3allMH JaHHOTO
TEpMHUHA. 37€Ch )K€ MOXXHO HaOJI0/IaTh M IEpeIuieTeHHe
HUHAMBUIYaNbHOCTH (CaMOOBITHOCTH) U HJIEHTHYHOCTH
(yauBepcanpHoCcTH). [0 Hee, 0coOOCHHOE HE MOXKET OBITh
YHHUBEPCAIbHBIM.

B Ilocranosnenun Koncrutyunonnoro Cymga P® ot
14.07.2015 Ne 21-IT [16] MoxHO OOHApYXHUTB, UTO HC-
MONB3YeTCSl TEPMHUH «HAIMOHAIBHAST KOHCTHTYLMOHHAS
HACHTHYHOCTH», HO BIOCIIEICTBUH BCTPEYACTCS «KOHCTH-
TYLIIMOHHAS HICHTUYHOCTH» — (POPMYIHUPOBKA, KOTOpasd,
o MHeHHI0 Cyza, COEpKHUT B NMEPBYIO OYepeab HOPMEBI O
(byHIIaMEHTaIbHBIX TpaBaxX, HOPMbI 00 OCHOBaX KOHCTH-
TyIHOHHOTO CTposl. OIHAKO MNpPenCTaBIsAEeTCSA, YTO ITO
MOHATHE 3HAYUTENFHO IIUpPE W HE MOJIyYIIIO 3[1eCh «IIO0JI-
HOTO PAaCKPBITHS» BBUIY MHOW 33aJadd OpraHa KOHCTHTY-
IUOHHON OCTHIIMM B paMKaX BbIHeceHHs 3Toro [locra-
HoBIeHHs. boyee Toro, B mpaBoBo mo3unuu KoHcTUTy-
nuonHOro Cyia OHO BHIUTCS HE KOHKPETHBIM: IO CMBICITY
HAalpanyBaeTcss «KOHCTUTYLMOHHAS CaMOOBITHOCTBY», a
yIoTpeOIseTCsl «<KOHCTUTYLIMOHHAST UJICHTHYHOCTBY, NPH-
4YeM MEPEUYUCICHHOE MPEJICTaBICHHBIM OpPraHOM MOXET
COBMAJIATh W C APYTUMH TOCyapcTBaMH U He OBITH abco-
JIOTHO YHUKAIBHBIM: ITOI00HOE HaOMI0aeTCsl B IPAKTHKE
OpraHoB KOHCTUTYIHMOHHOTO KoHTpoisisi Wramuu, OPT,
®pannuu u ap.

B IlocranoBnennu ot 19.01.2017 Ne 1-IT [17] pac-
CMaTpUBACMBI TEPMUH BCTPEUAETCS B CIEAYIONIEM KOH-
TEKCTe: «...0T yBaxkeHus Epomeiickum Cynom mo mpa-
BaM YeNOBEKa HAIMOHANIbHOM KOHCTUTYLMOHHOW HJEH-
TUYHOCTH BO MHOTOM 3aBUCHT 3((eKTUBHOCTH HOPM
KoHnBeHIIMU 0 3amuTe MpaB uYeloOBeKa U OCHOBHBIX CBO-
001 B POCCHIICKOM KOHCTHUTYLIMOHHOM IIPAaBOIIOPSAKE.
IMpu3HaBass QyHIaMeHTanbHOE 3HAaYE€HHE EBPOIEHCKON
CHCTEMBI 3aIIUTHI MIPaB M CBOOOJ YeJIOBEKa, YaCThIO KO-
TOpOH SABJISAIOTCS NocTaHOBIIEeHUs EBponeiickoro Cyzna no
npaBaM uenoBeka, Konctutyunonnsii Cyn Poccuiickoit
®denepanuyl TOTOB K TIOUCKY MPABOMEPHOTO KOMIIPOMHC-
ca pagy HOIIep)KaHHUs STOW CUCTEMBI, OCTaBIIAA 3a CO0OM
ONpesielIeHHe CTENEeHH CBOEH TOTOBHOCTH K HeMy, IIO-
CKOJIBKY TpaHHMIBI KOMIpPOMHCCA B IaHHOM BOIpOCE
ouepuuBaeT uMeHHO KoHcturynus Poccuiickoit denepa-
IIUU», — OTCIO/Ia HAINPAIINBAETCS BBIBOJ, YTO MMEHHO B
OCHOBHOM 3aKOHE 3aKpEIUISIOTCS] BOIPOCHI, CBA3aHHBIE C
KOHKpeTH3alllel NaHHOro moHATHsS. B To xe Bpems
npencraBisgeTcs, 9To CyJ UCTONB3YeT «UACHTHIYHOCTEY B
KOHTEKCTE CXOJICTBA, KOTOPOE MPEIOTPEISICHO IS TOC-
yaapcTB, patuQUIMpoBaBINX KOHBEHIHIO O 3aIlIuTe
IIpaB YeJIOBEeKa U OCHOBHBIX CBOOO.

Heckonbko WMHOE 3HAYCHHE MPUOOPETACT «KOHCTHUTY-
IIMOHHAS NIeHTHYHOCTE» B [loctanoBnenun ot 06.12.2018
Ne 44-T1 [18], u U3 ero cMbicna CiIeayeT, 4To 0e3 paspelle-
HUS CBSI3aHHBIX C KOHCTHUTYI[IOHHBIMH HadajaMH BOIIPO-
COB O TeppHUTOpHAX cyObekToB Poccuiickoit denepanuu,
BKITIOYast PeCHyOJIMKY, HEBO3MOXKHA IIOJHOIICHHAs KOH-
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CTHUTYIIHOHHO-TIPABOBAasl HWIACHTUYHOCTH CyOBeKTOB Poc-
cuiickoit dexeparul Kak myOIMIHO-TIPABOBBIX TEPPUTO-
pHANBHBIX 00pa30BaHMN B (eAepaTUBHOM TOCYIapCTBE
[18]. OmATh ke «HAEHTUIHOCTH» MOXKET OBITH BOCITPHHSI-
Ta 37eChb Kak IapaMmeTp CXOJICTBA, CJIEAys KOTOpOMY
ompenensioTes cyobekTsl Pocenn.

IIpesupenrom PO B.B. Ilytunsim B Ilocnanuu @e-
nepansHomy CoOpanuro ot 4 gexabps 2014 r., mo
HalleMy MHEHUIO, Haubojee ynadyHO BBIODAH HMHOH
TEPMHH, KOTOPBIH yIIOMHHAJICS B paMKaX HEOOXO0IUMO-
CTH CTPOMTH MEXAYyHapoaHoe oOlleHHe Ha OCHOBE 0Oa-
30BBIX IPUHIMIIOB: PABHOINPABUs, MparMaTu3Ma U B3a-
MMHOTO YBa)X€HMS, COXpPaHEHMs] HALMOHAJIBbHOM caMo-
OBITHOCTH W TOCYAAapCTBEHHOTO CYBEPEHHTETa BCEX
CTpaH-y4acTHHUI (ITO OBLIO YMOMSHYTO B KOHTEKCTE
mpeAcTosmeld axkTuBu3amuu pabotel  EBpasuiickoro
SKOHOMHUYEeCKoro cor3a) [19]. HUHTepecHo, 4YTO WHC-
[OJB30BAJICA MMEHHO TEPMUH <«HALMOHAJbHAs CaMo-
OBITHOCTB». PackphiBas ero 3HaUCHHE, OOHAPYKUBACM,
YTO TPaKTyeTCsS OH uYepe3 IpHiIaratelbHOe CaMOOBIT-
HBII — «cBOeoOpa3HbIil, HE MOX0XHUH Ha APYTUX, UAY-
Ui cBOUMH MyTssMU. CaMOCTOSITENIbHBIA B CBOEM pa3-
utum» [20. C. 618]. U B u3/10keHHOM clly4ae, ToJia-
raeM, 3TOT TEPMHHOJIOTHICCKAN 0OOPOT UCIOJB30BaI-
Csl HE TOJIBKO B 3THOJOTMYECKOM, HO U B INPaBOBOM
CMBICIIC, T.€. O3HAayall KOHCTHTYLIHOHHYK) CaMOOBIT-
HOCTB, KOTOPYIO MOKHO OOHApYXUTh HE TOJHKO B KOH-
KPETHBIX KOHCTUTYLUHOHHO-NPAaBOBbIX HOPMax, HO U B
nyxe OCHOBHOTO 3aKOHa.

Ha nanHBI MOMEHT B HayKe KOHCTUTYLIHOHHOTO Ipa-
Ba ymmb K.B. Kapnenko ymorpebiseT TepMHUH «KOHCTH-
TYIIMOHHAsI CaMOOBITHOCTE», IEPEBOS TTON0KEHUE paHee
yKa3aHHOTO jJoroBopa (constitutional identity), kKoTopsrii
IpeAgaraeTcsl MOHMMAaTh KaK YHHUKAJIBHOCTb M HEIIOBTO-
PUMOCTb TOCYJapcTBa IO CPaBHEHUIO CO BCEMU IPOUYUMU
[21. C. 272].

PestoMupys HU310XKEeHHBIE O3UIUU, €CITU CIE0BaTh
JIOTUKE 3apy0eXHBIX aBTOPOB, TO KOHCTUTYILMOHHAs
UJEHTUYHOCTh B OCHOBHOM MOET BOCIPUHUMAETCA
MMEHHO KaK KOHCTHTYIHOHHasi caMOOBITHOCTb. B ore-
YECTBEHHON TroCyapCTBEHHO-NIPABOBON NOKTPHUHE 3TO
MOHATHE MO-NIPEKHEMY OCTaETCS NPEAMETOM IHCKYC-
CHM M HETOYHOCTEH, KOTOPBIE CBSA3AHBI B IEPBYIO OYeE-
pellb C HEKOPPEKTHBIM MEPEBOAOM Nos0KeHul Jlucca-
60HCKOTO moroBopa. OmHaKo, HECMOTPS Ha TO HYTO
Poccuss He sBngercs wienom Esponeiickoro Corosa,
KOHKpeTH3allusd JaHHOrO o0OpoTa M €ro JieraiabHoe
3aKperjieHre MO3BOJIWIM Obl OoJiee MIOJOTBOPHO B3a-
umojeiictBoBath B CoBeTe EBpOIBI U HE UMETH CIOXK-
HOCTelt Bo B3auMooTHoIIeHusx ¢ EBponeiickum Cynom
10 IIpaBaM YeJIOBeKa.

Ilo namemy muenuto, Koncturyrus Poccuiickoit @e-
nepany — (GopMa 3aKpeIUIeHUs] HEKOTOPBIX TOJIOKEHHN
KOHCTHUTYIIMOHHON WICHTUYHOCTH H  CaMOOBITHOCTH:
HEKOTOPBIE HOPMBI COOTBETCTBYIOT TpeOOBaHUSIM oOIIIe-
MIPU3HAHHBIX NPUHIUIIOB U HOPM MEKAYHApOJIHOIO MpaBa,
a WHBIC — SBISIOTCA HCKIIOYHTCIBHBIMH, OCOOCHHBIMHU,
XapaKTepHBIMU TOJIBKO JIJIsl OTEYECTBEHHOI'O TOCYAapCTRA.

Jns KOHCTUTYIMOHHOM HWJIEHTUYHOCTH XapaKTEpHO
pelenMupoOBaHNe KOHCTHUTYIIHOHHO-TIPABOBBIX HOPM, HX
YHHUBEpcanu3ays. A Ansi caMOOBITHOCTH — HAI[MOHAIIb-
Hasi IPEeMCTBEHHOCTb, TPAIHIIUS.


http://www.consultant.ru/document/Cons_doc_LAW_30222/%23dst0
http://www.consultant.ru/document/Cons_doc_LAW_2875/%23dst0

KoHCTUTYITMOHHYI0O C€aMOOBITHOCTh OBLIO OB HE
KOPPEKTHO BOCIPUHUMATH JIHIIb KaK HCKIIOYUTEIHHO
HOPMATHBHBIC MOCTYJIAThI, OXpaHsIeMble MPUHIUIIOM
HEBMEIIATEIbCTBA BO BHYTPEHHHUE Jiesia rOoCyIapcTBa.
OTa KaTeropusi OTpakaeT He TOJIBKO (OPMAaIBHO OTIpe-
JICIICHHBIC MPABUIA-MIOBEACHUS, XOTS UX M MOXHO OBbI-
J0 OBl B TAKOM Cllyyae Ha3BaTh «KOHCTHTYLHOHHBIM
SIpOM». DTO elle W MpaBoBas JesiTeNbHOCTh KoHCTH-
tyuuonHoro Cyna, KoTopas co34aeT AMHAMUKY KOH-
CTUTYIIMOHHO-TIPABOBLIX HOPM 663 U3MCHCHUA UX
(dbopMbI, TEM CaMbIM 00€CIeUnBasi MOCTOSHHOEC KOHCTHU-
TYILIMOHHO-IIPABOBOE pPAa3BUTHE TOCYJIapCTBa, MOCPeE]-

CTBOM CO3JIaHHS JWHAMHYECKOH CTaOMIBHOCTH HOPM
Koncturynuu.

Kareropnsi KOHCTUTYITHOHHOW CaMOOBITHOCTH BKJIO-
YaeT TaKXE€ W HALMOHAJIBbHBIM MHTEPEC, KOTOPBI MOXET
OBITh TIEPEMEHHBIM B 3aBHCHMOCTH OT JTara UCTOpHYC-
CKOI'O Pa3BUTHSI TOCYAApCTBAa U €r0 YCTPEMIICHUMH, U TIpa-
BOBOE€ CO3HAHHE.

Takum 00pa3oM, KaTeropud «KOHCTHTYIHOHHAS
UJCHTHYHOCTb» U «CaMOOBITHOCTBY Pa3HOHANPABJICHBI U
HE TOXJIECTBEHHBI IPYT JIPYTy, a cleJoBaTeIbHO, Halpa-
[IMBAETCS HEOOXOAMMOCTh AajbHEHIIeH MPOPabOTKH HX
MPU3HAKOB U pa3rpaHU4CHUS.
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The authors analyze the opinions established in the domestic and foreign doctrine on the definition of the concept “constitutional
identity”. Scholars still do not have a single opinion on this issue, and there is no legal interpretation of this term. This is due to the
inaccuracy of the translation of the Treaty on the European Union, in which it is used for the first time. The urgency of specifying
this concept is primarily associated with the intensification of the activities of supranational judicial bodies. Despite the fact that Rus-
sia is not a member of the European Union, the specification of the concept would also allow for a more fruitful interaction in the
Council of Europe, and when dealing with the European Court of Human Rights. That is why the aim of this study is to clarify the
meaning of the term “constitutional identity”. The study is based on theoretical works by foreign (L.F.M. Besselink, D. Zalimas, J.
Sterck, P. Bonaire, S.P. Chigrinov) and Russian (T.A Vasilyeva, G.A. Gadzhiev, V.D. Zorkin, K.V. Karpenko, D.A. Podolyan) au-
thors. The methodological basis of the study was dialectic, formal-logical and formal-legal methods. In particular, the use of the dia-
lectical method contributed to the study of the term “constitutional identity” in its formation and development. The formal-logical
method contributed to distinguishing between the concepts “constitutional identity” and “constitutional originality”. The formal-legal
method helped show the ambiguity of the language fixed in the norms. The study revealed that, if we follow the logic of foreign au-
thors, constitutional identity, basically, can be perceived as constitutional originality. In the Russian state legal doctrine, this concept
is still the subject of inaccuracies, which are primarily associated with the incorrect translation of the provisions of the Treaty on the
European Union. As a result, it is proposed to pay attention to the fact that constitutional identity and originality are different, alt-
hough they have a common form of consolidation, which is the Constitution of the Russian Federation. Constitutional identity is
characterized by the reception of constitutional legal norms, their universalization, while originality is characterized by continuity.
The authors assume that the category of constitutional originality includes the national interest, which can vary depending on the
stage of the historical development of the state and its aspirations, which allows considering this category as a developing one.
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