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OCHOBAHMUSA 1 BUbI UHIAUBUIY AJIU3ALINN
HAKA3AHMUA IIPU EI'O UCIIOJIHEHUA

OcHosanus uHOUBUOYATU3AYUU HAKAZAHUS MO2YM 00YCI08IUBAMYb KAK €20 YCUleHue,
mak u cmaeuenue. B npoyecce omovisanus Haxazanus Mo2ym 603HUKHYMb OCHOBAHUS
He MOAbKO 0I5l CMASYUEHUS HASHAYEHHO20 CYOOM HAKA3AHUS, HO U O NOJAHO20 0C80-
6001c0enusi om He2o. O6OCHOBAH 8bIBOO, MO CMABUMb 8ONPOC 00 YCMAHOBNIEHUU Y20-
JIO6HOU OMBEMCMEEHHOCIU 34 HEOOHOKPAMHOE CO8epuleHue AOMUHUCPATIUBHBIX
NpasoHapyuieHul un onpagobleams yiice YCMAHOBNIEHHYIO 8 NPedynpeoumenbHbiX
YesIX HA SMOM OCHOBAHUU Y20N08HYI0 OMBEMCIMGEEHHOCMb He Cledyen.

Kirouesslie croBa: ¢yo, Hakazanue, uHOUBUOYAIUZAYUSL HAKA3AHUSA, UCHONIHEHUEe HAKA-
3anus.

OcHoBaHuA HHIAUBUAYAJTU3ANUA HAKA3aHUA
B Impouecce €ro uCnoJTHCeHUu s

enu, mocturaembie pU U3MEHEHWW HAKa3aHWS B MPOIECCE €r0 HMCIIOIHE-
HUS, a TaKKE YCIOBUS UX JIOCTH)KEHHSI UMEIOT MPSIMOE OTHOILIEHHUE K BBISBIIC-
HUIO OCHOBAHWM WHJMBHUIyaJM3allUM HAKa3aHUs Ha 3TOM 3Talle YrojIOBHO-
MPaBOBOTO PETyTUPOBAHMUS.

Kakune m3MeHeHus, MpOU30IIEANTNEe B JIMIYHOCTH OCYXKJEHHOTO, MOTYT CTaTh
OCHOBaHMSIMM MHIVBHUIYaTU3a[M1 HAKa3aHUS U TEM CaMbIM aKTHBHU3MPOBATH BOC-
CTaHOBHTEITLHYIO (DYHKIIHIO TTPABOBBIX HOPM, PETYIHPYIOIINX €ro HCIOTHEHNE?

[TockonbKy OCHOBaHWE JHOOOTO SIBICHHS TPEICTABISACT COOOW IMPHUYUHY,
MPEANOCHUIKY €r0 BOZHUKHOBEHMSI, YCTPAHSIONIYI0 BO3HHUKIIEE MPOTHBOPEUNE
B CHCTEME OOIIECTBEHHBIX OTHOIIEHHUH, TO OOIIMA OTBET HA ITOCTABJIEHHBINH BO-
MPOC MOXKET 3BydYaTh TaK. DTO TAKHUE HOBBIC CBOMCTBA JTMYHOCTH OCYXJACHHOTO,
BBISIBUBILIMECS B IPOLIECCE MCIOJHEHHS HaKa3aHUsA, KOTOPbIE HE COIIACYIOTCS
C KapaTeJIbHBIMUA CBOMCTBAMH OTOBIBAEMOTO UM HaKa3aHUs, TPOTHBOPEUAT HM.

OcHoBaHUSl WHIWBUIYyaTU3allUd HaKa3aHUs, KaK H3BECTHO, MOTYT HMETh
pasnuyHOe comnualibHoe cojepkanue. OHU MOTYT O0YyCIIOBIMBATh KaK €ro yCH-
JIeHWe, Tak u cMsrdeHue. [Ipu yctpaHeHun B mporiecce OTOBIBAHUS HAKa3aHUS
AHTHOOIIECTBEHHBIX CBOWCTB JIMYHOCTH M HAKAIUTUBAHHUU B €€ CTPYKTYpe o01e-
CTBEHHO IIOJIE3HBIX CBOWCTB MOTIYT BO3HUKHYTh OCHOBAHHS HE TOJBKO IS
CMSTYECHHSI HA3HAYEHHOTO CYJ/IOM HaKa3aHWs, HO W JIISI TIOJTHOTO OCBOOOXKIEHUS
OT HETO.

K BeIsICHEHMIO OCHOBaHUYW HHAMBHAyaIH3allMM HAKa3aHUS B IMPOIIECCE €ro
HCIIOJIHEHHSI UMEET NPSMOE OTHOIIECHHE PAa3BEPHYBILIASICS B IOCIEAHEE BpeMs
JUCKYCCHS 10 OJHON U3 MPOOJIeM 3aKOHOTBOPYECKON JAEATEIbHOCTH.
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Peur mper 0 mpemIokeHMSIX CBSI3aTh OCHOBAHMS YTOJIOBHON OTBETCTBEHHO-
CTH C IOPUINYECKON MPUPOIOH TeX KPUTEPUEB, KOTOPhIC IIPH MHANBUIyaIH3a-
UM HAaKa3aHUS UCIOJIB3YIOTCS B KauecTBE IOKa3aTenel aHTHOOIIECTBEHHBIX
CBOMCTB JIMYHOCTH BUHOBHBIX.

Kpurepusmu cBOICTB JTHMYHOCTH YETIOBEKA B HACTOSIIEE BPEMsI COBEPIICHHO
00OCHOBAaHHO MPU3HAOTCA €r0 MOCTYNKU. B uxX 4ucne nocrynku, obnajaroomnuye
Pa3IMYIHON CTETICHBIO OOIIECTBEHHON MOJIE3HOCTH U OOIIECTBEHHOW OMTACHOCTH.
Krnaccudukanus ux mo crermeHu OOIIECTBEHHOH OMACHOCTH IO3BOJISET BBIE-
JUTH, B YaCTHOCTH, NPECTYIUICHUS, aIMHHUCTPATHUBHBIC MPAaBOHAPYIICHUS WU
JIMCIMIUTMHApHBIE pocTynky. [Ipucymee uM obriee cBOHCTBO — CBOMCTBO 00-
IIECTBEHHOW OMACHOCTH M CIOCOOHOCTU MPOTHBOPEUYUTH YCTAHOBJICHHBIM IIpa-
BOBBIM 3alpeTaM — Hapsay ¢ uxX nuddepeHnranieid mo crerneHy o0IecTBEHHON
OTIACHOCTH MOPOAWIO B IOPUANYIECKON JIUTEpaType CIOp IO IIOBOAY TOTO, MO-
KET JIM KOJIMYECTBO COBEPIICHHBIX AESHUIN MPUBOAUTH K M3MEHEHUIO UX COLH-
AJIBHOM U I0pUIUYECKOM IPUPOJIBL.

BrrsicHenne 3TOro BoIpoca A YCTAaHOBJICHUS OCHOBAHMHA WHIUBHITyaNH3a-
UM HaKa3aHWs B MPOIIECCE €ro MCIOIHEHHUs 00J7aJaeT MOBBIIICHHON aKTyalb-
HOCTBIO B CBSI3U C TEM, YTO OCYKACHHBIC BO BpeMsI OTOBIBAHUS HAKA3aHUM 4acTo
HE OTPAHUYMBAIOTCA OTICIHHBIMU aJIMHHHUCTPATHBHBIMH IPABOHAPYIICHHUSIMH,
a COBEPINAIOT WX HEOTHOKPATHO U JTAJKE CHCTEMATHYECKU.

Tak, YK P® B cr.cT. 49, 50, 53 u 531 ycraHaBiuBaeT, YTO 3JI0CTHOE YKJIO-
HEHHE OT OTOBIBAHUS HaKa3aHWs B BUIE 00A3aTEIIbHBIX, UCIIPABUTEIBHBIX U MPH-
HYJUTENBHBIX Pa0OT, 8 TAKXKE OTPaHIMUCHUST CBOOOIBI SBISIETCS OCHOBAHUEM JIJISI
WX 3aMEHbI Oojiee cTporuM BuaoM Hakazanus. YUK P®, xoHkpetusupys co-
Jiep>KaHue 3J0CTHOTO YKJIOHEHHMS, YKa3bIBaeT B MEPEUHE ero NPHU3HAKOB TaKue,
KOTOpBI€ BKJTIOYAIOT B HEr0 HAPSIY € JPYIMMH MPU3HAKAMH TaKXKe HEOJHOKpaT-
HOE COBEpILICHUE aIMIUHUCTPATUBHBIX M JUCIUILIMHAPHBIX TPaBOHAPYIICHAH.

370CTHBIM YKJIOHEHHEM OT OO0s3aTENbHBIX PabOT CUMTAeTCs HEBBIXOA 0e3
YBKHUTENIBHBIX MPUYMH Ha PaboThl Oojiee ABYX pa3 B TEUCHHE Mecsla U Hapy-
meHue 0oJiee ABYX pa3 B TEUEHUE MECSIa TPYIOBOH JUCIUTLTHHEI (I «@», «0»
cT. 30 YUK P®). 310CcTHO YKIOHSIOMIMMCS OT UCTIPABUTENBHBIX PabOT MpU3Ha-
eTCsl OCYXIICHHBIN, KOTOPBIH JOMYCTHII IOBTOPHOE HApYIIEHHE MOPSIIKA U yCIIOo-
BUH OTOBIBAaHUS HaKa3aHWs, K TOMY K€ MOCe OOBSBICHHUS €My MpEeaynpexKie-
HUSI 32 Ipyroe HapyIIeHue TOpsIKa M YCIOBHI OTOBIBAHUS dTOTO HakazaHWs (4. 3
ct. 46 YUK P®). B mepeueHs TeX, KTO 370CTHO YKJIOHSIETCS OT OTOBIBaHHS Orpa-
HHYCHUS] CBOOOIBI, BXOIAT OCYKACHHBIC, HOIMYCTUBIINE HAPYIICHUE MOPSIKA U
ycIoBUil OTOBIBAaHUS HAaKa3aHWSA B TE€UYEHHE OJHOTO Tojia IOCHe NMPUMEHEHHUS K
HUM B3BICKaHUS B BHJE OPHIMAIBLHOTO MPEIOCTEPEKEHUS O HEAOIMYCTUMOCTH
HapyUICHUS YCTAHOBJICHHBIX CYIOM OTpaHuYeHHuH (1. «a» 4. 4 cT. 58 YUK PD).
Haxoner1, 3mM0CTHBIM HapyIIUTENEM TOPSIKA M YCIOBUH OTOBIBAHUS HPUHYIHU-
TENBHBIX paboT MPU3HACTCS, B YaCTHOCTH, OCYXXICHHBIH, COBEPIIHBIIIIA B TEYe-
HUE rojja TPU YKa3aHHBIX HapyllIEHHUs, a TaKKe OCY)KIEHHBbIH, HaKa3aHHBIA 3a
€r0 COBEpIICHHE B a/IMUHUCTPATHBHOM mopsake (4. 3 ct. 60.15 YUK POD).

B mpuBeneHHBIX Clydasx IMpeaBapUTEIBHOE COBEPIICHHE aAMUHHCTPATHB-
HOr0 NMPaBOHAPYLIEHUS WX JUCLUMIUIMHAPHOTO MPOCTYIKAa CTAHOBUTCS OCHOBA-
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HUEM HE YCTAHOBJIEHUS YTOJIOBHON OTBETCTBEHHOCTH, KaK 3TO IIPELYCMOTPEHO,
Harpumep, B cT.cT. 116", 151", 157, 158', 2121 YK P® u HEKOTOPBIX APYTUX €r0o
CTaThsIX, & OCHOBAaHMEM 3aMEHBbl OJJHOTO BHUJA HAaKa3zaHWUs Ha Jpyrou, Goiee
ctporuii. O6sagas aAMUHUCTPATUBHO-TIPABOBON MPUPOAOH, OHH XOTS U Xapak-
TEPU3YIOT CTENICHb OOMIECTBEHHOM OMACHOCTH JIMYHOCTH IPECTYITHUKA, HO y4acT-
BYIOT B OIpEEICHUN pa3Mepa HaKa3aHUsl 32 COBEPILICHHBIC NMPECTYIUICHUS yXKe
HocJe ero Ha3HA4YeHus], Kak Obl BIOTOHKY. VI3MeHss BUJ HaKa3aHUs, COBEPILIEH-
HbI€ aIMUHUCTPATUBHBIE IIPABOHAPYILEHUS IPUAAIOT EMY HOBYIO KaUECTBEHHYIO
OIpe/ieIeHHOCTh. Takoe pelieHne BOIpoca He COIIaCcyeTcsl ¢ OCHOBAHUEM YIO-
JIOBHOHM 0TBeTCTBEHHOCTH. MM, cormacHo cT. 8§ YK P®, aBnsieTcst coBepieHHOe
JIMLIOM IpecTyIuieHue. Bo3HUKaeT u aApyrast onmacHOCTh. [10CKOIIBbKY, Kak MBI yKe
BHICTH, MOJOOHAs IMMOCIENOBATEIHHOCTh COBEPIICHUS NMPAaBOHAPYIICHUH CIIO-
coOHa MPUBECTHU K 3aKPEIUICHUIO B YTOJIOBHOM 3aKOHOAATEIBCTBE CIEIHATBHBIX
COCTAaBOB IPECTYIJICHUH, Takol BapuaHT pemeHus Bompoca de lege ferenda
CTaHOBUTCSI BO3MOXKHBIM U IIPH YTOJOBHO-TIPABOBOM OIIEHKE HEOJHOKPATHOTO
COBEpIIEHUS aJMUHUCTPATUBHBIX IPAaBOHAPYLIEHUH NPU MCIOIHEHUU YroOJIOB-
HOTO HAaKa3aHUsL.

ITonoxuTensHBI OTBET Ha BOIPOC O CIIOCOOHOCTH HEOJHOKPATHOCTU CO-
BEpIICHUS aIMUHHACTPATUBHBIX MIPABOHAPYIICHUH MpeoOpa3oBaTh MX COBOKYII-
HOCTb WJIM IIOCJIEAHEE U3 HUX B IIPECTYIHOE JIeSHUE MOXKET IPUBECTHU K MOSIBIIE-
HHIO U psifia IPYTUX BOIPOCOB. B TOM umcie BONPOCOB, OTHOCSAIIMXCS K IIPAaBOBOI
OLIEHKE HEOJHOKPATHOTO HAPYIIEHHS OCYXIEHHBIMU PEXHUMa, YCTAHOBJICHHOTO
B HCTPABUTEIBHBIX YUPEKICHUSIX. MOXET I OHO TIPeoOpa3oBaTh COBOKYITHOCTh
COBEpILIECHHBIX UMHU aJIMUHUCTPATUBHBIX IPaBOHAPYLIEHUH WIM HOCIEIHEe U3
HUX B NPECTYIHOE MoBeacHHuEe? BO3MOXXHO 1 B CBSA3M C ATUM YCHJICHHE HaKa-
3aHUs], HA3HAUCHHOTO CYJIOM 3a COBEpIIEHHOE paHee mpectymieHue? Bozmox-
HBI U ApYyrue no10OHbIe BOIPOCHI.

[Ipu pazpabotke neiictBytomiero B Hactosuiee BpeMsi YK PD ero cocraBu-
TENU OTKAa3aJHCh OT MPEXHETro MPEACTaBICHHUS O JOMYCTUMOCTH W3MEHEHUS
HaKa3aHUs B Pe3yJIbTaTe HEOJHOKPATHOIO COBEPILUEHUS PaBOHAPYILIEHHUS COLIU-
aJbHOM W MPaBOBOW MpUPOJbl. B mepBoHAYaNbHON pelaKIuy 3TOr0 KOJEKCa He
OBUIO COCTaBOB MPECTYIICHHUH, BKIIFOUAIOIINX B CBOE COAEPKaHUE aIMHHUCTpaA-
THUBHYIO MPEIOAULIUIO.

B spine neiictByromeit penakuun YK P® onu umerorca. HeogHokpaTHOE
COBEpIIEHUE aJMUHUCTPATUBHBIX IMPABOHAPYILIEHUN NPU3HAETCS B ONpE/IEieH-
HBIX CIIydasx TaKUM TNPHU3HAKOM IOBEACHHS YeJOBEKa, KOTOPHINA mpeobpasyer
aJIMIHHUCTPAaTHBHOE TIPaBOHApYIIEHNE B MpecTynHoe aesHue. dopmanbHas J0TH-
Ka CBSI3bIBA€T TAKOE PELICHHE BOIPOCA C BOMPOCOM O BO3MOXHOCTH YCTaHOBJIE-
HUSI YTOJIOBHOM OTBETCTBEHHOCTH 3a APYTHE BHUIBI HEOJHOKPATHOTO COBEPILICHUS
AJIMHHUCTPATUBHBIX MPABOHAPYIICHUA, B TOM YHCJIEC U JIUIIOM, OTOBIBAIOLINM
HaKa3aHWe, HApYIICHUH MOPsIKA, YCIOBHI WIIH PEXKHIMA €T0 OTOBIBAHUS.

BrisiBuBIIIEECS pa3nuyiKe B MMOAXOJE 3aKOHOJATENS K ONpPEeSIEHUIO YTOJIOB-
HO-IIPAaBOBOM IPUPOABI MOCAEACTBUM, HACTYNAIOIUX IPU HEOJAHOKPATHOM CO-
BEPUICHUU aJMHHUCTPATUBHBIX IPABOHAPYIICHUH, OOBSACHSIIOTCS TEM, YTO B
OJIHUX clly4asix TpeOyeTcs 3aKpelieHHe B yroJOBHOM 3aKOHOJATEIBCTBE HOPM,
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BBIITOJHSIOMINX B IIEPBYIO OYepelb MPEAYNPEAUTEIbHYI0 (DYHKIHIO, a B IPYTUX —
BOCCTaHOBUTENBHYIO.

IpenynpenutenbHas (yHKIUS YTOJOBHO-IIPABOBBIX HOPM IpPU3BaHA pery-
JIMPOBaTh B IIEPBYIO OYEpeb MOBEJIEHNE JIUI], CIOCOOHBIX 10 CBOMM HpPaBCTBEH-
HBIM Ka4eCTBaM COBEPIIUTH MPECTyHHbIC esHus. OHa IpOJOIDKaeT BEIIOTHATD
CBOE IpEIHa3HAYCHUE U B OTHOIICHUM JHI, YK€ OCYXAEHHBIX 32 COBEpIICHHE
HIPECTYIUICHUN. YTpoxas HNpeayCMOTPEHHBIM 3aKOHOM HAaKa3aHUEM 3a HX CO-
BepIIeHHE, OHa TpeOyeT OT HHUX OTKa3za OT IPECTYMHOro moBeaeHus. Bosmeii-
CTBYS Ha CO3HAHHE JIIOJCH, OHA MCIIONB3yeT HE MEAarornIecKue U WHBIE YHCTO
BOCIIUTATENIbHBIE CPEACTBA, a CPEJCTBA, HANpPABICHHBIE HA MOJABIECHUE Mpe-
CTYITHOT'O MPOSIBJICHUS MX AaHTHOOIIECTBEHHBIX CBONCTB.

Hoctrap 3T0i 1enu, T.e. 3Q(HEeKTHBHO yrpoKaTh YTOJIOBHONH OTBETCTBEHHO-
CTBIO, TIpeNyNpeauTeNbHast (GYHKIUS MOKET JIUIIb IMPU YETKOM OIIpENeNICHUN
MPU3HAKOB 3aIPEICHHOT0 YTOIOBHO-TIPABOBBIMU HOPMAMH MPECTYITHOTO ACSHHUS.
WHupiMu coco0amu 3Ta Lenb AOCTUTHYTa ObITh He MoxeT. Ilpu TpeGoBanun
BO3IEPKUBATHCS OT OOIIECTBEHHO OIACHOTO IMOBEACHUS TOCYJapCTBO JTOJDKHO
IpsIMO yKa3bIBaTh, KaKWe MPHU3HAKH (POPMUPYIOT €ro OOIIEeCTBEHHYIO OIac-
HOcTb. Co3HaBasi BCE ATH OOCTOSITENBCTBA, 3aKOHOJATEIh IPU yCTAaHOBICHUU
YTOJIOBHOH OTBETCTBEHHOCTH 32 HEOIHOKPAaTHOE COBEpUICHHE aJIMUHUCTpa-
TUBHBIX IPAaBOHAPYIICHWH HE y4ed TOTO, YTO CBOWMCTBA JMYHOCTH, HE TPO-
SAIBUBHIMCCA B KOHKPETHOM ACAHUU, MPEAYNPCAUTCIIbHYIO q)yHKL[I/IIO BBIIIOJI-
HUTH HE B COCTOSIHHUU.

HeonHoKkpaTHOCTE COBEpUICHNUS NESTHUM, HE3aBUCHMO OT TOTO, OTHOCHTCS JIH
OHA K TPECTYIUICHUSIM UM aJIMUHUCTPATUBHEIM TIPABOHAPYIICHISM, MPU3HAKOM
caMmoro JiestHus He siBisieTcs. OHa XapaKTepu3yeT ycmouuueocms TeX aHTHOO-
IMIECTBCHHBIX CBOICTB JIMYHOCTHU, KOTOPBIC ABUIIUCH HeHOCpeJICTBeHHOﬁ npuiu-
HOU ee aHTHCOUMAIFHOTO MoBeAeHUs. HeomHOKpaTHOCTh, MMOCKONBEKY OHA BEI-
paxacT CBOMCTBO JIMYHOCTHU, MOKET U NOJDKHA YYUTBHIBATHCA JIMIIb B KaUCCTBC
OTATYAIOLIETO OOCTOATENBCTBA, HO B MPEAETax OJHOTO M TOTO K€ BUIA IOPH-
ITYECKON OTBETCTBEHHOCTH, M TAKUM 00pa3oM BIHATH Ha ee pa3mep. Ompene-
JATH ee Mpupoxy (yroJoBHAs, aIMHHUCTPATUBHAS WM MHAs) OHAa HE MOXKET.
Bun ropuandeckoil OTBETCTBEHHOCTH ONPEAEISIETCS HCKIIOUNTETIBHO CTECICHBIO
AQHTUCOITMATIBHOTO TOBeNeHMs roeil. OTKa3 OT 3TOro KpUTepus Kiacchupuka-
UM BUJIOB IOPHJIUYECKON OTBETCTBEHHOCTHU — 3TO, IO CYIIECTBY, OTKa3 BOOOLIE
OT KakoH-mrbo uX Kiaccupukanuy. JIpyroro Kputepus KiacCu(pUKaIMA BHIOB
}OpHHquCKOﬁ OTBCTCTBCHHOCTH IIPEACTABUTH HEBO3MOKHO.

A. KopoGees u A. Illupmios, paccMaTpuBas Ipo0sieMy BO3MOXKHOCTH OTHE-
CEHMsI HEOJHOKPATHOCTH aJIMUHUCTPATHUBHBIX MPaBOHAPYIICHUH K IMpecTyIuie-
HHUAM, 000CHOBAHHO OTMEYAK0T, 4YTO, ITOCKOJIbKY HCOJHOKPATHOCTD HC ABJIACTCA
MIPU3HAKOM JICSTHHSI, OIICHKA €0 OOIECTBEHHON OMACHOCTH MOXKET OBITh MPOU3-
BeJIeHa HEMpaBWIIbHO. B 3TOM cilyuae npaBoBas HOpMa, MPU3HAIOIIAsA PECTyIl-
JIEHUeM HEOJIHOKPAaTHOE COBEpILIEHUE aJIMUHHCTPATUBHBIX MNPaBOHAPYIIECHUH,
crocoOHa MPUYMHHTE He T0Jb3Y, a Bpex [1. C. 70]. ABTOpBI B CBSI3U C 3THM CO-
BEpIIEHHO yMecTHO HamoMuHaioT cioBa K. Mapkca, KOTOpblil B cBOe Bpems
nucai: «Hapon BUIMT Haka3aHue, HO HE BUAUT NPECTYIUIEHHs, © UMEHHO MOTOMY,
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YTO OH BUJUT HaKa3aHUE TaM, IZle HE BUIUT IPECTYIUICHUs, OH IepecTaeT BU-
JIeTh TIPECTYIIIEHNE TaM, Te ecTb HakazaHue» [2. C. 516].

Koncturyunonssiit Cya PO Bbicka3an 1o 3TOMY BOIIPOCY MHYIO TOUYKY 3pe-
aus. [pusuas no geny Y. Taguna crarsio 2121 VK PO, npexycMaTprBaroILyro
B KayecTBE IPECTYIUIEHUS] HEOIHOKPAaTHOE COBEPLICHHE aJIMUHUCTPATHUBHOIO
MpaBOHAPYIIEHUS, COOTBETCTBYIOIEH OCHOBHOMY 3aKOHY, OH B TO € BpeMs
cdeql HeoOXOIUMBIM JOMOJHUTh €€ MPU3HAKOM, XapaKTepHU3YIOIIMM oO0Ie-
CTBEHHYIO omacHOCTh AessHus. Kak crnpaBemnmmBo otmerwna H. Jlomamenko,
Koncturymmonnsiit Cyn, yka3biBasi B KaUeCTBE TAKOTO MPU3HAKA «BO3MOXXHOCTh
HACTYIUIGHUS WJIHM pPEajbHOM Yrpo3bl HACTYIUICHHS Bpela KOHCTUTYLHOHHO
OXpaHAEMBIM IIEHHOCTSIM B PE3y/IbTaTe HapYIIEHHs yCTAHOBIECHHOTO MOpSIKa
OpTaHM3aLUH WIH MPOBEICHAS IIyOIMIHOTO MEPOIPUSITHSD), BBIIIET 32 IIPEIeIThl
cozep KaHus paccMaTpuBaeMor UM npaBoBoi HopMeI[3. C. 91].

ABTOp HacTosIe padoThl yxke oOpallan BHUIMaHUE HCCIeJoBaTeNel Ha To,
YTO NPABOBHIE HOPMBI U WHCTUTYTHI, 3aKPEIJICHHBIE B YTOJIOBHOM 3aKOHOJIA-
TEJIbCTBE, UMEIOT pasHylo npupony. OIHU U3 HUX MUMEIOT YrOJIOBHO-IIPaBOBYIO
MIPUPOAY, IPYTUe, TaKue Kak BO3pacT, [0J, BMEHAEMOCTb, HEBMEHSAEMOCTh U T.II.,
TaKoO! MPUPOBI HE UMEIOT, HO, IOCKOJIBKY OHU yYacTBYIOT B ONpEACIICHHH Ipa-
HUL[ IPECTYIHOI'O MTOBEIEHHUs U pa3Mepa HaKa3aHUH, UMEIOT Y20106HO-NPABO8Oe
snauenue [4. C. 35-40].

K gucny mocnemHux cieayer OTHECTH U MOCTECTBUS, O0YCIOBIIEHHBIE HEO/I-
HOKpAaTHBIM COBCPIICHUEM AJIMUHUCTPATHBHBLIX W JUCHUIIJIMHAPHBIX IIpaBOHA-
pymenuii. OHA JOIDKHBI PacCMaTPUBATHCSA KaK OOCTOSTEIHCTBA, OTATYAIOIIUE
Haka3aHue. Ho B cBs3M ¢ TeM, YTO B NEpeUHEe OTATYaroIUX 00CTOATENbCTB OHU
B HACTOSIIEe BpeMs HE TMPEAyCMOTPEHBI, TAKOE YrOJIOBHO-TIPABOBOE 3HAUCHHUE
OHU B HACTOSIIEE BPEMsl MOJYYAIOT TOJIBKO B TE€X CIydasiX, KOTJa CIEIUATBLHO
YKa3aHbl B KAUECTBE TaKOBBIX B KOHKPETHBIX HOPMax YTOJIOBHOI'O MPaBa.

B Tex ciyuasix, Korja yrojoBHOE MPaBo MpeaycMaTpUBAET MOBBIIICHHYIO OT-
BETCTBEHHOCTh 32 HEOJHOKPATHOE COBEPIICHHE MPECTYIUICHHH, ATOT MPU3HAK
000CHOBaHHO PAacCMAaTPUBACTCS KaK oTsATrdaromiee oocTosaTenscTBo. OH HE TI0-
POXIAeT, HO YCWIMBACT NPENYNPEOUTENbHYIO0 (YHKIHIO HOPM YTOJOBHOTO
npaBa. YTposkas JIMIly MOBBIIIEHHONW YTOJIOBHOW OTBETCTBEHHOCTHIO, MPABOBAs
HOpMa, cojepiKaIlasi yKa3aHue Ha 3TO CBOWCTBO JIMYHOCTH YEJIOBEKa, yIEPiKH-
BaE€T €ro OT COBEPIIECHUSI HOBOTO MPECTYIIICHHUSL.

Takyro ke (YHKIUIO BBINONHSIOT M HOPMBI aJIMHHUCTPATHBHOTO IIpaBa,
npeaycMarpuBaronie Ha aHaJIOTMYHBIX OCHOBAHUAX TIOBBIHNICHHYIO OTBET-
CTBEHHOCTb 3a COBEPILIEHUE aIMUHUCTPATUBHBIX [IPaBOHAPYILIECHUH.

Ha ocHOBaHMU BCEro TOro, 4To TOJBKO YTO OBLIO H3II0KEHO, CTABUTH BOIIPOC
00 yCTaHOBIIEHUH YTOJIOBHOW OTBETCTBEHHOCTH 3a HEOJJHOKPATHOE COBEPIIICHHUE
AIMUHUCTPATUBHBIX npaBOHapymeHm‘/'I WA ONIpaBAbIBATH YK€ YCTAHOBJICHHYIO
B MIPeyNpPeIUTENbHBIX 1IeSX HAa 3TOM OCHOBAaHUH YTOJOBHYIO OTBETCTBEHHOCTD
HE Cllef1yerT.

Bosnukaer emie ofuH ONMM3KWI K TeMe HACTOSIICH PabOTHI BOMPOC: KaK OTHO-
CUTbCA K TEM YIOMSHYTHIM BBILIE HOpMaM YIOJIOBHOIO IIpaBa, KOTOpbIE Mpeny-
CMaTpHUBAIOT U3MEHeHUe 8U0a HaKa3aHus TIPH YKIOHEHUH OCYXJIEHHBIX OT OTObIBa-
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HUsI paHee Ha3HAUe€HHOIO HaKa3aHUs B CIy4asix HEOJHOKPAaTHOI'O COBEPLICHUS UMU
a/IMUHHCTPATUBHBIX MPABOHAPYIICHUI WIN AUCIUIDIMHAPHBIX MPOCTYNKOB? B oT-
JIMYKE OT HOPM, YCTaHABIMBAIOUIMX OTBETCTBEHHOCTh 33 COBEPILUECHUE MPECTYyILIe-
HUii, 5TH HOPMBI HAIlpaBJIeHbl HA OCYILECTBJICHHUE JIHUIIb BOCCTAHOBUTEIHHOM
(YHKIIIH YTOJIOBHOTO ITpaBa. ECIM OHM ¥ BRIIOMHSIOT MPEeXyIPEANTENbHYO (DyHK-
LU0, TO TOJILKO C LETBbIO0 YIepKaHHMs BUHOBHBIX OT MOBTOPHOTO COBEPIIEHUS HE
MIPECTYIUICHUH, a aIMUHUCTPATUBHBIX U TUCUUIUIMHAPHBIX MIPABOHAPYILIEHUI.

KoneuHno, HOpMBI, HallpaBlieHHbIE HA BBIIOJIHEHUE JIUIIb BOCCTAHOBUTEIb-
HOW (YHKITHH, CIICIOBATEIFHO, W Ha HCIPABICHHE OCYXIEHHBIX, 00JagaroT
CIIOCOOHOCTBIO TPEAYNPEHKAATh MPECTymHOe MoBeaeHue. Hanbonbien r¢dek-
TUBHOCTH 3Ta MX CHOCOOHOCTH JAOCTHTaeT MPHU HACTYIUICHUH IOJIHOTO HCIPaB-
JIEHUs. OCYXAEHHBIX. HO 3TOT pe3yibTaT CTaHOBUTCS CJIEICTBUEM HE YIPO3bl
HaKa3aHHeM, CBOHCTBEHHOH (DYHKIMH OOLIETO MPEIyTPEKISHUS MIPECTyIUICHHH,
U HE TIOCTAaBJICHUEM OCYKJCHHBIX B YCIOBHS, MPENSATCTBYIOIINE COBEPLICHUIO
MPECTYIJICHU, pealu3yeMbIM B PE3yJIbTaTe CHEIHMaIbHOTO MpEeayNnpexIeHUs
npectymieHuid. OH MosBiIAETCs TOTJa, KOra B COBHAHUM OCY)KIEHHBIX IIPOHC-
XOJST KOpPEHHBbIC M3MEHEHHUS, U Ha CMEHY aHTHOOIIECTBEHHBIM CBOWCTBAM WX
JIUYHOCTH TPUXOJAAT CBOHCTBA, OTBEPraloline TOTOBHOCTh YAOBJIETBOPSTH CBOU
MOTPeOHOCTH 32 CYET MHTEPECOB APYTUX JIHI, OOLIeCTBa WM TOCYAapCTBa.
Lens npenynpeskaeHns: HOBBIX MPECTYIUICHUH, TOJOOHBIX COBEPUICHHOMY IIpe-
CTYIUICHHUIO, TEpell YTOJIOBHO-TIPaBOBBIMU HOPMaMH, MpPeayCMaTpUBAIOIINMHU
OTBETCTBEHHOCTh 3a YKJIIOHEHHE OT OTOBIBAHMS O0O0SA3aTENIbHBIX, UCTIPaBUTEIb-
HBIX U IPHHYIUTENBHBIX paboT U OT OTpPaHUIECHUS CBOOOIBI, HE CTOUT.

TpymHO cOTIacuThCS C TeM, Kak pelleHa IpoOiieMa MOBBIIICHUS YTOIOBHON
OTBETCTBEHHOCTH JIUII, YKJIOHSIOIIUXCS OT OTOBITHS YKa3aHHBIX BHJIOB HaKa3a-
Hus, B neictytonieM YK P®. TpynHo notomy, 4to B 100aBiIeHHE K TOMY, YTO
OBLIO U3JIOKEHO 00 STOM paHBIIe, 3aKOHOIATENb BEIHEC PEIIEHIE STOTO BOIIPOCa
3a TpeJielibl paHee Ha3HAYEHHBIX UM 3a COBEpIICHUE MPECTYIJICHUH HaKa3aHUH
Y TEM CaMbIM CO3/IaJl YCIOBUSA JUISl HAPYIICHUS BOTUIOMIEHHOTO B HUX MPUHIIUTIA
COOTBETCTBHUS HaKa3aHUs TSKECTH COBEPILIEHHOIO NPECTYILUICHUSI.

PexomenmoBaTh 3aKOHOAATEIIO MOUTH 10, Ka3allock OBI, yXKe HCIpOoOOBaH-
HOMY IyTH W TIPEIJIOKUTH 3akpenuth B OcobenHol uwacth YK P® Hopwmsl,
MPeyCMaTPUBAIOIINE OTBETCTBEHHOCTD 32 YKIIOHEHHE OT OTOBIBAHUSI Pa3IMIHBIX
BUJIOB HAaKa3aHUs, TaKHe KaK HOPMBI 00 OTBETCTBEHHOCTH 3a MOOET U3 MecTa JIu-
IIeHust CBOOOBI, M3-TIO/ apecTa, U3-T0J] CTPAXKH U T.II., HE MPEACTAaBISIETCS BO3-
MOXHBIM. OHM TIpUBETH OBI K Y’K€ OTBEPTHYTOH YTOJIOBHOI OTBETCTBEHHOCTH 32
HEOJITHOKPATHOE COBEPILICHUE aIMHHUCTPATUBHBIX TIPAaBOHAPYIIICHUHA.

Pemiennie ykazanHOM MpoOIeMbl, KaK IPENCTABISIETCS, MOTIIO OBITH HaiIeHO
Ha OCHOBE PErjJaMeHTHPOBAHHOTO HOPMaMH YrOJIOBHO-TIPOIIECCYaTbHOTO TpaBa
BO300OHOBIICHHS POU3BOJICTBA 110 YTOJIOBHOMY JIENTy BBUILY HOBBIX OOCTOSITEIILCTB.
OHo mpeanosaraeT BHECEHHE HEOOXOIUMBIX Ui 3TOrO MOMPABOK HE TOJBKO B
YK P®, o u B ctateu 1. 49 VIIK POD.

HoBbIM 06CTOATENTBECTBOM IIPH PACCMOTPEHHUN HPOOJIEMBI B IPEATI0KEHHOM
acrieKkTe JOJDKHA OyNeT CUMTATHCS YCTAHOBJICHHASI CYAOM HE8O3MONCHOCHb UC-
NOJHEHUs panee HA3HAYEHHO20 BUOA HAKA3AHUA.
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HeBo3M0KHOCTD MCIIOJIHEHUS TOTO WM MHOTO BUJA HAKa3aHUS MOXKET pac-
CMaTpHUBaThCA KaK COLMAIBHOE SIBIICHUE, Npensmcmayiouee 00CTOATeIbCTBAM,
CMSATYAIOIIMM Haka3aHUe, CTaTb OCHOBAaHHEM Ui NMPUMEHEHHs Ha3HAYeHHOTrO
paHee CIUMILKOM MSTKOTO HakazaHus. Ho 3TO He eAMHCTBEHHBI apryMeHT B
I10JIb3Y TaKOI'0 peLIeHHs BOIpoca.

HeB03M0OXKHOCTB, 0 KOTOPOI HIIET peyb, 00yCIOBIEeHa aHTHOOIIECTBEHHBIMHU
CBOMCTBaMU JIMYHOCTH BHHOBHOTO, MPOSBUBIIMMHUCS B €r0 MOBEICHUU MOCIE
Ha3HA4YeHHOr'0 CyJoM Haka3aHus. HeogHokpaTHOCTH cOBepLIEHUs aAMHHUCTpA-
THUBHBIX NIPABOHAPYIIECHHUH, HE 00pa3ys MPECTYIHOTO AESHISI, SBISETCS IOKa3a-
TEJIEM JIOBOJIBHO BBICOKOM CTEIICHHW aHTHUOOIIECTBEHHOW HAIPABICHHOCTH JIHY-
HocTu. [loBBIlIEHHAs OOIECTBEHHAS OMACHOCTh JTUYHOCTH BHHOBHOTO B 3TOM
Cllydae B 3HAYHTEIFHONH Mepe ompenensercs chopMUpOBABIICHCS yCTOWIHUBO-
CTBIO ATHX aHTHOOIIECTBEHHBIX CBOMCTB. B COBOKYITHOCTH C IpyruMH IpH3HAa-
KaMH, XapaKTePU3YIOIUMU JTMYHOCTh BAUHOBHOTO U COBEPIICHHOE UM MPECTYITHOE
JiesTHUE, OHAa KaK OOCTOSITENbCTBO, OTArYarollee HaKazaHHe, CIIOCOOHA OKas3aTb
CYLIECTBEHHOE BIIMSHUE HE TOJIBKO Ha pa3Mep, HO W Ha BUJ HaKa3aHUA, COOT-
BETCTBYIOIIETO TSHXKECTH COBEPIIEHHOTO MPECTYIUICHUS.

[Ipu peanuzanuu npeaiaraéMbix U3MEHEHUH ACHCTBYIOIIEr0 3aKOHOAaTElb-
CTBa K TE€M BHUJaM 3JIOCTHOTO YKJIOHCHHS OT OTOBIBAaHWS HaKa3aHHSA, KOTOpPEIE
BBIPAXKAIOTCA B HEOAHOKPATHOM COBEPLUIEHUH aJMUHHUCTPATUBHBIX U AUCLUILIU-
HapHbIX HpaBOHapymeHHﬁ, JOJIXKHBI OBITH 110 CBOUM MMpaBOBBIM MOCJICACTBUAM
NPUPABHEHBI U UHBIC BHU/IbI 3JIOCTHOT'O YKJIOHCHHSA OT HaKa3aHU. Uckmrouenue
JOJDKHO OBITH CHENaHO TONBKO JJIS TeX W3 HUX, KOTOpHIE, KaK MOOET U3 MeCT
TUIIEHAST CBOOOIBI, WM3-TIOA apecTa WIH H3-TI0J CTPaXkd, MO CTENEeHH olmie-
CTBEHHOH OMAaCHOCTH KaK MPECTYIUICHUS, TOCATAIIINE Ha yxe CHOPMHUPOBAB-
HIMHACST 00BEKT YTOJIOBHO-IIPABOBOM OXpPaHBI, MPEACTABISIOT COOOH caMOCTOS-
TEJIbHBIE MPECTYIHbIE NESHUS. 3JIOCTHOE )K€ YKJIOHEHHE JIMLA, OCYXKIECHHOI'O
K OTpaHMYEHUIO CBOOOJIBI, OT OTOBIBAHWS HaKa3aHWs, MPEIyCMOTpeHHoe 4. |
cT. 314 YK P®, nomxHO OBITH AeKpUMUHATU30BaHO. Het yOeautenbHbIX 00b-
SICHEHHA TOMY, MOYEMY, COIVIACHO ACHCTBYIOIIEMY POCCHUCKOMY 3aKOHOJa-
TENBCTBY, YKIOHEHHE OT OTPaHWYCHUS CBOOOIBI, HA3HAYEHHOTO B KayecTBe J0-
MOJIHUTEIILHOTO HaKa3aHWsl, CYUTACTCS MPECTYIUICHUEM, a YKIOHEHHE OT TOTO
K€ HakKa3aHWs, HAa3HAYCHHOro0 B Ka4€CTBC OCHOBHOIO, — aJMHUHHCTPATUBHBIM
MIpaBOHAPYILIEHUEM.

Buabl nHAMBUAYATU3ANMN HAKA3AHUA
B TIPOIlecCe €ro UCMOJIHEHHS

[Tepexons x Bompocy O BHAAX MHAMBUAyAIH3AIMH HAaKa3aHUs B Ipoliecce
€ro MCITOJIHEHUS, CIEIyeT MPEeXk e BCETO OTMETUTH, YTO PE3yJIbTaThl TBOPUECKO-
ro MojAxoja cyAa K MHAMBUIYAIU3allMy HaKa3aHUs B MPOLECCE €ro UCIOTHEHUS
IIPU CPAaBHEHHUM X C Pe3YyJIbTaTaMH €ro TBOPUYECKOIo MOAX0a PU Ha3HAYEHUHN
HaKa3aHWUsI 00HAPY)KUBAIOT MpUCYIIHE UM ocobeHHOCTH. [Ipy Ha3HaYeHNH HaKa-
3aHUSI OHHM BOIUTOIIAIOTCS CHadana B C(OPMHUPOBABIIEHCS B CO3HAHHM CyHeH
MOJICIT! MEPHI YTOJIOBHOTO HAKA3aHWUS, & 3aTEM U B IOSBIICHUH B CHCTEME OOIIIe-
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CTBEHHBIX OTHOIICHHUH COOTBETCTBYIOWIETO € HOBOTO IPAaBOBOTO 0OPa30BaHMUSL.
[Ipn mHAMBUAyanu3alMU K€ HaKa3aHUS OHM IEPBOHAYAIBHO BBIPAXKAIOTCS B
MOJEIM U3MEHEHUM, BHOCUMBIX CylOM B paHee Ha3HAauE€HHOE Haka3aHHe, a IIo-
TOM U B COOTBETCTBYIOIIUX U3MEHEHHUAX CaMOI'0 HaKa3aHMS.

W3menenus, npousBeeHHbIE CYAOM B Ha3HAUEHHOM paHee HaKa3aHUH, MO-
T'YT KaK yCUJIMBATh €TO KApaTeJIbHO-BOCIUTATEIbHOE BO3JEHCTBIE HA OCYKAEH-
HOr0, TaK U cMAr4aTh ero. Il03TOMy OCHOBHBIMH BHAaMH HHAUBHIYaTU3aIHH
HaKa3aHUs B IPOLIECCE €0 UCIOIHEHUS IS LieJed HACTOSILEro MUCCIel0BaHMs
CTaHOBATCS CMAIYEHUE U YCUJIEHHUE CYZOM Ha3HauU€HHOI'O paHee HaKa3aHUs.

Heiictyromuii YK P® HekoTOpble BUIBI HHAUBUyaIU3aluy HaKa3aHWUs B
MIPOIIECCE €r0 UCIIOIHEHUS! PACCMATPUBAET KaK BUIBI OCBOOOXKICHHS OT HaKas3a-
Hus. Tak, 3aMeHa HeOTOBITOM YacTH Haka3aHUs OoJiee MATKHM HakazaHueM (cT. 80
YK P®), a Takke yCIIOBHO-IOCPOYHOE OCBOOOXKIICHHE, yCTaHABIMBAOMIEe (Bak-
TUYECKHU HE IOJIHOE OCBOOOXKICHHE OCY)KJICHHOTO OT HaKa3aHUs, a JHIIb 3aMEHY
€ro MHOM Mepoii yrojoBHO-TpaBoBoro xapakrepa (ct. 79 YK P®), koguduiu-
poBanHI B pasnene «OcBoOoXIeHHe OT Haka3aHus». Her ocHOBaHMil ympekaTsh
3aKOHOJATEN 332 HEIOJHOE COOTBETCTBUE IIPUBEACHHOIO Ha3BaHMs COAEpIKa-
HUIO YIIOMSHYTBIX YTOJIOBHO-TIPaBOBBIX HOpM. [Ipr3HaHMe 3aKpeIuieHHBIX B HUX
MPaBOBBIX HHCTHTYTOB, IPEIyCMATPUBAIOIINX OTKa3 OT MPUMEHEHUs Hamboiee
CTPOTHX Mep TOCYIAapCTBEHHOTO NPHHYKICHUS, BHUAAMH OCBOOOXKICHHUS OT
HaKa3aHUs HAMpaBJICHO Ha TO, YTOOBI MPUAATH ATOMY OOCTOSATENBCTBY HAMOOIIb-
IIee 3HaYeHUE, U aKIICHTUPYET BHUMAHUE Cy/la Ha TYMaHUCTUYECKOM XapakTepe
HX COIMAJIbHON HANPaBIEHHOCTH.

CMmArdyeHue 1 ycuJieHHME Ha3HAYeHHOTO CYAOM Haka3aHHs B IPOLIECCE €ro
UCTIOJIHEHHUS, KaK ¥ B APYTUX CIydasX, MOXET OCYIIECTBISTHCS JIMIIb B yCTa-
HOBJICHHBIX 3aKOHOM IIpeJIeNax.

VYT00BHOE 3aKOHOJIATENBCTBO HE IO3BOJISIET YBEIMUMBATh HaKa3zaHUE, Nep-
BOHAYaJIbHO Ha3HAaYEHHOE 3a COBEPLICHHOE JIMIIOM IIpecTyIuleHue. Mckitouenue
COCTaBJISIIOT YK€ PacCMOTPEHHBIE BBIIIE CIy4ad W3MEHEHUS BUJA HaKa3aHMs
MpY YKIIOHEHUH OCYKIEHHOTO OT OTOBIBAaHHUS 00sS3aTENBHBIX, HCIPABUTEIBHBIX
U IPUHYAUTEIBHBIX Pa0oT, a TAKKE OT OTPAaHUICHUS CBOOOIBL. Y CHIICHIE HaKa-
3aHUA B NIPOLIECCE €r0 UCIIOIHEHUS BO3MOXKHO B MOPSAAKE, YCTAaHOBICHHOM 4. 4
cT. 58 YK P®, perynupytonieit n3MeHeHHE BUIa UCIIPABUTEIBHOTO YUPEKACHUS.
B cootBerctBuu ¢ 4. 3 c1. 53 YK P® cyx BrpaBe B ieproa OTOBIBAHHS OTPaHH-
YeHUs! CBOOO/IbI HOMOJIHUTE PAHEE YCTAHOBIICHHBIE OCYKICHHOMY OTPaHUUYCHHUS.

Hemuorum Oonee mMpokne BO3MOXKHOCTH MJISl YCHJICHHS KapaTenbHO-
BOCTIMTATENIFHBIX MEp 3aKOH IPEeIyCMaTpPHBACT NPH HCIIOJHCHWH YCIOBHOTO
OCY)KJEHHSI U OTCPOUKH OTOBIBaHHS HaKa3aHUsI.

IIpn ycnoBHOM OCYXIE€HHUU BO3MOXKHO IIPOJUIEHUE HCIBITATEIBHOTO CPOKa
B Cllyyae YKJIOHEHUS OCYXJIEHHOTO OT BO3MEILEHUS Bpena, IPUUMHEHHOIO Ipe-
cTyrieHueM. Ha ToMm ke OCHOBaHMHU NPHU NMPOJUIEHHOM HCIBITATEIbHOM CPOKE
JOIMYCKAeTCs. U WCIOJHEHHE HA3HAUEHHOIo CyAOM Hakas3aHus. lMcnonHeHue
HAa3HA4YEHHOI'0 HaKa3aHWs NPEJyCMOTPEHO TaKXke 3a CUCTEMAaTU4YECKOE Hapylle-
HHUE OCYXXICHHBIM OOIIECTBEHHOTO MOPSIKA, CHCTEMaTHYECKOS HEHCIOIHEHHE
BO3JIO’KEHHBIX Ha HET'O 00A3aHHOCTE! U 33 YKPBIBATENbCTBO OT KOHTPOJISL.
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CMsryeHue CyJJOM HaKa3aHHs B TPOIECCE ero MCIOTHEHHS MPeAyCMOTPEHO
B BUJIE €TO 3aMEHBI 00Jiee MIATKIM BHIOM HaKa3aHWs MJIH WHOM Mepoi yroloBHO-
MpaBoBOro xapakrepa (ct.cT. 79, 80 YK P®). K sToMy nociiennemMy BUIy UHIUBH-
JlyaJH3allii yrOJIOBHOH OTBETCTBEHHOCTH CJIEAYET OTHECTH YCIIOBHO-TOCPOYHOE
O0CBOOOXKIICHHE (IIPAaBOBOE TIOJIOKEHUE YCIOBHO-IIOCPOYHO OCBOOOKICHHOTO
SIBIISICTCS. OJTHOPOIHBIM C TIPABOBBIM MOJIOKESHUEM JIUIA, TOABEPTHYTOTO YCIOB-
HOMY OCYXKICHHIO), a TAKKe OTCPOUYKY OTOBIBAHHS HAKA3aHWS B MPOIECCE €TOo
WCTIOTHEHUS, TIpenycMoTpeHHyo ct. 177 YUK PO.
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The problem of increasing criminal liability of persons who evade the serving of certain
types of punishment can be solved on the basis of the regulated by criminal-procedural law
resumption of proceedings under new circumstances. This requires making changes not only
to the Criminal Code of the Russian Federation, but also to Articles of Chapter 49 of the Penal
Code of the Russian Federation. A new circumstance in this case can be considered the estab-
lished by the court inability to carry out the previously imposed type of punishment. Such an
inability can be considered as a social phenomenon, hindering the mitigating of punishment,
to become the basis for the application of the previously too lenient punishment.

In implementing the proposed changes to the current legislation to those types of mali-
cious evasion of the sentence, which are expressed in the repeated commission of administra-
tive and disciplinary offences, other types of malicious evasion of punishment should also be
equated due to their consequences

An exception should be made only for such crimes as e.g. an escape from prison, from

arrest or from custody which according to the degree of their public danger are crimes
encroaching on the already formed object of criminal protection and represent themselves
separate criminal acts.
The malicious evasion of a person sentenced to the restriction of freedom, from serving the
sentence provided for by Part 1 of Art. 314 Criminal Code of the Russian Federation should
be decriminalized. There are no convincing explanations as to why, under current Russian
law, evasion of the restriction of freedom imposed as an additional punishment is considered
a crime, but evasion of the same punishment which was imposed as the main one is an ad-
ministrative offence.The main types of individualization of punishment in the course of its
execution for the purposes of this study are the mitigation and examination by the court of the
previously imposed punishment.
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The current criminal code of the Russian Federation considers some types of individuali-
zation of the punishment in the process of its execution as a type of release from punishment
(Article 79, 80 of the Criminal Code of the Russian Federation). The mitigation and
strengthening of the sentence imposed by the court in the course of its execution, as in other
cases, can occur only within the limits set by the law. Criminal legislation does not allow to
increase the originally imposed punishment for the crime committed by a person. The excep-
tions are the cases of changes in the type of punishment when the convict evades mandatory,
correctional and forced labour, as well as from the restriction of freedom. The strengthening
of punishment in the course of its execution is possible in the order established by Part 4,
Article 58 of the Criminal Code of the Russian Federation, which regulates the change of the
type of correctional facility. In accordance with Part 3 of Article 53 of the Criminal Code of
the Russian Federation, the court has the right to supplement the previously established
restrictions to the convict during the period of serving the restriction of freedom.

The law provides for greater opportunities for strengthening punitive-educational
measures in the execution of probation and deferral of the sentence. The court's mitigation of
the punishment in the process of its execution is presented in the form of its replacement by
a more lenient form of punishment and in the form of its replacement by another measure of
criminal and legal nature (Articles 79 and 80 of the Criminal Code of the Russian Federation).
This latter form of individualization of criminal responsibility should include parole (the legal
status of the parolee is homogeneous with the legal position of the person subject to proba-
tion), as well as a stay of serving a sentence in the process of its execution, provided for by
Article 177 of the Penal Code of the Russian Federation.
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