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OIJIALIEHUE IMOKA3AHUM KAK BO3MOXKHOCTbD 3JIOYIIOTPEBJIEHUSA CY10M
JUCKPEINIMOHHBIMHA ITIOJTHOMOYUAMMN

PaccmarpuBaeTcss MHCTUTYT OIVIAIICHUS IOKa3aHWH IOTEPIEBLIECrO, CBUAETEN C TOUKH 3PCHUS JOCTIKCHUS Ha3Hade-
HHS YTOJIOBHOTO CyIOTPOU3BOACTBA, COONIIOACHNUS TIPUHIIUIIOB COCTS3aTEIbHOCTH U paBHOIpaBHs cTopoH. Ha ocHoBe
aHammsa [locranoBnennii ECITY, a Taxke poccuiickoil cyneOHOM NMPaKTUKU MPUBOIATCS CIydaH, KOTJa OrJlalieHue Imo-
Ka3aHUH CTAHOBUTCS CIIOCOOOM 3JI0YHOTPEONICHUSI CyJOM TUCKPEIHOHHBIMU MOJHOMOUMSIMU. B pe3ynbrare uccienosa-
HHS aBTOPOM HPENI0KEHBI KPUTEPUU 3aKOHHOCTU ¥ 0O0CHOBAHHOCTH OTJIAIECHUS MOKA3aHUMH.

KunioueBsbie c10Ba: yeono8Hoe cy0onpouzso0cmeo, yuacmuuKu yeoi08H020 npoyeccd, o2iauenue noKa3anuil, 310yno-

mpe6ﬂeHue 0ucxpeuuonnbmu NOJIHOMOYUAMU.

OmHUAM W3 OCHOBHBIX NIPHHITUIIOB OCYIIECTBICHUS Tpa-
BOCYIIUSI SIBJISICTCS TIPUHIIUT COCTSI3aTEIIFHOCTH, 3aKpETICH-
Hbli B 4. 3 cT. 123 Konctutyuun Poccuiickoit denepanuu.
Benen 3a Koncturynueit PO npuHIun cocrsa3areabHOCTH
HAIlle]l CBOE OTPa)KeHHUE | B CT. 15 YToJI0BHO-TIpOIIecCyallb-
HOTO Kojekca PD.

M.C. CTporoBud ompeesnsn coCTA3aTebHOCTh CIEy-
I0IIUM 00pa3oM: «DTO TaKkoe MOCTPOEHHE CyIeOHOro pas-
OGupartenscTBa, IPU KOTOPOM OOBHHEHHE OTJENICHO OT CYJa,
OOBHMHEHME M 3aIllUTa OCYIIECTBIIAIOTCS PAaBHOIPABHBIMU
CTOpOHAMH, a QYHKIUSI Cy/J]a COCTOUT B Pa3pELICHHUH JIeia
[1, c. 149]. [IpUMEHHUTENBHO K YrOJIOBHOMY CYIOTPOM3BOI-
CTBY aHAJIOTHYHOE OTIPEeeTICHNE MPUHIIAIIA COCTSI3aTeIFHO-
CTH COJCPXKUTCSA U B psiic IOCTaHOBJICeHU KOHCTUTYIIHOH-
Horo Cyna P®. Hanpuwmep, B IloctanoBieHuu ot 29 uroHs
2004 r. Ne 13-I1 mo memy o mMpoBepKe KOHCTUTYIIHOHHOCTH
OTJIENBHBIX MOJIOKeHHH cT.cT. 7, 15, 107, 234 n 450 VIIK
Poccuiickoit ®eneparin Koncturynnonssiit Cyn PO yka-
3aJ1, 4To (PYHKLUS pa3pelieHus yrojJoBHOTO Jieia OTeIeHa
oT (yHKUMIT OOBUHEHHS U 3aIUTHI, ¥ OCYILECTBICHUE KaXk-
JIOW M3 HUX BO3JIaraeTcs Ha pa3iNuHbIe CyOBEKTHl YTONOB-
HOTO CYZIONPOU3BOCTBA, 00IaJarOIIHe PABHBIMU IIPOLEC-
cyanbHbIMH TpaBamu. [2] CTOpOHBI OOBHHEHMS M 3aIUTHI
B YCIIOBHAX COCTS3aTEIBHOCTH JIOJDKHBI JEHCTBOBAThH Ta-
KAM 00pa3oM, 9TOOBI UCIIOIE30BaTh MPEJOCTABICHHBIC UM
npaBa ¥ HCIIOJIHWUTH BO3JOXKEHHbIE HAa HUX OOS3aHHOCTH
0e3 HapyLIeHus 3aKOHa, ITPaB U 3aKOHHBIX HHTEPECOB APYT
Jpyra u JInl, OOBHHSEMBIX B COBEPIICHHH NPECTYIUICHHUS,
HE CcO37aBas MpPU 3TOM MPEMSTCTBUHA AJS MPOLECCYalbHON
JeSITETPHOCTH APYTON CTOPOHEI.

O6ecrneueHnI0 KOHCTUTYIIMOHHOTO TMPUHITUIIA COCTA3a-
TEIBHOCTH W PaBHOIIPABHS CTOPOH CIIOCOOCTBYET IOJIOXKE-
HHE O HENOCPEACTBEHHOCTH CyAeOHOro pa3OMpaTenbCTBa,
3akpemieHHoe B 4. 1 c1. 240 YIIK P® u o3Havaromee, 9410
BCE J0KA3aTeJILCTBA 110 YTOJIOBHOMY JEIy IOJJIeKaT Helo-
CPEICTBEHHOMY HCCIE0OBAHUIO, Cy 3aCIyIIMBAeT MoKa3a-
HUS TMOACYAUMOrO, HOTEPIEBIIEro, CBUIETENEH, 3aKitode-
HHE JKCIIEpTa, OCMaTPUBAET BEILIECTBEHHBIE 10KA3aTEIbCTBA,
orjiamiaeT NPOTOKOJBbl U WHBIE JOKYMEHTBHI, IPOM3BOIUT
JIpyrue cyneOHble IEHCTBHS 10 HMCCIIEAOBAHUIO JOKa3a-
TEJBCTB.

CrnenyeTr OTMETHTB, YTO OTJIAIICHHE MTOKa3aHMHA, JaHHBIX
TIpY TIPOM3BOJICTBE MPEBAPUTEIIFHOTO paccieI0BaHMsA, pac-
CMAaTpUBACTCs KaK MCKIIOUCHNE U JOIYCKAeTCs JINIIb B CIIy-
qasx, IPeIyCMOTPEHHBIX 3aKOHOM (4. 2 cT. 240 YIIK P®).

MexKIy TeM OTHOCHTENIBFHO HEOOXOAMMOCTH MPUMEHEHHS
JAHHOTO MHCTUTYTa B JHUTEPATYpe CYIIECTBYET HECKOJBKO
no3uuui. B cooTBETCTBUM ¢ NEpBOM MO3ULIMEN MpoLeaypa
OrjallleHUsl NOKa3aHUM HapyllaeT NPUHLMKII PaBHONpPaBUS
cTopoH nepexn cyaoM. Tak, mo muenuro O.B. YpeHoBoi,
«OTCTYIUIEHHE OT HEMOCPEICTBEHHOCTH HCCIENOBAaHMS B ya-
CTH BO3MOKHOCTH OTJIAIlIEHUs! MOKa3aHWH JIHI, JaxXe B
YKa3aHHBIX B 3aKOHE CIIy4asix, a B TMOCIEAYIOMIEM BO3ZMOXK-
HOCTb HCMOJIb30BaTh ITH MOKA3aHUs B KauecTBE JIOKa3a-
TENbCTB HApylIaeT MPHUHIMI COCTI3aTENIbHOCTH CTOPOH,
TOM UHCJI€ PaBHOMIPaBUE CTOPOH MEpe]] CYJIOM, TaK KaK Mpu
9TOM TJIaBHBIM 00pa30M HapyIIaeTcs MPaBo JIUIA, IPUBJIE-
KaeMoro K YroJoBHOH OTBETCTBEHHOCTH» [3, c¢. 4]. AHano-
THYHOM No3uIuM npuaep:xkuBaercss A. KienkuH, KOTOpslid
YKa3bIBAa€T, YTO «E€CJIM BHUMATENIbHO IPOaHAIU3UPOBATH
nonoxkenust YIIK P®, M0XHO Jerko 3aMeTHTh, YTO OHH
HapyuaroT NPUHIUIBI PABHONPABUS M COCTS3aTEIbHOCTH,
COTJIACHO KOTOPBIM CTOPOHBI Ha/IeNIEHBl PAaBHBIMH BO3MOXK-
HOCTSIMH TIepej] CyJOM, B TOM YHCJE€ MpaBaMH MO MPeJ-
CTaBJICHHUIO JIOKA3aTeNbCTB, YIaCTUIO B UX HCCIIEJIOBAHUH,
3asBJICHUIO XOJAaTalCTB M OTBOAOB. [Ipm 3TOM Ccyz 00s3aH
obecrieunBaTh ChpaBeJIMBOe M OecIpHCcTpacTHOE paszpe-
IIEHHEe CIOopa, MPEIOCTABISAS CTOPOHAM PaBHBIE BO3MOXK-
HOCTH JJIsl OTCTauBaHMsI cBoMX no3uuuil. Mcxons u3 yka-
3aHHBIX MPUHIMIIOB BO3MOXKHOCTh peal3allid CTOPOHOU
CBOHWX IPaB U O0S3aHHOCTECH HE MOXKET 3aBHCETh OT BOJIC-
U3BSBJICHUS JPYTroi CTOPOHBI» [4, ¢. 2].

Opnnako ecTh W JApyrasi TOYKa 3pEHUs] OTHOCHUTEIHHO
orjameHusi MOKa3aHUl OTCYTCTBYIOIIMX YYaCTHUKOB CY-
nonpousBojactBa. K npumepy, M.B. PynneB cuurtaer, 4To
«OTJIAIICHUE TIOKAa3aHWK B PsjIe CIydaeB MOXKET CHOC00-
CTBOBATh Pa3pelICHUIO MPOTHBOPEUHiA, KOTOPhIE BO3ZHUKA-
0T B Xoje cyneOHoro cienctBusi. [IpudeM cyn JOJDKEH
OYEHb TIIATEJIBHO MOJOMTH K OLIEHKE IMOKa3aHUW TOmpo-
MEHHBIX JINI, JAaHHBIX UMH KaK B CyJle, TaK U B XOJI¢ Mpe]-
BapUTENBHOrO pacciegoBanus» [5, c. 3]. A. I'punes, I'. Ta-
pacoBa MpUIEPKUBAIOTCS STOU e MO3ULUH, [T0JIYepPKUBas,
YTO «apryMEHTOM B MOJIb3Y JAONYCTUMOCTH OTJalleHUs B
cylle MMOKa3aHUW MOTEPIEBIIEr0 U CBUJIETENSI BHE 3aBHCH-
MOCTH OT COIJIACHSI CTOPOH SBJSIETCS HEOOXOIUMOCTh
OLICHKH JIEMCTBUM OTKa3aBIIETOCS OT JAa4M MOKa3aHHH I10-
TEPHEBILEr0 WM CBUIETEINS, CYILECTBEHHO HW3MEHMBILETO
MOKa3aHUA, UM IIPU OTCYTCTBUU OCHOBAHMM, NPENYCMOT-
pennbix ct. 51 Koncrurynuu P®. B 3T0it curyanuu moxer
OBITH TIOCTABIICH BOTIPOC O Jade MOTEPIECBIINM WA CBHIE-
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TENeM 3aBEIOMO JIOXKHBIX MOKa3aHWH CyIy WM HEMpaBo-
MEPHOCTH €r0 OTKa3a OT Ja4M nokasaHui. Kak u3BecTHO,
3a TaKUe JCHCTBUS IMPELyCMOTPEHA YrOJIOBHASI OTBETCTBEH-
HOCTb. [103TOMY IOIDKHBI OBITH, B TOM YHCIIE ITyTEM COTIO-
CTaBJICHUSI TTOKAa3aHMH, BBISICHEHBI IIPUYMHBI IIPOTUBOPEUHI,
YCTaHOBJICHBI IPUUMHBI OTKa3a OT Aa4yM Moka3aHUU. B pe-
3y/lbTaTe BO3MOXKEH BBIBOJA O TOM, UTO CYIIECTBEHHOE H3-
MEHEHHE T0Ka3aHUi CBS3aHO C JOOPOCOBECTHBIM 3a0JyX-
JICHHEM TIOTepIEBLIETO WU cBUAeTeNnd. B apyrux ciaydasx
MOXET OBITh CJIeJIaH BBIBOJ] O 3aBEJOMOI JIO)KHOCTH IOKa-
3aHMH WM HEITPABOMEPHOM OTKa3e OT WX jaumn» [6, c. 31].

Cornacro no3unuu Koncturynmuonnoro Cyxa PO, BrI-
paxkenHoi#t B Onpenencaun ot 7 nexadbps 2006 r. Ne 548-O
«[lo 3ampocy AbuHCKOTO paiionHoro cyna KpacHomapcko-
TO Kpast 0 IPOBEpKe KOHCTUTYLMOHHOCTH IMOJOKEHHUH CTa-
TbU 281 Yros10BHO-IIpOLIECCYaNbHOTO KoJekca Poccuiickoi
Oenepanun ¥ no xanobam rpaxknan Pomuna IMuTpus
EBrenneBmnua, llynenkoBa Anexcannapa HukonaeBuua u
[Iepbunnna Anexcest BaneppeBrua Ha HapylIeHUE UX KOH-
CTUTYLIMOHHBIX IIpaB IOJOXXEHUSAMH TOH ke craTem» [7],
UCKIIIOYCHHE M3 TNPHHLUIA HEMOCPEICTBEHHOCTH B BHUJE
BO3MO)KHOCTH OTJIAIICHHS IOKa3aHWN CBUAETENS, IOTEp-
MEBIIETO OOYCIIOBICHO KaK HEOOXOANMOCTBIO yCTPaHEHUS
HEPaBEHCTBA B MPOIIECCYaIbHBIX BO3MOKHOCTAX I10 HCCIIe-
JIOBAHMIO JIOKA3aTEIbCTB MEXIY CTOPOHOH 3aIUTHI U CTO-
pOHOI OOBHHEHHMS, MPOM3BOAMBINEGH JONIPOCH MOTEPIEB-
IIUX W CBUAETENCH B XOZAE JOCYACOHOTO NMPOM3BOJACTBA U
COCTaBHUBIIIEHl COOTBETCTBYIOLIUE MPOTOKOJBI, TaK U CTPEM-
JICHWEM CO3JaTh IS CyAa YCIOBMA, MPU KOTOPBIX €My
o0ecrieunBarOTCAd CBOOOJHBIE OT IHMOCTOPOHHETO BIIHSHUA
BOCTIPHATHE U OIIEHKA IMOKa3aHUH YIaCTHHKOB YI'OJIOBHOTO
cynomnpou3BoacTBa. B Tex ke mensx cra. 272 YIIK PO
MpeayCMaTPUBAETCS, YTO IPU HESIBKE KOTO-JIMOO U3 y4acT-
HHUKOB YTOJIOBHOTO CYJIOIIPOM3BOACTBA CYJ| BBICITYIIHBAET
MHEHUsI CTOPOH O BO3MOKHOCTH CYAEOHOTro pa3Ompareis-
CTBa B €r0 OTCYTCTBHE M BBIHOCHUT OIpEJICIICHHE WM TO-
CTaHOBJIEHHE 00 OTJIOEHUH CyAeOHOro pa3dupaTenbcTBa
WM O €ro MPOJIOJDKEHNH, a TaKkKe O BBI30BE WIIM IIPUBO/IC
HESIBUBIIIETOCS YYaCTHHKA.

Co31aHHIO CTOPOHAM 3aIlUTHl M OOBHMHEHHUS PaBHBIX
MPOIIECCyaIbHBIX BO3MOXHOCTEH MO MCCIICOBAHUIO JIOKa-
3aTeNIbCTB CIIYXKUT | 3aKperuienHoe B 4. 1 ct. 281 YIIK PO
MPaBUJIO, B CHUTy KOTOPOTO OTJIAIIEHHE paHee MOIydIeHHBIX
MOKA3aHMH MOTEPIIEBIIETO MU CBUAETEIS, HE SBUBIIETOCS
B CyJeOHOe 3aceiaHHe, JIOMYCKaeTcs TOJBKO C COTJIacHs
CTOPOH, 32 HCKJIIOYEHHEM CIIy4yaeB, PEJyCMOTPEHHBIX 4. 2
cr. 281 VIIK P®, korga obecneynts yyacTue HMOTEPIIEB-
IIEro WM CBUAETENS B CyAeOHOM 3aceaHiH He NPE/ICTaB-
JSIETCSL BO3MOXKHBIM.

Bwmecte ¢ Tem mpeacTaBisieTcs, YTO MpPU PEIICHUU BO-
npoca 00 OrIalIeHNH TMOKa3aHUi OTCYTCTBYIOIINX CBHIETE-
JIsI, IOTEPIEBIIETO y CyAa MMEETCS OIpe/IeNIeHHAsI CTETIEHb
JIICKPEITIH.

Cyn kak eIWHCTBEHHBIH HOCHUTENb CyAcOHOU BiacTh
o0namaeT psIOM HCKIIOYUTENBHBIX IOJTHOMOYHHA B YTO-
JIOBHOM MpOILIECCE: M0 PACCMOTPEHHIO U Pa3pEIICHHIO YTo-
noBHbIX Aed (4. 1 c1. 29 VIIK P®), a taxke 110 NpUHATHIO
HpoLEeCcCyaIbHBIX PELICHUH, 3aTParuBarOMX KOHCTUTYLIH-
OHHBIC MPaBa ¥ CBOOOABI THYHOCTH (4. 2 cT. 29 VIIK PD).
IIpu 3TOM nEATENBHOCTH Cya HAPaBICHA HAa JOCTUXKEHUE
Ha3HA4YEHMs YTOJIOBHOTO CYAONPOU3BOJCTBA, 3aKPEINICHHOTO

B cT. 6 YIIK P®: 3amuTy npaB 1 3aKOHHBIX HHTEPECOB JIUI]
W OpraHu3alui, NOTEPHEBIINX OT NPECTYIUICHUI; 3alUTy
JMYHOCTH OT HE3aKOHHOTO U HEOOOCHOBAaHHOTO OOBHHEHWUS,
OCYXIICHHs, OTpPaHWYEHHS e¢ mpaB U cBobox. Jlnsa peann-
3allM MEPEeYUCICHHBIX LeJiel W 3aja4 3aKOHOAaTelb 3a-
Kpenu 0coOble BO3MOXKHOCTH CyJla, HEKOTOPBIE M3 KOTO-
PBIX MMEIOT JAMCKPEUHOHHBIH Xapakrep. OHM TO3BOJISIOT
CyAy «IIPUMEHSTh Ha OCHOBE COOCTBEHHOTO BHYTPEHHEIO
yOeKAEHHsT OIMH M3 HECKOJBKUX JISTUTUMHBIX BapHaHTOB
pelIeHus] IPaBOBBIX BOIPOCOB B LieNsiX Hauboiee d¢dek-
THBHOTO OCYIIECTBIICHHS YTOJIOBHOTO CYAONPOU3BOJCTBAY
[8, c. 9]. Takas neATENBHOCTD Cy/Ia XapaKTEPU3yETCs BOJIE-
BBIM MOMEHTOM, (DOPMHPYIOIIMMCS TOJ BINSHHEM BHYT-
peHHero yOeKIeHHs, MUPOBO33PCHHUS, MPOPECCHOHATIHHO-
IO OIbITA, YTO SBISIETCS CYOBEKTHBHOHM COCTaBIIAIOIICH
JVCKPELOHHBIX TOJIHOMOYHH. B TO ke BpeMs 3To He Mmo3-
BOJACT PACKPbIBATH MOHATUC JUCKPCIIMOHHBLIX ITOJIHOMO-
YU Yepe3 KaTeropuu «CyObEeKTUBHOE IPaBO», «CBOOOIAY,
HOCKOJIBKY B OTJIMYHE OT CyOBEKTUBHOTO MpaBa JUCKPELUs
IpeArnoiaraeT copeplieHue aercTBus (Oe3neiicTBus) He B
JMYHBIX MHTEpecaxX, a B MHTepecax TPETbHX JIHIL, 00uie-
cTBa, rocynapcrsa. Kpome Toro, neHWcTBHS M pelIeHH,
MIPUHSTBIE CyJOM Ha OCHOBE INPEIOCTABICHHBIX €My JIHC-
KPELMOHHBIX MOJHOMOYHH, JTODKHBI HanOoJee TOYHO OT-
BEYAaTh 3aMbICITy 3aKOHOJATENs, COOTBETCTBOBATh HAa3HAaUeC-
HUIO YToJI0OBHOTO Tporecca. OTcrofa ciemyer, 4ro, ¢ OJHOU
CTOPOHBI, CyZI O0s3aH HCIIOJb30BaTh CBOIO IHCKPEIHIO
JIMIIb B paMKaX TE€X BapUaHTOB MOBCIACHHUA, KOTOPBIC YIKE
COCpPE/IOTOUEHBI B INPaBe, PYKOBOACTBYSCh OOLIMMH HOP-
MATUBHBIMH IIOJIOXKCHUAMU, Tpe6OBaHI/I$IMI/I YroJiIOBHO-
nporeccyaabHOI (GOpMBI, a C IPyro CTOPOHBI, OH MOXET
6eCHpeHﬂTCTBeHHO IMOJIb30BATHCA CBOMMHU  IPaBOBLIMU
BO3MOXHOCTAMU BHYTPHU YCTAHOBJICHHBLIX MPECIACIOB. Kak
ykasbiBaeT K.M. baeBa, yronoBHo-mpoleccyanbHbIi 3aKOH
W3HAYaJIbHO COJEPXKUT «Psii HOPM, THIIOTE3Bl KOTOPBIX
HalpaBsJIeHbl HA OTIPaHUYCHHE JOMYCTHMOTO YCMOTPEHHMS
OT 3JI0YNOTpeOIeHUs NMPaBOM IPH NPUHATHH MPOTHOCTH-
YEeCKUX, TAKTHIECKUX PEIICHUH B paMKaxX IPON3BOJICTBA T10
yrosoBHomy aeny» [9, c. 96]. [lomumo 3TOrO, NEATENb-
HOCTBH BJIACTHBIX Cy6’BeKTOB HaxXoJuTCA IOJ HaJA30pOM U
KOHTPOJIEM BBIIIECTOAMINX TOCYAAPCTBEHHBIX OPTraHOB, T.€.
OHH OTBETCTBEHHBI 32 CBOH JieiicTBUs (Ge3meiicTBre).

B OEJIOM HaJIMYWE y Cyda AUCKPCHHUOHHBIX ITOJITHOMO-
YU CHOCOOCTBYeT 00ECHeueHHI0 He3aBHCHUMOCTH, CaMoO-
CTOSITEJIFHOCTH, OECIPHCTPACTHOCTH CyJeOHOM BiacTH, a
TaKKe IMO3BOJISIET BOCIIOJIHUTE NPOOENBI B Mpolnecce Ipa-
BOIIPUMEHUTEIILHOM JIEATEILHOCTU B CBSI3H C HEBO3MOXKHO-
CTBIO JICTAILHO pErjlaMEeHTHPOBAaTh BCE MHOrooOpasue
YTOJIOBHO-MIPOLIECCYANIBHBIX MTpaBooTHOLIeHHH [ 10, ¢. 395].
B 10 >xe Bpems JHUCKpelys co3/1aeT OMacHOCTh YPE3MEPHO-
IO YCMOTpPEHUSI, 3710yHOTPEOIEH I CO CTOPOHBI CYyIa.

ITo cBoeMy coaepkaHHIO 3I0YHOTPEOIEHHE ANCKPEIIH-
OHHBIMHU TIOJTHOMOYHSAMH TIPEJICTAaBIIIET COOOM OCYIIECTB-
JICHWE TI0 CBOEMY YCMOTPEHHIO IPEJOCTABICHHBIX 3aKO0-
HOM BO3MO’KHOCTEH B IIPOTUBOPEUNHN C UX HA3ZHAYCHUEM,
3aMBICIIOM 3aKOHOMAATENSI, PE3YIbTaTOM HYEro CTaHOBUTCS
HEONpaB/laHHOE OTPaHUYCHHE WM Yrpo3a HapyLICHHs
KOHCTHTYLIMOHHOTO IIpaBa JIMIA, BOBJICYEHHOIO B YI'OJIOB-
HOE CY/ONPOU3BOICTBO, JINOO TaKOe OrpaHUYEHHUE IPaB U
BO3MOXKHOCTEH Y4YacTHHKa Hpolecca, KOTOpOe CIIOCOOHO
MIPUBECTH K HAPYIICHHIO TIpaBa OJHOTO M3 CYOBEKTOB Ha
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cyneOHy0 3amuTy (B TOM YHCIE BCJICICTBHE HAPYIICHUS
nmpaBa Ha cyAeOHOe pa30HpaTeNhCTBO B Pa3yMHEIN CPOK)
[11, c. 71]. Ucxomst U3 yKa3aHHOTO OIPEICIICHHUS, MOXKHO
BBIJICNIUTH CIEAYIONINE TPH3HAKH 3JI0YMOTPeOICHNS THC-
KPELIMOHHBIMM HOJTHOMOYMAMHU. Bo-TiepBBIX, ocyliecTBie-
HHE TOCYAApCTBEHHBIMU OpraHaMU U JIOJDKHOCTHBIMU JIH-
I[aMH TIPEJOCTaBIECHHBIX UM ITOJIHOMOUUIl B IPOTUBOPEYUHU
C UX Ha3HauYeHUueM. Bo-BTOPBIX, COOTBETCTBHE MOBEACHUS
BJIACTHBIX CYOBEKTOB IPAaBOBBIM MPEIIHCAHUSIM U OTCYT-
CTBHME HapyIIEHUH yroJOBHO-TIPOLECCYaTbHOIO 3aKOHO/a-
TENbCTBA. B-TpeTbux, NpuunHeHne Bpena mpaBaM 1 3aKOH-
HBIM MHTEpecaM yIaCTHHKOB IpoIiecca.

[IpencraBnsercsa, 9T0 B HEKOTOPHIX CIyYasX BEIIIEIE-
peUYnCIieHHbIe TPU3HAKH HAJTMYECTBYIOT HPU OTIIAIICHUU
CYJIOM ITOKa3aHUH OTCYTCTBYIOIINX YYACTHUKOB YTOJOBHO-
TO CYIOIIPOU3BOJICTBA.

Ecmu 00paTuthes k cyaeOHON mpakTuke, T0 B TOMCKOMH
001acTH MpHU PACCMOTPEHHUH el B Cynae MepBoi HMHCTaH-
I[UH TOBOJIBHO YacTO MCIOJIB3YETCs MPOoLEeaypa OrIalleHus
MOKAa3aHUH CBUJETEN, MOTEPHEBLIEro, IOICYAUMOTO.
[TpuunHamMy 3TOTO SIBJISUIMCH HEOOXOIUMOCTh YCTPaHEHUS
MPOTHBOPEYHNH B MOKA3aHMAX, HESIBKA yJaCTHHKA II0 yBa-
JKUTEIBHBIM MIPUYIHHAM, €T0 TsDKeNast O0Ie3Hb M CMEPTh.

Bwmecte ¢ TeM BCTpedaroTCs CHUTYaIllH, B KOTOPBIX CY-
IIbsl TAaJI HEBEPHYIO OIEHKY OOCTOSTEIhCTBAM, ITO3BOIISIO-
MMM OTJIACHThH IIOKAa3aHMs, YeM HapyIIWI TpaBa JIPYTHUX
CyOBEKTOB YTOJIOBHOTO CYAOIPOHM3BOICTBA.

Hanpumep, B xoze cyneOHOTO pa3dupaTebCTBa Mo Je-
ay Ne 10-11/2018 no xomartaiicTBy rocyaapcTBEHHOTO 00-
BUHHUTENS C COTIACHUS CTOPOHBI 3alIUTHl OBUIM OTJIAIIEHBI
Toka3aHus cBuzeTeneit A. u b., naHHbIe UMH Ha TIpeaBapu-
TEJILHOM ClleACTBUU. 1Ipu 3TOM cylibe IIpU yI0BIETBOPEHUU
XOJaTaliCTBa He OBUIM YTOYHEHBI OCHOBAHUS IS Orjalie-
HUS TIOKa3aHWH, a Takke MPOTHBOPEYUs, KOTOPBIE TOCY-
JMApCTBCHHBI OOBHHHUTENh TIOCYHTAN CYIICCTBEHHBIMHU.
[Mocne aToro OBUTO YMOBIETBOPEHO XOJATAMCTBO 3aIIHT-
HUKa 00 OTJIAIICHUN MOKa3aHWU cBHETeN B., TaHHBIX Ha
TpeIBAPUTEIHLHOM CIICACTBUH, 0€3 BBIICHCHUS MTO3HUIIHHU T10
TAKOMY BOIPOCY TOCYAapCTBEHHOTO OOBHHHTEISA. A 3aTeM
IpHU OTCYTCTBHUH JOKA3aTENIbCTB, CBHICTEIBCTBYIOIINX O
MNPUHATBIX Mepax MO YCTAaHOBICHHIO MECTa HaXOXKJICHHS
MPEACTAaBUTENS TOTEPIEBIIEr0 M CBHAETENCH M OTpHIA-
TEJIEHOM PEe3yJIbTaTe TaKUX MEpP, MUPOBBIM CYIbei MPHUHU-
MaJiCh pemieHus] 00 OrallieHud Ha OCHOBAHWHM 1. 5 4. 2
cT. 281 VIIK PO naHHBIX Ha MpeaBapUTEIbLHOM CIEICTBUU
MOKa3aHUHN MpeCTaBUTENs moTepresuiero 1., cBuaeTenei
., E., XK. mo xonaraiictBaM rocyaapcTBeHHOr0 0OBHHUTE-
JISL C COTJIacUsl CTOPOHBI 3aIuThI [12].

Bupurcs, uto B Xoz1e pa3OMpaTenbCcTBa 10 JAHHOMY Yro-
JIOBHOMY J€ly Cy[bs OrPaHUUMICS COINIACHEM CTOPOH Ha
OTJIAIICHWE TIOKAa3aHWI OTCYTCTBYIOIIMX YYAaCTHHUKOB YTO-
JIOBHOTO CYAOTPOM3BOZACTBA 0O€3 WMCCIEeIOBAHMSA COOTBET-
CTBYIOLIMX OCHOBaHUM. B Takux NeMCTBUAX MHPOBOTO CyIbH
MOYKHO HaOJFO/IaTh 370YyMOTpeOIeHne JUCKPEITMOHHBIME TTOJI-
HOMOYMSIMH, KOTOpPOE TPSIMO HE TPOTHBOPEUUT HPEINCAHH-
SIM YTOJIOBHO-TIPOIIECCYATFHOTO 3aKOHOATEIBCTBA, OTHAKO HE
COOTBETCTBYET HA3HAUCHUIO YTOJIOBHOTO CYIOIPOU3BOICTBA,
NPUHIUITY COCTA3aTEIbHOCTH U HapyIIaeT IpaBa U 3aKOHHBIE
UHTEPECH! YYaCTHUKOB Ipolecca. K TakuM BbIBOJaM MpHIIen
n CoBerckuil paiioHHbIN cyn r. Tomcka mpu mepecMoTpe
Jiena B OPSIKE aNeJISIUOHHOTI0 CyA0IPOU3BOCTBA.

B kadecTBe mpuMepa MOXHO TaKXe IPHUBECTH 00CTOSI-
TENBCTBA, YCTAHOBJIEHHBIE B X0JI€ PON3BOJCTBA IO Kacca-
OHOHHOU Xanobe moTtepnesmero H., B KoTopoil oH BBIpa-
3WJI HECOTJIACHE C COCTOSIBIIMMUCS 1O AETy CyAeOHBIMH
pewenusimu [13]. B cyneOHOM pa3bupaTenbcTBe MO Jeny
Ne 44y-9/2017 noteprieBuIvii ¥ €ro NPEACTABUTENb HE CMOT-
T IPUHATH y4acTHe, O YeM NPEABAPUTEIILHO YBEIOMUIHU CYJ
U 3aSBWIM XOJATaiiCTBO 00 OTIOXKECHUHU CYACOHOTO pa3ou-
parenscTBa. OJJHAKO MUPOBOI! Cy/bs OTKA3aJl B YAOBIETBO-
PEHHU JTaHHOTO XOJaTaliCTBa U pacCMOTPEII YTOJIOBHOE JEJI0
B paHee Ha3HAUYCHHBIN JIeHb 0e3 nX y4yactus. B oTcyrcTBue
MOTEPIEBUIET0 [0 WHUINATUBE T'OCYJapCTBEHHOTO OOBH-
HUTENA ObIIO IPUHATO PEIICHNE 00 OTJIalIeHUH TTOKa3aHuiH
ceunereneit 1., 3., /1., Ha OCHOBaHUH KOTOPBIX CYJ IIPHIIIEIT
K BBIBOJLy O TOM, YTO IIOTEPIIEBIINI COBEPILINI «IIPOTHBO-
TIPaBHBIC U aMOpaJIbHBIC JEHCTBHS», MOCTYKHBIIHE TTOBOJIOM
JUIA TIOCSITaTeNIbCTBA Ha ero 370poBke. [Ipu paccMoTpeHnu
YTOJIOBHOTO JieNla CYAOM He OBUIM IPEANPHHATH MEphI K
BBI30BY OTCYTCTBYIOIIUX YYaCTHHKOB, YTO CBUIETENHCTBO-
BAJIO O 3JI0YNIOTPEOUTEIEHOM TOBEICHUH MUPOBOTO CYABU U
CTaJI0 OCHOBAHUEM JJIs1 OTMEHBI [IPUTOBOPA MUPOBOT'O CYIbU
U TIepeiayy MaTepHajIoB Jiesia Ha HOBOE PACCMOTPEHHE.

Crnemyer OTMETHTB, YTO BOIIPOC 00 OTJIAIICHWH MOKa-
3aHHH, TPOLECCyaTbHOM PABHONPABHM CTOPOH U COCTS3a-
TENPHOCTH PETIIAMEHTHPOBAH W B MEXIyHapOJHBIX aKTax.
B cooTBercTBHY € TONIOKEHNAMH MeEKAyHapOIHOTO MTaKTa
O TP)XXJAHCKUX W MOJIUTHYECKUX NpaBax (MOAI. «e» I 3
cT. 14) u KonBeHIuu 0 3amuTe npas 4eloBeKa U OCHOBHBIX
cBoboa (moxn. «d» m. 3 cr. 6) OIHUM M3 00s3aTEIbHBIX
YCIIOBUH CTIPaBEJINBOTO CYIAeOHOTO pa3OuparenbCcTBa SB-
JSIeTCSl TPABO OOBHMHSIEMOTO <«IOMPAIIUBATh ITOKa3bIBAIO-
IIUX TPOTUB HETO CBUAETENeH WM MMETh NMpaBO Ha TO,
YTOOBI ATU CBUIETENH OBIIM JONPOLICHBI, M UMETh MPaBO
Ha BBI30B M JIOIIPOC CBUAETENICH B €ro IOJb3Y Ha TEX K
YCIIOBUSIX, YTO U JUISl CBUJICTENIEH, TIOKa3bIBAIONINX MPOTHB
Hero» [14]. Ucxoas u3 3TOro, npu OTCYTCTBHUM COOTBET-
CTBYIOIIMX rapaHTHil OIallleHHe NOKa3aHUH HEeSBUBIIUXCS
YYacTHUKOB CyZeOHOro pa3dmparenbcTBa HapyllaeT He
TOJBKO MPUHIMI COCTS3aTENIHOCTH, HO M OOILIENpHU3HaH-
HBIE TIpaBa 4YelloBeKa.

s omperneneHus CpaBeIIMBOCTH CyJeOHOro pazou-
paTtenbCTBa MIPH OTJIAICHUH TTOKa3aHUH CBHUIIETENS, TIOTep-
nmesmero ECITY paccmarpuBaeT nena Ha OCHOBE TeECTa,
BeIpaboTanHoro B IlocranoBiennu bompmmoit [amater EB-
pomneiickoro Cyna mo pgeny «Ilepua mporu Wramum»
(Perna v. ltaly; sxano6a Ne 48898/99, § 29, ECHR 2003-V)
[15]. Cpean xpuTepueB 3aKOHHOCTH U OOOCHOBaHHOCTH
OTJIAIICHUS] TTOKAa3aHUHM OBUIM BBHIJENICHBI: a) 0OOCHOBaH-
HOCTb XOJaTaliCTBa MOJCYAMMOIO O BO3Pa)KEHHUHM OTHOCHU-
TEJIHO OTJAIIEHHs MOKAa3aHUM, ero OTHOCUMOCTh K CYTH
O0OBHHEHHUSI W CIIOCOOHOCTH TPUBECTH K OINPABIAHHIO 3a-
ABUTEINS; 0) HauMYuMe WIM OTCYTCTBHE HApyIICHWH Cyaa
MepBOIl MHCTAHIMH, KOTOPBI HE 00eCHeums SIBKYy B CYZ
KOHKPETHOT'O CBHUJETENS IJs J1a9d TOKa3aHUil B IOJB3Y
MOZICYZMMOT0, €T0 MPaBa, rapaHTUPOBAHHOTO MO «d» 1. 3
cT. 6 KoHBeHIMN; B) HANMYIKE NHBIX JOKA3aTeIbCTB MO JIEIy;
I') BO3MOXKHOCTb MOJCYAUMOIO MPOKOMMEHTUPOBATh OTJa-
LIEHHbIE [TOKa3aHMs, TaK JK€ KaK U JpyTHe J0Ka3aTesIbCTBA.

Crnenyet nonuepkuyth, uro ECITY pacuenuBaeT otcyT-
CTBHE BO3PAXKEHUN MOACYAMMOT0 OTHOCHUTENIBHO Orjalie-
HUS MOKA3aHUN KaK OTKa3 OT IpaBa TOJbKO B CIIydyae, eciu
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OH OBIT 3a5BJICH HEABYCMBICIIEHHO W COIIPOBOXKIAJICS MU-
HUMAaJBHBIMH TapaHTHAMH, COPa3MEPHBIMH C €T0 3HAYNMO-
ctpro. OTKa3 HeoOs3aTeNFHO TOIDKEH OBITh SIBHBIM, HO OH
JOJDKEH OBITH TOOPOBOJBHBIM M IPEACTABIATE COO0H 0CO-
3HAHHBIA M Pa3yMHBIN OTKa3 OT MpaBa, BKIOYATh B ceOs
JEMOHCTPALMI0 MOJACYAUMBIM TOTO, YTO OH MOT Pa3yMHO
IpeaBUIeTh MOCIENCTBUA cBoero noseaeHusa. Kpome roro,
TaKoOW OTKa3 He JOJIKEH MPOTUBOPEUUTHh KAKUM-JIHOO Bax-
HBIM OOIICCTBCHHBIM UHTEPECaM.

B Tlocranosnenuu no neny «Makee (Makeyev) mpo-
tuB Poccum» (xamo6a Ne 13769/04) [16] ECIIY uzyumn:
SBIISUIOCH JT OTCYTCTBHE BO3PAKCHHUN OTJIACUTH TOKA3aHUS
CBHUJIETENICH OTKAa30M OT IpaBa Ha WX JIONPOC B CyIAcOHOM
3aceqaHny; OBUTH JIM MX MOKA3aHUs PEIIArOIIAMU IS AeTia
Y TIPUHSLUTH JTH BJIACTH JOCTATOYHBIC MEPHI I TOTO, 9YTOOBI
obecreunTh ABKY CBHICTENEH B cyd. B pesymprare uccie-
noBaHust 3Tux BompocoB ECIIY mpumien k BeIBOAYy 00 OT-
CYTCTBUM a/ICKBaTHBIX Mep JIsl oOecrieueHus IBKU CBUJIE-
Tesnel B cyneOHOE 3acefaHue, a Takke O HEBO3MOXKHOCTHU
MOJCYAMMOTO ITI0y4acTBOBAaTh B AOMIPOCE TPEX CBUICTENCH,
MOKa3aHUS KOTOPBIX UMENH pellaolee 3Ha4YeHHe 110 JIey.

HeobOxonnMo 0oOpaTtuTh BHHMaHHE, YTO B POCCHHCKON
CyIeOHOM MpaKTHKE BCTPEYAIOTCS TOJIOKUTEINBHBIE TPUMe-
PHI ITOTTHOTO, 0OOCHOBAHHOTO MCCIIEIOBAHMS 0OCTOSTEIHCTB
JieI1a, TIO3BOJIAIONINX PEIIUTh BOIIPOC 00 OTJIalIeHIH TTOKa-
3aHUH OTCYTCTBYIOIIUX YYaCTHHKOB YTOJIIOBHOTO CYIOIIPO-
u3BojcTBa. Tak, B cyaeOHOM pa30oHUpaTenbCcTBE IO YTOJIOB-
Homy geiy Ne 22-2098/2018 [17] cyaps mis OrjaiieHus
[IOKa3aHUN MOTEpIEBUICH IPU HAJIUYUU BO3PAXKEHUH CO
CTOPOHBI MOJICYTUMOT0 U €0 3alIUTHUKA IIPEIBAPUTEIBHO
YCTaHOBMJI HEBO3MOXXHOCTBH IOTEPIIEBLICH SBUTHCA B CY-

neOHoe 3aceaHue BBUIY TDKEIOW OOJE3HH W HETPaHCIIOP-
Ta0ENBPHOCTH, a TaKKe HAJIWINE BO3MOKHOCTH CTOPOHBI
3alIUTHl OCIIOPHUTH €€ MOKA3aHUs MHBIMH CIOCO0aMH, KO-
TOpBIE HE OBUTH NCTIONIB30BAHBI.

Ha ocHoBe BBIIIEH3TI0)KEHHOTO MOKHO IPHHTH K BBIBO-
Iy, YTO B HEKOTOPBIX CHUTyalUsX OIJIAIEHHE TOKa3aHWM
OTCYTCTBYIOIIMX B CyAEOHOM pa3OoMpaTelbCTBE y4YacCTHH-
KOB JIOIIyCTUMO, HO TOJIKO B CIy4YasiX, KOTJa HET MHOTO
croco0a Moyy4ynTh He0OX0IUMYI0 MH(POPMALHIO IO JeTy.
K TakuMm ciaydasM MOXHO OTHECTH: HEOOXOAMMOCTH pas-
peLIeHUsT HEKOTOPBIX NPOTHBOPEUYUH, BO3HHUKIIMX B pe-
3yJIbTaTe CYAONPOU3BOJCTBA, YCTAHOBJICHHE NPABIMBOCTH
JAHHBIX TTOKa3aHUH ITyTeM MX CPAaBHEHHWS M aHanu3a. B 1o
e BpeMsl OIJIAIlICHUE MOKa3aHNi MPOTHBOPEYUT NPHHIUIIAM
COCTSI3aTETIbHOCTH M HETIOCPECTBEHHOCTH, YTO MOKET NPH-
BECTH K HapyIICHHIO IPaB YYaCTHUKOB YTOJOBHOTO CYyJO-
NPOU3BOJICTBA, MOCTAHOBJICHUIO HE3aKOHHOTO M HEOOOCHO-
BaHHOTI'O IPUTOBOPA. 21.]'[51 MpeaoTBpaliCHsd BOSHUKHOBCHUS
JAHHOW CHTYalluH, MPEeXyNPekXICHHs 3I0YINOTPEOUTEIEHOTO
HOBEJICHHUSI CO CTOPOHBI CY/ABHM IIPU DEIIEHUH Bompoca 00
OrJIallICcHUM TOKA3aHUH HESIBUBIIUXCS Y4YaCTHUKOB YTI'OJIOB-
HOTO CyIOIPOU3BOJICTBA, He0OX0qiMo 3akpenuth B YIIK PO
MEXaHM3M peaJM3alliil WHCTHTYTA OTJIAIICHUS ITOKAa3aHWH
TIPY OTHOBPEMEHHOM YCTAHOBJICHHHU TapaHTHI VISl y9acTHH-
KOB YTOJIOBHOTO CyIoNpom3BoAcTBa. K umcimy rapaHThid
MOXXHO OTHECTH: OIIpENIeTICHHE CYIOM JIOCTOBEPHOCTH OCHO-
BaHUH JUIsI OTVIAILICHWS TIOKa3aHMIT; NPUHATHE MEp JUIS BBI30-
Ba OTCYTCTBYIOLIMX YYacTHHKOB YTrOJIOBHOTO IIPOLIECCa;
oOecrieyeHne CyOBEKTaM YrOJIOBHOTO CyJONPOU3BOJICTBA
MHBIX NPABOBBIX BO3MOXKHOCTEH IS UCCIIEIOBAHUS J0Ka3a-
TCJIBCTB U OCITApUBAHUS OITAIICHHBIX MHOKa3aHWH.
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The article focuses on the legal capabilities of participants in criminal proceedings and the powers of judges in resolving the issue
of evidence disclosure. The disclosure of evidence of a witness, a victim, and a defendant is an exception to the principle of immediacy,
S0 its incorrect application risks a violation of the rights and legitimate interests of participants in the process, as well as the adoption
of an illegal and unreasonable decision on the case. The author argues that in some cases the disclosure of evidence is a way of abuse of
discretion by the court. In this regard, the following tasks are solved: 1) definition of the evidence disclosure institution; 2) definition
of the court discretionary powers; 3) determination of abuse of discretionary powers as a separate type of behaviour; 4) identification of
cases of discretionary power abuse by courts in evidence disclosure; 5) definition of criteria for the legitimate and reasonable disclosure
of evidence of absent participant in a process. The research employs general and specific scholarly methods of cognition: dialectical,
formal logical, comparative legal, systemic, analysis and synthesis. The author analyses the procedure for evidence disclosure in case of
absent participants in the process, as enshrined in the current criminal procedure legislation and indicates various positions regarding the
need to disclose evidence. The disclosure of evidence can help resolve conflicts. However, this procedure contradicts the principles
of adversarial and equal rights of the parties. The study of ECHR resolutions and decisions of Russian courts has revealed a number of
cases when the courts incorrectly and insufficiently established the necessity of applying the disclosure of evidence. As a result, the
operation of the court can be regarded as an abuse of discretionary powers, which led to an illegal sentence and violation of the rights
of participants in criminal proceedings. The author defines the concept and signs of abuse of discretionary powers by courts when the
evidence of absent participants is disclosed. The legality and validity of evidence disclosure can be guaranteed through determining
reliable grounds for evidence disclosure; taking measures to call absent participants in the criminal process to court; ensuring the im-
plementation of other legal possibilities for examining evidence and challenging the testimony.
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