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AHHoOTauMs. MaHUITyIMPOBAaHUE KaK BIMSHUE HA PE3YNIbTAT JIMIIAET CIOPT He-
[peICKa3yeMOCTH Pe3yNbTaTa KaK OJJHOM M3 COCTaBIIIOIIMX €ro nomyispHoctd. [1pu
PaccMOTPEHMH JUCLMIUIMHAPHBIX CIIOPOB O MAHUITYIMPOBAHUU OOJIBLIMHCTBOM MEXK-
JYHapOJHBIX CIIOPTHBHBIX (elepaliiii HCIIONB3YeTCsl CTAHAAPT «IOCTATOUHOH yOexk-
nenHocti» («comfortable satisfaction»), comepikaHue KOTOpOro, TeM He MeHee, He
SIBJISCTCS JOCKOHAJIBHO ONpEJeieHHbIM. [IpoBelieHa cHcTeMaTH3alys IMPaKTUKH
CrOpTHUBHOrO apOUTPaXKHOT'O CyJa M MPEIPUHATHI TOMBITKK Pa300paThcsi B JaHHOM
BOIpOCE.
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Abstract In its decision CAS 2011 / A / 2490, the Court of Arbitration for Sport
(hereinafter - CAS) noted for the first time that there is no universal standard of proof
(which, for example, is established in the WADA Code in anti-doping violation situa-
tions), although there is “consistency in this matter between sports associations is de-
sirable”.

Historically, the use of the “comfortable satisfaction” standard has dominated the
resolution of disciplinary sports disputes. The strictest standard “without any reasona-
ble doubt” (all doubts in favor of the person brought to justice) is not applied in
sports, since it has the legal nature of public procedural branches of national legal sys-
tems — for example, in Russian criminal proceedings. At the same time, the refusal to
raise the level of the standard of proof to “without any reasonable doubt” does not
prevent the jurisdictional body of the federation, CAS from recognizing the court's
verdict as evidence, albeit without prejudice. At the same time, in our opinion, such a
position is relevant if the denial of the prejudicial significance of national decisions
also makes it impossible to confer exclusivity on a sentence, a court ruling as evi-
dence of the charge.

In many of the disputes we examined federations had access to investigations by
national law enforcements and sometimes to judicial decisions. Such materials, deci-
sions for evidence purposes were provided by the national federations while resolving
disputes in the jurisdictional bodies of international sports federations and CAS. With
such a status quo, is it possible to speak about the lack of the necessary powers and
resources? Formally, yes, because, firstly, it is necessary to gain access to evidence,
which is due to the specifics of the legislative system of a particular state and may not
be provided, and secondly, the evidence was not collected and evaluated by the bodies
of sports federations, the latter use the results of investigative measures and law en-
forcement activities of state bodies. On the other hand, when the international sports
federations and the CAS had at their disposal criminal investigations and decisions of
national courts, as well as the jurisdiction of national federations, the evidence was
considered as “comfortable satisfaction”. For law enforcement investigations and
criminal court verdicts, reference can be made to the higher “without any reasonable
doubt” standard of proof, which involves the use of the decisions and evidence pre-
sented in it in favor of the manipulation charge in resolving disciplinary disputes at a
softer standard. A similar rationale can be extended to decisions of the jurisdictional
bodies of national sports federations if they are based on the results of law enforce-
ment investigations and / or court decisions.
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[pu ropuangeckoM pa3perieHur CIOpPOB W Ha/UIeXkKanleM IIPAMEHEHUH IIpa-
BOBBIX HOPM HEOOXOIMMO YCTaHABJIMBATh, IPOBEPSATH W OICHWBATH (haKTHUE-
CKHE OOCTOSTENBCTBA, CONMPOBOXKIAIOMUe HapymieHne. Kak m3BecTHO, Opems
JOKa3bIBaHUS B CHITY IPSIMOTO yKa3aHWs HOPMATHBHO-TIPABOBOTO aKTa HIH 00-
[IMX TPUHIIAIIOB JT0Ka3aTEECTBEHHOTO MPpaBa BO3JIaraeTcs Ha OAHY M3 CTOPOH,
B TO K€ BPEeMS B HEKOTOPBIX CITydasiX MOXKET MPOHUCXOIUTH €ro mepepacrpene-
nenwme [1].

[MockonpKy yCTaHOBHTH OOBEKTHBHYIO HCTHHY B IIPOIECCE OKA3BIBAHUS
3aTPyIHUTENBEHO, CIOPTUBHBIN IOPUCANKIMOHHBIN OpraH win apOouTpax (majee
OPC) paspemaroT Criopbl B YCIOBHSIX MOU Ul UHOU CIENEeHU COMHEHUs 8 OM-
HOWweHuu axkmos ¥ Ha OCHOBE JOKAa3aTEIbCTB, KOTOPHIC OBLIN IPEICTaBICHBI
CTOpOHaMH.

B pemenun CAS 2011/A/2490 [2] CiopTuBHBII apOUTpakHBIH ¢y (1anee —
CAS, apOuTpaxx) OTMETHJI, YTO HE CYNIECTBYET YHUBEPCAILHOIO CTaHIapTa JI0-
Ka3bIBaHUs (KOTOpBIM, HampuMmep, ycraHoBleH B Konekce BAJIA B cuTyanusx
AQHTUIONHWHTOBBIX HAPYIICHHUN), XOTS M «COTIACOBAHHOCTh B TAHHOM BOIIPOCE
MEXAy CHOPTUBHBIMH aCCOIHMAIASIMU SIBIISIETCS JkenaTenbHon» [2. § 92]. Tem He
MeHee, KaKIash acCOIHANs MOXKET CAMOCTOSTENFHO PEHINTh, KAaKOH CTaHIapT
JTOKA3BIBAHUS CIIEIYET IPUMEHSTD MIPU Pa3pelIeHNH KOHKPETHBIX CIIOPOB C yUe-
TOM HAI[MOHAIBHOTO MYOJUYHOTO Topsjaka. B cBoro odepens, cratyc CAS He
MpeAroaraeT HaIMIns y Hee MOTHOMOYHH JUTS TPOBEICHHS HAa3BaHHOTO COTJIa-
COBaHUS TPaBWII ITyTEM BBEACHUS €IMHOTO CTaHAApTa, KOrJa acCOIHUAIUs pe-
nraet 3aMKCHPOBATh HHOW CTAaHIAPT B CBOMX pETiIaMeHTaX, akTax. B pemeHnn
CAS 2016/A/4501 apOuTpask oOpaTHIICS K MOHATHIO «CTAHIAPT JOKa3bIBAaHU,
yKa3aB, 4TO 3TO «YPOBEHb YOCKICHHOCTH, KOTOpbIi Heooxomum OPC, 4ToObI
OBITh YBEPECHHBIM B CYIIIECTBOBAHHH OIpeesieHHoro ¢akray» [3. § 117].

Hcropryeckn mpu pa3penieHiH ANCIUIDIMHAPHBIX CHOPTHBHBIX CIIOPOB JI0-
MUHHPYET HCIONB30BaHUE CTaHIAPTa «O00CMAmouHoU yoexcoennocmuy (aHTIL
«comfortable satisfaction»). CaMblii CTpOruii CTaHIAPT «6e3 0OOCHOBAHHBIX CO-
mHenutly (aHDIL. «without any reasonable doubty) (Bce coMHEHMS B MOJNB3Y TpH-
BJICKAEMOT'0 K OTBETCTBEHHOCTH) B CIIOPTE HE MPUMEHSETCS, IIOCKOIIBKY 00J1aIaeT
FOPUIMYCCKON MPHPOAOH MyOIMIHO-TIPOIIECCYTBHBIX OTPACiICii HAIMOHATBHBIX
TPaBOBBIX CHCTEM, HAIIPAMEP B POCCHUIICKOM YTOJIOBHOM Mporiecce [4].

CranmapT MOKa3bIBaHUS «IOCTATOYHAS yOSKIEHHOCTE) 3aHIUMAET MTPOMEXKY-
TOYHOE 3HAUCHHE B MEPApXUU: HIDKE IO TpeOOBAHUSIM COMHEHHH B HCTHHHOCTH
(akrta, yeM «0e3 00OCHOBAaHHBIX COMHECHHWI», U BBINIE CTaHIapTa «OanaHca Be-
POSITHOCTEH», MPUMEHIEMOT'0 HE TOJIBKO B CIIOPTE, HO U B HAIMOHAIBHBIX T'PaK-
JAHCKO-TIPOIIECCYabHBIX 3aKOHOAATENbcTBaX. OTIPABHOM TOYKOH JJisi 00CykK-

22



Bacumves U.A., Han [ynmai, Cuooposa H.A. u op. «/Jocmamounas y6excoennocmoy npu paspewieHuu

JICHHSI JOCTaTOYHOU yOexaeHHOCTH B npakTike CAS sBistroTes pemenns CAS
2005/A/908 [5] u CAS 2009/A/1920 [6], B KOTOPHIX OBUIH MOTYEPKHYTHI Mmpu
doemamuyeckux momernma [5. § 5; 6. § 26]. Bo-niepBrix, m060it OPC nomkeH
UMETb B BUNY CEPbEe3HOCMb 6bl06UAeMO20 008UHEHUs, T.€. COBEPIICHHOTO
CyOBEKTOM CIIOpTa AWCHMIDIMHAPHOTO HapymieHus. Bo-BTOPEIX, ueM cephe3nee
JCIMTITMHAPHBIA TPOCTYIIOK CyOBhEKTa CIopTa, mem Ooiaee ybeoumenvHbiMu
onst OPC Oonochbl Obimb 00KA3aMenabCcmea cogepuieHHo2o Hapyuierusi. Hako-
HeIl, CTAHAAPT JOKA3BIBAHUS He MEHSEeMC sl 8 3A8UCUMOCTU O CEPbe3HOCIU OUC-
YUNTUHAPHO20 HApYWieHUsl, HO YeM BBIIIE YPOBEHb OOIECTBEHHOW OMTACHOCTH TS
criopta, TeM OoJiee yOeIUTENIbHbIC J0Ka3aTelbCTBA OOBUHEHUS HEOOXOUMO HC-
MOJIb30BaTh CTOPOHE, HECyIel OpeMs goka3piBaHusa. MoxHO corimacutbes ¢ CAS
B TOM, YTO JAHHBII CTaHIAPT MPEACTABIACT COOON CKONB3SIIYIO MKy, OCHO-
BaHHYIO Ha CTEIEHH YOSKIEHHOCTH, U YeM BEIIIIEC €€ YPOBEHb, TEM OOMbIIas CTe-
TIeHb OIPE/ICICHHOCTH B IOKa3bIBaHUU TpeOyeTcs. BrocnmencTeim Takas xapaxre-
PHUCTHKA «JIOCTATOYHOH YOCKISHHOCTH» OYIET YacTo IUTHPOBATHCS apOUTPaKeM
B CITOpax 0 MAaHUMYJIMPOBAHWY pe3ynbTatamu [7. § 123, 127].

B Hacrosmem mcceoBaHuN MBI 00pamaeMest K «I0CTaTOUHOH yOeKIeHHO-
cti» B ipakTHke CAS 10 JieaM 0 MaHUIYyJTUPOBAHUU CYOBEKTaMH CIIOpTa pe-
3yIbTaTaMH COPEBHOBAHUH (YTO B MHTEpEcax NAHHOW CTATHH BKIIIOYAET B ceOs
W OTIENbHBIC MaTId, U COPEBHOBAHME B IesIoM). JlaHHOE HapyIIleHne BHIOPaHO
HAMH B Ka4eCTBE PENPE3CHTATHBHONW OCHOBHI IO HECKOJBKHM IIPHYMHAM.
B nepByio ouepens, MaHHITYIHPOBAHHE TIPECIEAYETCS M B IOPUCAUKIUIX MEXK-
IyHApOIHBIX CIOPTUBHBIX (enepannii, 1 B HAIIMOHAJBHBIX IPaBONOpPsIKaxX (B
MOCJIEHEM CIIydae COOTBETCTBYIOIEE MPABOHAPYIICHHE OXBAaTHIBACTCS HOpMa-
MH YTOJIOBHOTO IpaBa, Hampumep cT. 184 YromosHoro koaekca P® [8]). Cue-
JOBAaTENBHO, TIPH Pa3peIICHUH CIIOPTUBHBIX IHCHUILIMHAPHBIX CIIOPOB B YHCIIE
JIOKa3aTeIbCTB MOTYT HCIOIB30BAThCSI MaTePHaibl YTOIOBHBIX JICN MO MPECTyII-
JICHUSIM, PacceJOBaHHBIM HAITMOHAIBHBIMA ITPABOOX PAHUTEIHHBIMIA OpraHAMH,
a TaKKe PEeIICHHs CyIOB II0 YTOJIOBHBIM JAenaM. Vcronp3oBaHME MepednclieH-
HBIX JOKa3aTeNbCTB B MHTEpPECaxX CIIOPTUBHOTO MPABOCYAWS IMPEICTABISIET CO-
060if oaMH W3 apryMEHTOB CTOPOHHHKOB HCIIONB30BAHHS  YTOJOBHO-
MPOLIECCYAIFHOTO CTaHAapTa JOKa3bIBaHUS «0e3 000CHOBaHHBIX COMHECHHI
MPUMEHHUTENFHO K CIIOPTHBHBIM JUCIHIUIMHAPHEIM criopaM. Bo-BTOpEIX, B He-
TJIACHOW MepapXvu YpPOBHEH OOIIECTBEHHON OMACHOCTH B CIIOPTE MaHHITYJIUPO-
BaHIE 3aHIMAET BEICUIYIO TO3HUIIHIO, HAPSITY C HAPYIICHUSAMH aHTHIOMUHTOBOTO
PETYNHPOBaHUS, PA3THIHBIMEI (OpPMaMH KOPPYIILIHH, IPOSBICHUSMH pacu3Ma
IUCKpUMUHAIMY. JlaHHAS TO3UIHSI IPOCTYIKA aKTyaJIM3UPyeT BOIPOC O CTaH-
JapTax JOKa3bIBaHUS — CIEAYET JIM CIIOPTUBHBIM OPraHU3AIMSIM IIEPECMOTPETh
CBOI MTOJTX0/] K MHOTOOOPA3HIO MPOCTYITKOB C IMO3UITUH MX AU (epeHIraum mo
KPHUTEPUIO OOIIECTBEHHON OIACHOCTH M, CIIEIOBATENBFHO, YTOUHUTD HCIONB3Ye-
MBIE€ CTaHIAPTHI JOKa3bIBaHUA? HakoHen, MaHUITyJHpOBaHHE MOXKET paccMaT-
PHUBATHCS KaK OJJHO M3 MPOSBICHUH «KOPPYMIUN» (IOHUMAaeMOTO MEXKIyHApOI-
HBIMH CHOPTHBHBIMH (efepannsMu Oojiee IMUPOKO, YeM B HAIIMOHAJIBHBIX IIpa-
BOIIOPSIIKAX), YIACTHUKH KOTOPOTO CTPEMSTCS BCEMH CIIOCOOAMH 3aBYyaHpO-
BaTh HapyIIeHHE M N30eXKaTh CIOPTUBHON MUCHUILUTMHAPHON OTBETCTBEHHOCTH.
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B mocnennue romel (pakThl MaHHUITYTHPOBAHUS TONBKO OTYACTH CTAaHOBUTCS
MIPOIIE BHISBJIATH OJIarofaps pa3BHTHIO MU(PPOBBIX TexHOJOrHH [9]. 910 00B-
eKTHBHO CO3[IaeT CIIOKHOCTH IUISl IPOBEACHUS PACCIEIOBAHUHA CHOPTHBHBIMA
¢benepanusiMu, He 00TaTATONIIMA HU JTOCTATOYHBIME PECypcamu, HHU TTOJTHOMO-
YISIMA B KOHKPETHBIX TOCYIAapCTBaX.

[Tpumenenne craHmapra «JOCTaTOYHOU YOEKISHHOCTH) B JeJaxX O MaHUILY-
JUPOBAHUH pPE3yIbTaTaMH HYXIAETCS B IBYX HOPMAaTHUBHBIX IPENNOCHUIKAX.
Ilepsas cumyayus: B TIPAMEHUMBIX HOpPMaX CIIOPTUBHBIX PETIaMEHTOB, aKTOB
IpsSIMO TIPEAYCMOTPEHO HWCIONB30BaHUE MAaHHOTO CTaHIApTa JOKa3bIBAHUS.
Hampumep, xornma crangapt npencrasieH B perniamenTax Jlurn Yemmnmonos [10]
u Jlurn Eporst YE®A [11], ducuunmuaapaom pernamente YE®DA [12] u, B
IIEJIOM, SIBIISIETCSI CBOETO pOIA «IDKEHTIBMEHCKHM COTJIAIICHUEM» UL MHpPa
¢yrooma. IlpaBna, Tak ObUTO HE Beerna. BCmoMHUM, 4TO B OJTHOW M3 MPEAbIIY-
mux penakiui JncrurmmaapHoro kogekca ®UDA (koHkpetHO — cT. 97) [13.
§ 32] B KadecTBe CTaHJapTa JOKa3bIBaHUS HA3BIBAJIOCh «IUUHOE YOedcOeHue)
(aHr. «personal conviction»), HO B JEHCTBYIOIIEM KOJEKCE (UTYPUPYET «JI0-
cratouHas yoexaeHHocTh» [14]. [TosToMy HeyauBHTeNnbHO, 4TO B criope CAS
2011/A/2625 apOuTpax Jajl OJHO3HAYHYIO OIICHKY B JUCIUIUIMHAPHBIX CIIOpax
«TUYHOMY YOEXKICHHIO» KaK aHallOTy «JIOCTaTOYHOW YOeKmaeHHOCcTH» [13.
§ 36]. Bnpouewm, Takasi 3epKaIbHOCTh CJeyeT U3 pa3HbIX HAUMEHOBAHHI CTaH-
JapTa B aMEpUKAHCKOW (WIMYHOE YOSKICHHME») U aHTIIMICKON («I0CTaTOvHAS
yOeKIEHHOCTH») IPABOBBIX CHCTEMax. B cuTyary HOpMaTHBHOHN pemornpee-
JICHHOCTH B COOTBETCTBYIOIIEM perjiaMeHTe, aKTe CIIOPTUBHOHM (enepannu ap-
OuTpak Bceraa 0OOCHOBAaHHO OTKA3BIBACTCS OTCTYIATh OT CTAHIApTA.

Bmopasa cumyayus: B IpUMEHUMBIX HOpPMax CHOPTHBHBIX PETIIAMEHTOB, aK-
TOB OTCYTCTBYET yKa3zaHHE Ha IPUMECHUMEBINH CTaHIApT NoKas3bBaHus. Ecnu nan-
HBIE CIIOPHI CBSI3aHBI C MAHHITYJIHPOBAHHEM pe3ylbTaTaMH, apOUTpak KaTero-
pHYCH, MCIIONB3Ys CTAaHAAPT «IOCTATOYHOH yOeKIeHHOCTH». B TO ke Bpems B
criope CAS 2010/A/2172 [15] apOuTpask MpeUI0KAI HHTSPECHBIN BBIBOI OTHO-
CHTENBHO IIepexola B MpPOLEcce MOKa3bIBaHHWSA 3a MPENeNbl «I0CTaTOUHOMN
yOEKIEHHOCTH»: «...Ha OCHOBAaHHH IMPEACTABICHHBIX IOKA3aTEIbCTB IaHENb HE
TOJBKO JOCTaTOYHO YOEKAEHA, HO Y8epeHd 6He 0OOCHOBAHHLIX COMHEHUL, UTO
amleJUITHT WMEI TIOCTOSHHBIA KOHTAKT C WICHAMH IPECTYITHOW TPYIIIBI, IPH-
YaCTHOW K JIOTOBOPHBIM MaT4aM W MOIIEHHWYECTBY co cTaBkKamm» [15. § 37]
(kypcuBoM Harr. — Aeém.). Crnenannoe CAS 3aKITIOUSHHE ITO3BOJHIO HEKOTOPBIM
aBTOpaM MOIBEPraTh KPUTHKE MPHHITHE <«JOCTaTOYHOH YOEKIECHHOCTH) Kak
0a30BOro CTaHIApTa JOKA3bIBAHUS B CHOPTHBHBIX IUCHUILTHHAPHBIX CIIOpax:
«If the disciplinary sanction is severe, then higher standards of proof (those
compatible with criminal law) should be considered» [16. P. 292]. Ouenusas
CHUTYallMIO OTCYTCTBHS CTaHAAPTa IOTMAaTHUECKH, MOYKEM KOHCTATHPOBAThH — ATO
BOMPOC MPUMEHUMOT0 CyOCHIMApHO TpH paspenicHun criopoB B CAS yactHOro
npaBa [IBediiapun, B KOTOpPOM TMpHUMEHSIETCS] HAa3BaHHBIA cTaHmapT. lIpasna,
3[IeCh MBI JTOJDKHBI OOpaTUTh BHUMAHHWE HAa MHTEPECHBIM HIOAHC — B PEIICHUU
CAS 2006/A/1130 apOuTpask OTMETHJI, YTO IO IIBEHIIAPCKOMY IpaBy B I'pax-
JTAHCKUX CIIOpaxX TpeOyeTcs yCTaHaBIMBATh (PAKTHI «0e3 0OOCHOBAHHBIX COMHE-
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HUH», TeM caMbIM 103BOJsAsT OPC OBITh YyOEXKICHHBIM B JICHCTBUTENBHO CYIIIE-
cTBytomem npenmete cropa [17. § 19]. Uro, Bupodem, HE pa3y HE Mpeaorpene-
mto Be10op CAS B monb3y cranaapTa «6e3 000CHOBAHHBIX COMHEHHI» B CIIO-
pax 0 MaHWITYJIHPOBAHUH (KaK MBI paHee OTMEUalld, «I0CTaTodHas yOeKIeH-
HOCTB)» HCIOJNB3YETCS U B CIIOPTUBHBIX CHOpaX O KOMIECHCAINH 32 ITOITOTOBKY
u oOyuenue ¢pyroonuctos [18]).

[IpakTika apOuTpaka MO3BOISIET HAM YTBEP)KIATh O TOSBICHUH «I0CTaTOU-
HOU YOEKIICHHOCTH» B CHUTYallMd HOPMAaTHBHO HE OIPEIEIEHHOro CTaHIapTa B
Zeflax 0 MaHHITYJTHPOBAHHUN KaK pe3yabmama npogedeHus aHaa02ull co CHopamu
0 HapyuieHuu aHmuoonuH208020 pez2yaupoganus. I1epBbIM PUMEPOM IIPOBEIE-
Hust napayuienu ssisiercs pemenne CAS 2009/A/1920 [6. § 85]. Bnocnencreuun
BBIOOp, caenanHbld CAS B Ha3BaHHOM pelieHHUH, ObUT IPOIUTHPOBAH apOUTpa-
’KeM B OOOCHOBaHHWE ITO3UIIMM O IOMCKEe cTaHaapTa nokasbiBaHus B CAS
2010/A/2172 [15. § 53].

Cobmonenue cranmapTa TOKa3bIBaHUS UMEET 3HAUCHUE HE TOIBKO ISl OTBE-
Ta Ha BOIPOC O HATHYUH JTHOO OTCYTCTBHH OCHOBAHHSI MPHUBJICUCHUS CyOBEKTa
CIIOpTa K AWCIUIUTMHAPHONW OTBETCTBEHHOCTH (BKIIIOYAS] MOIENH «CTPOTOH OT-
BETCTBEHHOCTH», HE TIPEANONIATaIONIei JTOKa3bIBaHusl BUHEI [ 19]), HO U B TeNAX
MPUMEHEHUS] TaK Ha3bIBAEMOM aJMHUHHUCTPATHBHOW MEPBI, HCIIONb3yEeMOM
YE®A u Asumarckoii ¢pyrbompHON KoH(benepamueidr (ADPK) mo oTcTpaHeHHIO
KiIy0a OT yJacTHs B COPEBHOBaHHH CPOKOM Ha OAWH rof. B mocmemnem cimydae
«I0CTaTOYHAs YOEKICHHOCTBY, KaK U B CUTYAIlMH NPUBICYCHUS K JUCITUILIH-
HapHOH OTBETCTBEHHOCTH, (DUTYPHPYET B KaUEeCTBE CTAHAApTa Ha HOPMATHBHOM
ypoHe: «If, on the basis of all the factual circumstances and information availa-
ble to UEFA, UEFA concludes to its comfortable satisfaction that a club has
been directly and/or indirectly involved, since the entry into force of Article
50(3) of the UEFA Statutes, i.e. 27 April 2007, in any activity aimed at arrang-
ing or influencing the outcome of a match at national or international level,
UEFA will declare such club ineligible to participate in the competition. Such
ineligibility is effective only for one football season. When taking its decision,
UEFA can rely on, but is not bound by, a decision of a national or international
sporting body, arbitral tribunal or state court» (kypcuB Ham. — Aem.) [20.
Cr. 4.0.2]. OTnmymne nporUTHPOBAHHON HOPMBI OT TIONIOKEHHSI O CTaHIapTe B
Jucrummaapaom peritamente YED®A («The standard of proof to be applied in
UEFA disciplinary proceedings is the comfortable satisfaction of the competent
disciplinary body» [10. Cr. 24 (2)]) 3akirodaeTcs B HAIHYUK Nepeuts He ume-
OUWUX NperouyuaIbHo20 xapakmepa doxazamenvcme-pewernuii OPC, xoTopsie
Moeym Obimb Ucno1b308aHbl. TeM He MeHee, MOCKONBKY MaHHITYIHPOBAHHE
MIPEICTAaBISET COOOH HE TONBKO CHOPTUBHBIA MPOCTYIOK, HO WM IIPaBOHAPYIIE-
HUE B OOJBIIMHCTBE MPABOIIOPSIKOB, KAXKETCS BIIOJHE OYCBHIHBIM HCIIONB30-
BaTh JOKA3aHHBI HA HAIIMOHAJIHHOM YPOBHE (PAKT MaHHITYJTHUPOBAHUS, COBEP-
IIEHHBIH O(QUIIMATEHBIM JIAIIOM KIy0a WM CIOpTCMEHOM. BBIHeceHHOe perie-
HUE, Ha nepevlil 832150, nozeonum ynpocmums OPC npoyecc 0okasvieanus 6u-
HOBHOCIU OQHHO20 JUYA UMU OCHOBAHUS NPUGIEHeHUs] K «CMpo2oti omeem-
cmeennocmuy kiyoa (kak B perynmupoanud YE®A [12. Cr. 12 (2) (d)]) B kon-
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KPETHO! CIIOPTHBHOW FOPHCIAUKIHNN. MBI CHIENHAIBFHO CHENAIH YCIOBHYIO OTO-
BOPKY, TOCKOJBKY Ja)X€ OTHOCHUTEIBHO JHOEpaNbHBIH CTAaHAAPT «IOCTATOUYHON
YOEKICHHOCTHY TIPEANOIaracT CBOOOJHYIO OIEHKY JOKa3aTelIbCTB, 0e3 mpe-
ycTaHOBIEHHOCTH (pakToB. Jlake ecii HANMYECTBYET pEIICHHE aJMUHHCTpa-
TUBHOI'O MJIM YrOJIOBHOIO Cyja, ucnonb3oBanue takoBoro OPC kak mocrarou-
HOTO, BHE HCCIEIOBAHMS IPEICTaBICHHBIX CTOPOHAMHU B CIIOPTHBHOM CIIOpE
JIOKA3aTEIbCTB, ISl MPUMEHECHUS AUCIHUIUIMHAPHON OTBETCTBEHHOCTH HaM
MIPECTABISCTCS (PpUBOIbHbIM NOHUMAHUeM cmanoapma. IlpaBna, He Oynem
3a0bIBaTh, YTO MaTEpHAIIbI, COOPaHHBIE CIIOPTUBHOW (enepanueil mo MmoBoIy
¢dakTa mm (aKTOB MAHHUITYTUPOBAHUS, PEIKO OTPAHUINBAIOTCS TOJBKO perle-
HUEM HAIlMOHAIBFHOTO CyZAa (eCii BOOOIIe TAKOBOE HATMUECTBYET, MEKAY MPO-
9UM), B HUX IPEACTABICHBI W HHBIC JOKA3aTEbCTBA, MEPECEKAIOIINECS C HC-
MOJIB30BaHHBIMH CYJIOM MaTepualaMi B MPOIecce BEIHECEHHUS MPUTOBOPA WIIH
MIOCTaHOBJICHUS. J|OMOMHNUTEIFHO MOKET TIPHCYTCTBOBATE M PEIICHNE, BEIHECCHHOE
FOPUCITUKIIMOHHBIM OPraHOM HAIMOHAJIBHON CHIOPTHBHOHM (hefepariuy Win TpeTei-
CKUM apOuTpaxkeM (3IeCh CHENaeM YTOYHEHHE — aKTYaJbHBIH IS CIOPTHBHOTO
TIpaBa MpUHIMN 7e bis idem coOMoAaeTcs MpU MaHUTYJIUPOBAHUSX B €BPOIEHCKUX
(yTOONBHBIX COOBITHSAX: K OTBETCTBEHHOCTH Ha HAIIMOHAJILHOM YPOBHE ITPHBJICYE-
HO O(HIIMATIFHOE JIMIO KIyOa WM €ro CHOPTCMEH, TPEHEp, a OTBETCTBEHHOCTH B
IOPUCAVKINN MEXKIYHApONHOH CIOPTHBHOW (emepanuy, B HamleM Ciydae —
YE®A, akryanbHa B OTHOIICHHH KiyOa-y4acTHHUKA COOTBETCTBYIOIIETO COPEBHO-
BaHWMs). B3BemmBaHme «10CTaTOYHOCTI IIPUTOBOPA MITH TIOCTAHOBJICHHS TOCYAAp-
CTBEHHOTO CyJia TIPA OTCYTCTBHH PEIICHHUS HAIMOHAIBFHON CIOPTUBHOH (peneparim
1 Ha00OpOT — 3aJ]a4a, KOTOPYIO PEIINTh IPH ITOMOIIH «IOCTATOYHOH YOSKICHHO-
CTH» BO3MOXKHO, TOJIBKO €CITH «HMIPACIllb OSIBIMIDY B ATOW MAPTHH, — HEOOXO0OUMO
ObIMb YeepeHHbIM 8 OOKA3AMENbHOU Da3e NPUHAMO20 panee peuleHus], npusoeopa,
nocmanosnenusi. B OTCYTCTBUH paHee COCTOSIBILETOCS DPEIICHHS HAIMOHAJIHHOTO
OPC, mpuroBopa, MOCTaHOBIEHHS CyJa NPUMEHEHWE CTaHAapTa TOKa3bIBAHHS
npeacTaBIsieTcs Ooree JAaMIapHOd 3a/1aueil — pacCMOTPEHHE TONBKO COOpPaHHBIX
CTOPOHAMH I0Ka3aTeJbCTB, PaHee He OICHEHHBIX HUKAKUM FOPHUCIUKIIOHHBIM Op-
TaHOM WJTH CyJIcOHOW WHCTAHITMEH M HEe UMEIOIIISH Mpe/I3aaHHbIX MapKepoB JIOIy-
CTHUMBIX M HEJOITyCTUMBIX, OTHOCHMBIX W HEOTHOCHMBIX JIOKa3aTENbCTB, & TAKXKe
TIOHWMAHWSL, YTO SIBJISIETCS TOKA3aTENBCTBOM [UISI KOHKPETHOTO CIIOpa O MaHUITYJIH-
POBaHHH Pe3yIIbTATAMH.

[TepefineM kK pacCMOTPEHUIO MO3MIMKA apOUTpaka O MPUMEHEHHH «JI0CTa-
TOYHOH YOSKICHHOCTH» B CHUTYaIMAX HAIMYMS YKa3aHWS HAa CTAHIAPT B CIIOP-
TUBHOM pErIaMeHTe, aKTe M MpPU OTCYTCTBHH TaKoBOro. s 3Toro ObLIH Ipo-
aHAM3UPOBAHBI BCE peeBaHTHBIC aneusiuonHbie pemenus CAS mo mgenam o
MPUBJICYCHUH CyOBEKTOB CIIOPTa K CHOPTHUBHOM MUCIUIUIMHAPHON OTBETCTBEH-
HOCTH 32 MaHUITYJINPOBAaHUE Pe3yIbTATAMH, KITFOUEBBIC M3 KOTOPBIX PaccMOTpe-
HBI HAMU B CBSI3H C TIOCTABJICHHOW TTPOOIIEMaTHKOM.

Panee B HacTOsIMIEM HCCIIETIOBAaHUN MBI OOpaTHIM BHUMAHHE, YTO B PEIICHUN
CAS 2009/A/1920 apOutpak TpoBeN aHAJIOTHIO — MPH PACCMOTPEHHUH JEN O
MaHHITYJIUPOBAHUN PE3YIbTATAMH COPEBHOBAHUH ciiedyem HpUMeHsmb CMaH-
dapm, UCnonb3yemvlli 015 paspeuleHusi CHOpo8 0 HAPYUWEHUU AHMUOONUHS0B020
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pecyiuposanusi, — «JI0CTaTOYHOH yOexaeHHocTH» [6. § 26]. OTMeruM, YTO
¢dbopmanbHO-toprnyeckn CAS, kak u 060 OPC, He cBs3aH COOCTBEHHOU
MPaBONPUMEHUTEIILHOW TPAKTUKOH M, KakK CICACTBHE, IIOCIICAOBATEIIEHBIM
MPUMEHEHNEM CTaHAapTa «IOCTATOYHOW YOEKIESHHOCTH» JJIs BCEX TUCITUILIU-
HapHBIX TPOU3BOACTB. TeM He MeHee B Criopax O MaHHITYJTHPOBAaHUM Pe3yJbTa-
TaMU MPH OTCYTCTBUHU 3a()UKCUPOBAHHOTO HA HOPMATHBHOM YpPOBHE CTaHJapTa
apOuTpak Ha3Baj IO aHAJOTMH UMEHHO «IOCTATOYHYIO YOEKIEHHOCTBY, npu-
HUMASL 80 BHUMAHUE XAPAKMED DPACCMAMPUBAEMO20 HAPYUICHUS U Nepe8ocme-
NEHHYIO BANCHOCHb OOPbOLL C NPOMUBONPABHLIM NO8edeHUeM 6 cnopme. PaHee
MBI OTMEYajH, YTO MAaHWIIYJIMPOBAHUE OOBEKTHBHO MMEET BBICOKUH YpPOBEHB
00IIeCTBEHHON OMACHOCTH HE TOJILKO JIJISl CIIOPTa, YTO OOYCIIOBIMBAET €ro Ipe-
CJICJIOBAaHHME W HA YPOBHE HAIMOHAIBHBIX MPABOIMOPSAAKOB. MoTuBanus apOuT-
pakeM BBIOOpa CTaHAAapTa B HA3BAaHHOM pEIICHHHM HE OIpaHUYHIIACH ITOCTYIIH-
POBaHHEM CTEIICHH OMACHOCTH MPOCTYIKA, HO MOMYCPKHYIA U 02PAHUUEHHbIE
NOJTHOMOYUSL CNOPMUBHBIX hedepayull N0 CPABHEHUIO C HAYUOHATbHbIMU NPABO-
oxpanumenvhubimu opeanamu [6. § 24]. Hannaeiii apryment B mpaktuke CAS
MPUCYTCTBYET KaK KOHCTAHTAa W HCIIOJIB3YETCS JJISl PACIIMPSHUS TOPU30HTA J10-
Ka3bIBaHUsl, OTCTYIAs OT NMPUBBIYHOM JUIS KIIACCUKH HAIIMOHAIBLHOTO MPOIecCy-
aJbHOTO 3aKOHOJ/IATENICTBA KOHIICTIIIUY HEIOMYCTUMBIX J0Ka3aTenbeTB. K 3To-
My BOMPOCY MBI €Ille BEPHEMCS B HACTOSIIEM HCCIICIOBAHUH B CBSA3W C KOH-
KpPETHBIM pelIeHueM apOnuTpaxa.

PacnipocTpaneHre Ha MaHUITYJIMPOBAHUE «IOCTATOYHON YOSKIACHHOCTH IO
aHAJIOTUH C aHTUJONWHTOBBIM PETYJIMPOBAHUEM IPEACTABISACTCS HAM BIIOJHE
JIOTUYHBIM: B 000X CiTydasx OpeMs OKa3bIBaHHS OTCYTCTBHUS COCTOSIBIIETOCS
HapyIICHUsI BO3JIOKEHO Ha CIOPTUBHYIO (penmeparuio (3a UCKIIOUYEHHEM Iepe-
X071a Ha «0ajaHC BEpOATHOCTEH» — €CITU COOTBETCTBYIOIIMIA aHTHIOMHMHTOBBII
pETJIaMEeHT, aKT Bo3jiaraeT OpeMst JIOKa3bIBaHHUS OTCYTCTBHS ONpPENEICHHON CTe-
MIEHU BUHBI Ha crioprcMeHa). [IoBTOpUMCsS — 4eM BBIIE YPOBEHb OMACHOCTH
CIIOPTHBHOTO TPOCTYIKAa, @ 3HAYUT U CEPbE3HOCTH OOBWHEHMS, TeM «yOemu-
TENbHEW» JTOJDKEH OBITh KOMIUIEKC J0Ka3aTelIbCTB CTOPOHBI, HECyller Opems
nmokaseiBaHus [21. § 6.2].

«Cepbe3HOCTh BBIJIBUHYTOI'O OOBWHEHHS», BIUSIONIAS HAa TIPUHSATHE apOWT-
pakeM pelieHHs Ha OCHOBE JIOCTATOYHON YOEXKIEHHOCTH, 3asBIISIETCS U B CIIOPE
CAS 2010/A/2172 [15. § 20]. O6paTuM BHUMaHHE, YTO, OLICHUBAS JIOKa3aTeIb-
ctBa, CAS mOCTYIUpOBAIT KOPPYRYUIo HO C80el NPUpode Kax CKpvlmoe sAsleHue,
NOCKONLKY BOBNIEYEHHbLE TUYA 6Ce20d UCHOMb3YIOM 308YANUPOBAHHbIE CMBICTIbL 6
Haoedxcoe ocmambcsi Oesnaxazannvimu [15. § 21]. JlaHHBIA BBIBOJ BIIOCIIE-
cTBUHM Oymer ucnonb3oBatbess CAS ains MOTHBAaMM BBIOOpA «IOCTATOYHOU
yOEXIEHHOCTH» B OTCYTCTBUHM YKa3aHWsS Ha CTaHIApPT JOKas3bIBaHHS. [lo3uius
apOuTpaxka 0 CKPHITOM XapakTepe KOPPYIIINH, KaKk HaM TPEACTaBIsSeTCs, UMEET
MPOCTICKTHBHBIN XapaKTep: HEJIBYCMBICIICHHO YKa3bIBAaET Ha PACIIMPEHHE TOPH-
30HTa BO3MOXKHBIX JIOKa3aTenbcTB U Hanenser OPC HernmacHbIM mpaBoM (hakTu-
YECKOT0 TTOHMKCHHSI «I0CTATOYHON yOSKICHHOCTH» B HANpaBlIeHHH «OaaHca
BEPOSITHOCTEW», HO HE JIO CTENICHW CMENICHUS CTaHaapToB. Tak, B paccMaTpuBa-
emoM criope YEDA, xotopas Hecna Opemsi TOKa3bIBaHHUS OOBUHEHHS, TIpe/ICTa-
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BHJIa CBHUJETENILCKHIE TOKa3aHMs, pacmIndpoBKy Tene(OoHHBIX pa3roBOPOB, CO-
obmrennss B CMU kak MOATBEPXkAEHUE TOTO, YTO CYAbsS JO MaTda BCTYIHJ B
CrOBOp O MaHUITYJIIMPOBAHUH PE3YyNbTATOM. B COBOKYIMHOCTH TIepedrCICHHBIC
JoKazateabcTBa OblTH pu3Hanbl CAS «docmamouno ybedumenbHulMu» 8 nojib-
3y npugneyeHus aneiiaHma K CHOPMUBHOU OUCYUNIUHAPHOU OMEemCmBEeHHO-
cmu [15. § 24]. CkpbsITBIIl XapaKkTep JOrOBOPEHHOCTEH O MAaHUITYIHPOBAHUU B
MIPUBEICHHOM CIIOpE BBICTYIIJI KaK 00OCHOBaHHE BOBIICUCHHS IHPOKOT'O KPyTa
JIOKA3aTeNbCTB, GKII0YAs nonyuennvle YEDA om nayuonanbuwvix npagooxpanu-
MENbHBIX OP2AHO8 PACUUPPOBKU mene@OHHbIX pa32080pos. Oco00 MOTIEPKHEM
ucronp3oBanue marepuana CMU B myme noka3aTenbCTB MaHHITYJIUPOBAHUS:
apOWUTpak HE MPOBEPHJI HANIWYKE Y aBTOpa MONTBEPKIACHHS, HO COCAAACS HA
ONYONUKOBAHHYIO CIAMBIO OISl YIMBEPAHCOCHUSL O OOCMAMOYHOU YOEeIHCOCHHOCTU
6 COBepUIeHU HAPYUEHUsL CHOPMCMEHOM.

Pacmmpenne TOpH30HTa /IOKA3aTENLCTB HMMEET HEOJHO3HAYHBIE IIOCIEN-
ctBust. C OIHOM CTOPOHBI, TO MOXKET CBHUAETEIHCTBOBATH O MOHIKEHUH CTaH-
JapTa IOKa3bIBaHUS, MOCKOIBKY BOBIICKAIOTCS MaTephalbl, paHee MpH3HaHHEBIE
JIOKa3aTebCTBaM (3alrcH TeJIe(h)OHHBIX Pa3rOBOPOB M MX paclIu(poBKa) W HE
MOJTydYaBIIME OIEHKY B paMKaxX HAIlMOHAIBHOTO CyIeOHOro pa3dmpaTenbCcTBa
(HoBocTHBIEC croxkeThl U3 CMU). C npyroil cTOpPOHBI, MPHOOIIAIOTCA U HOBBIC
JIOKa3aTeNIbCTBA JUIS BRITOHEHHUS CTAaHAAPTA JOKA3bIBaHHSI C YYETOM CEPhE3HOCTH
obOBuHeHMs. B paccmarpuBaemom criope YEDA akieHTHpoBajda BHAMaHHE Ha
cepwesnocTn obBuHEHUS: «It considered the offence committed by the Appellant
to be extremely serious as he «did not hesitate to endanger the very essence of
football, which relies on matches taking place in a spirit of loyalty, integrity and
sportsmanship, free of all constraints except the Laws of the Game» (kypcus
Haml. — Aeém.). OiHAKO Ha3BaHHAS MOTHBAIIHS IIPUBJICUCHIS CIIOPTUBHOTO pedepr
K OTBETCTBEHHOCTH BBI3BIBACT ONPECIICHHBIC COMHEHHS, IOCKONBKY HCIIOIb3Y-
eTcsl gopmanvHoe, CMAHOAPMHOEe ONUCAHUE MAHUNYIUPOBAHUS KAK 6bl308d Ye-
JIOCIHOCIU chopma, 6e3 nepeducieHus (pakxmuueckux ooCmosmenbecms, 00Ka3bl-
8alOWUX YPOBeHb «cepbe3nocmuy 6 oannom cnope. Ho 3asBUB 0 cepbe3HOCTH,
YE®A xak cTopoHa, HecyInas OpeMsi JIOKa3bIBaHUS, TEM CaMbIM JISTHTHMHPOBAJIA
BOBJICUCHHE IIMPOKOTO KPYyTa JOKa3aTENbCTB, YTO OBLTO IIPHHSATO apOUTPaskeM.

B criope CAS 2013/A/3256 B aprymeHTanuu kiyoa oOpamniaetr Ha ce0sl BHU-
MaHHE 3asBJICHHE O HEMPUEMIIEMOCTH pacIi(POBKH 3aIiCcH TeJIe()OHHBIX pa3-
TOBOPOB, IOCKOJIBKY MMeJIa MECTO HEJOCTaTOYHAS KOMIICTCHITUS ITepEeBOIINKA
Y TIPOM3BONIbHAS WHTEpHperanus conepxkanus [24. § 286-288]. Comnenue &
00KA3AMENbCNBEHHOM 3HAUEHUU MeNe)OHHBIX PA320BOPO8 8 CE:3U C KAYeCmEoM
nepegooa oo cusimo CAS brazodaps nocied08amenbHoOMy UCCICO0BAHUIO 3aNU-
ceti no omoenbHocmuy: B KaXKIOH W3 3aIUCEHl HAMYECTBOBAIN ITOBTOPSBIINECS
CIIOBOCOYETaHUS U (pa3bl, KOTOPHIE SIBISUIMCH KOJAMH, MACKAPYIOIIMMH MPOTH-
BOIPaBHYIO HAIIPABJICHHOCTH Pa3roBOPa, ¥ IO3TOMY yKa3bIBalld Ha MMEBIICE Me-
CTO MaHWITYJIMPOBAaHHUE PEe3yIbTaTaMH, TOT/IAa KaK KIyO 3asBISUT TOJBKO O HEIO-
CTOBEPHOCTH TI€PEBOA OMPEAEICHHBIX CIIOB [24. § 427, 434, 487]. B oTtHOmEHNN
YTOJIOBHOTO Jeia apOUTpax 3asBIJI, 9TO XOTSI HA MOMEHT PacCMOTPEHHS CIIopa
He ObLT BEIHECEH OOBHMHUTENBHBIN IPUTOBOP CyJa B OTHOIICHUH O(pHUIIHATEHBIX
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JUI KIIy0a, TeM HEe MEHEE NPOKYPOP NOO00epIcan 6bl08UHYNoe 0b8UuHeHue, No-
amomy Oanuwvlll hpaxm yumen npu svinecenuu peuterus ¢ CAS [24. § 542]. Mo-
JKEM BCIIOMHUTH, 4TO B pemeranu CAS 2011/A/2362 nucuurminHapHOE TPOU3-
BOJICTBO MPOTUB alleJULIHTA HE MPHOCTAHABIMBAIOCH B OXKHIAHHH pPe3yIIbTaTa
PaccCMOTpPEHHsI YTOJIOBHOTO JIeNa, YTO OBLIO MpU3HAHO apOuTpaskeM Kak IpaBo-
MEpHOE JIEHCTBHE FOPUCAMKIIMOHHOTO opraHa [25. § 27]. Bo3pamasce x criopy
CAS 2013/A/3256, apOutpax He npusHan cmamyca 0oKa3amenbCmes 3a peulte-
HUSAMU, BbIHECEHHbIMU IOPUCOUKYUOHHBIMU OP2AHAMU HAWUOHATLHOU CHOPMUG-
HOU hedepayuu, TOCKOIBKY apOumpasic paccmampueaem niodotl cnopa coauac-
HO npunyuny de novo.

Bnaromapst ciopy CAS 2014/A/3628 B nipaktuke apbutpaxa chopmuposa-
Jack (yHIaMEHTAIbHAS JUIS Pa3pelieHrs] CIIOPTHBHBIX CIIOPOB ITO3HIHUS, YTO
Jake €CNH JOKA3aTeNbCTBA HENOMYCTUMEBI B TPKIAHCKOM WM YTOJIOBHOM
HAIIMOHATBHOM CYJOIIPOU3BOICTBE, 2110 He NPensmcmeyen CnopmueHol ghede-
payuu unu CAS npunumams maxue ooxazamenvcmea 6o eHumanue [7. § 130].
Kny6 3asBisun, 9to 3ampcaHHBIE ITOMUIMEH Tele(oOHHBIE Pa3rOBOPHI HE MOTYT
SIBIISITBCSL JOKA3aTEIBCTBOM B apOUTpaske, TTOCKOIBKY HE OBUIH NPHU3HAHBI TaKO-
BBEIMHU TIPH PacCMOTPEHHH YTOJOBHOTO [efla B HAMOHAIBHOM CyJ€ B CHIIY CO-
CTOSIBIICHCS THOEpaIN3aii 3aKOHOAATENFCTBA — TAKHE JT0KA3aTeNBCTBA OO0JIb-
e He NpPU3HABAICH JOMYyCTHMBIMH (0OpaTHM BHHUMaHHE, YTO TPEKPACHBIH
pa3bop CIIOPOB C yUacTHEM TYPEIKHX KIYOOB O MaHUITYJIHPOBAHUH PE3yIIbTa-
TaM{ OBUT TIPEACTaBIIeH B OJHOW W3 cTaTel mporwioro roaa [26]). OxHako ap-
rymeHT He ObuT ipuHAT CAS, KOTOpasi paccMaTpyBaeT IUPOKUI TOPU3OHT J0-
Ka3aTeNbCTB HEOOXOMMMOM MPEAITOCEUTKOM ISl IPUBIICUCHUST CyObEKTa CropTa
K OTBETCTBEHHOCTH 3a TAaKOH CEPHE3HBIH IMPOCTYIIOK, KaK MaHHITYJIHpPOBAHHE
pesynbratraMu. HecMoTpst Ha TO, 9TO CrIOpTHBHAS (hemepalus WM apOuTpaxk
JOJDKHBI TIPHHAMATH PelIeHne Ha OCHOBE (PaKTHUECKUX OOCTOATENBCTB (IoCTa-
TouHO yacto CAS s moguepkuBaHus MPE3yMITIAA YHUKAITbHOCTHA KaXI0TO U3
CIIOPOB HCITOJIB3YET TEPMHUH «case-by-case basis»), B JUCHHUIIMHAPHBIX CIIOPax
(OCOOCHHO C TOBBIIICHHOW CTENEHbI OONMIECTBEHHOW OMACHOCTH Kak B pac-
CMaTpHBaeMOM HaMH CIIy4ae — MAaHUIYJIHPOBAHUHN PE3yIbTaTaMH), HEOOXOAUMO
MPU3HATh JI0KA3aTENBCTBOM 3allMCh TENE()OHHBIX pa3rOBOPOB M PEUICHUS
HAIIMOHAIBHBIX CYIIOB, TIOCKOJBKY CHOpmuUGHble hedepayuu He umeiom noHo-
Mouuil U pecypcos, Komopuimu 001a0arom 20cyoapcmeentbvie NpasooXpaHu-
mebHble OPeaHbl.

B cmope CAS 2013/A/3258 xny0 yTBepkaal 0 HEOOXOAMMOCTH MPHUMEHE-
HUS cTaHmapra «0e3 OOOCHOBAaHHBIX COMHEHHIT», NMPHUBOIS CIECTYIOUINE apry-
MeHTHI. Bo-niepBhIX, ockoinbky YEDA obnanaer « IOMUHUPYIOMIESH TO3UITUEH B
eBporeiickoM (GyTOose», penieHus IOPUCIUKITMOHHBIX OPraHOB JIOJMKHBI OBITH
npenckasyembiMu («predictable»), pasymabsiMu («reasonable»), copasMepHBIMHU
(«proportional») U COOTBETCTBOBATh OKTPUHE due process, TOrJa Kak CTaHAapT
«IOCTaTOYHOH YOEKICHHOCTI OTIMYACTCS «PACILUIBIBUATOCTHIO, HETOYHOCTHIO
W HEOJHO3HAYHOCTHIO» [27. § 116]. Bo-BTOPHIX, KITy0 0OpaTHJ BHUMaHHE, YTO
YE®A wucnonb3oBan pe3ynbTaThl paccieOBaHUsI, MPOBEACHHOIO HAIMOHAIb-
HBIMHU TIPaBOOXPAHUTEIBHBIMI OpraHaMu: OBUIM TPHHATH B KadeCTBE JIOKa3a-
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TENBCTB paciii(DPOBKH 3alMCH TeNIG()OHHBIX Pa3srOBOPOB, TEKCTOBBIX COOOIIE-
HUH, MPOTOKOJIOB JONPOCOB M MHBIX MAaTEPHAJIOB YTOJNOBHBIX NIEN. DTHM IaH-
HBIH CIIOp, KaK CUHUTAN KIIYO, OMAu4ancs om KiacCUudeckoeo OUCYUNTUHAPHO2O
npoyecca 6 cnopme, a 3HAYUM 8MeCHmO «O0CMAMOYHOU YOedcOeHHOCmUy cie-
008410 UCHOIBL308AMb caHOapm «be3 060CHO8aHHbIX comHenutly [27. § 123].
ApOuTpax 0)XKHIaEMO HE ITOIAEPKall TAKYIO TO3UIIHIO: JaXKE €CITH MCIIOIB3YIOT-
Csl PEe3yNIBTAThl PACCIIEIOBAHMUS YTOJIIOBHOTO JIENa, 9TO He MeHsienm npupooy pas-
peuienus CnOpmusHo20 cnopa, Komopas cyeybo uacmuonpasosas. JlericTBu-
TEJIbHO, MPUOOIICHNE B KAUECTBE T0KA3aTEILCTB MaTEPHaIOB YTOIOBHOTO Ieia
HE O3HAYaeT M3MEHEHHE IMPHUPOIBI MUCHUIUIMHAPHOTO IIpoIiecca, KOTopast Tpe-
Oyer myOMMYHO-TIPaBOBBIX TapaHTUH IS MPUBIEKAEMOTO0 K OTBETCTBEHHOCTH
cyObekTa. HecMoTpss Ha HOPMAaTHBHYIO (DUKCAIIMIO CTaHIAPTA «IOCTATOYHOU
yoexnenHocTh» (TipaBna, 0e3 HCHoNb30BaHUS cioBocoderaHus «standard of
proof»), CAS npuBen Goyiee paHHHE MPABOBBIC MO3UIMN JUTSI TTOATBEPIKICHUS
aKTYaJIbHOCTH «JIOCTATOYHON YOEKIEHHOCTH: YUUTHIBAIOTCS CKPBITBIA Xapak-
tep koppynuuu (cM. CAS 2010/A/2172) u orpaHUYEHHBIE PECYPCHI, TIOJTHOMO-
yus criopTUBHBIX acconranuid (cM. CAS 2009/A/1920). AxuieHT apOuTpaxa «He
NOMOMY, 4MO OHU 001A0AIOM pecypcamu U NOTHOMOYUAMUY TIPEICTABIICTCS
HaM WHTEPECHBIM BO B3aMMOCBS3M C paHee OTMeUeHHbIM momaxoaoM B CAS
2014/A/3628, uTo 00yCIOBIMBAET HEOOXOAMMOCTh JTMOEPAILHOTO TOAXO0NA K
BEIOOPY [IOKA3aTeNbCTB B CPaBHCHHWM C HAIMOHAIBGHBIMH IPABOIOPSIKAMH.
Bosnaukaer mapazokcanbHas CHTyallusl B JOKa3bIBAHUH: MAMEPUAIbl paccieoo-
sanutl npunumaiomess OPC ne 6 cuny npesymnyuu ux noaHomvl, 00CHUSHYMOU
0esAmenbHOCMbIO NOJTHOMOYHBIX NPABOOXPAHUMENLHBIX OP2AH08, U, 8 MO Jice
8pemsl, NHOCKOIbKY hedepayuu He 00aa0aom Cmamycom maxKux opeasos — npu-
bezarom K WUPOKOMY Kpy2y OOKA3AmMenbCme npu paccCMOmpenu cnopos o ma-
HURYIUPOBAHUU.

B cnope CAS 2013/A/3258 paccyxaeHust o craHapTe JOKa3bIBaHUS, Ha
MIEPBBIA B3MIISAM, TPEICTABISIIOTCS UCKIIOUUTENHFHO TOTMATHIECKUMH — COTJIAC-
HO TIOJIOXKEHUSIM CT. 2.08 aKTyaJlbHOro Ha MOMEHT BMEHsIEeMOoro Hapymienus Pe-
rmamenTa Jlurn gemnuonoB YE®DA, pemenne qOmKHO TPUHUMATECS B COOTBET-
CTBHH C «JIOCTATOYHOH yOexkneHHOCThI0» OPC — 3TO sSBIsSETCS CTAHIAPTOM JI0-
Ka3bIBaHUS, HECMOTPSI Ha OTCYTCTBHE OYKBaJbHOTO YIIOTPEOIEHUS CIOBOCOYE-
TaHus. M cBoeil 3asBKOI Ha y4acTue B JaHHOM COPEBHOBAHUH KIIYO COTJIACHIICS
C COOTBETCTBYIONICH HOPMATHBHO-TIpaBOBOM 0a3o0il. Tem He MeHee B criope O
TIPUMEHEHUH CTaHJapTa MPHUCYTCTBYET MpakTudeckuil cmbici: CAS, paccmart-
pHBast aNeIUBIIUIO de novo, 8npase Nposepumsb HOPMY C MOYKU 3PEeHUSL COOM-
8emcmaus hyHOAMeHmAaIbHLIM NPUHYUNAM NPA8d W COOTBETCTBUS COICPIKaHISI
HOPMBI IENN €€ TPUMEHCHUS — NpU HATUYUU COMHEHUU O MOM, S8IAemcs i
HeKasi HopMa CMAaHOapmom OOKA3bIBAHUS. WU Hem, apoumpaxic o60CHOBAHHO
06pamuics K uccie008anuio pempoCneKmuebl C8OUX NO3UYULL 0 NOUCKe CMaH-
dapma O CHOPO8 O MAHUNYAUPOBAHUYU, KO20A MAKOBOU NPAMO He YKA3AaH 8
peanamenme, akme ghedepayui.

B pesynpTare mpoBeneHHOr0 NCCIEIOBAHUS MBI MOXKEM CJ/IENATh CIEAYIOIINE
KIIIOUEBBIC, HO HE MCUEPIIBIBAIOIINE ITOTHATYIO TPOOIEMaTHKY BEIBOIEI.
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1. ITeppoHavambHOE B XPOHOJIOTHH apOHWTpaka 000CHOBaHWE BhIOOpa «J10-
CTaTOYHOH YOEKIEHHOCTH» KaK CTaHIApTa JOKA3BIBAHMS, XapaKTEPHOTO UL
IPa’KIaHCKO-TIPABOBBIX CIOPOB, IPUMEHHATENHHO K MAHHUITYTHPOBAHHUIO PE3yiIhb-
TaTaMH IEMOHCTPHPYET OIpeAeNeHHble pa3nnuus. Hampumep, kak B cmope
CAS 2009/A/1920: «...nmpuHMMAasi BO BHUMaHHE XapaKTEp pPaccMaTpHBAEMOrO
HapyIIEHUS ¥ IIEPBOCTEIICHHYIO BAXKHOCTH OOPHOBI C MPOTHBOIPABHBIM IIOBEIE-
HUEM B CIOPTe W OrpaHWYCHHBIC IOJHOMOYHS CHOPTHBHBIX (emepamuii mo
CPaBHCHHIO C HAIMOHAIBHBIMH OQUINATEHBIMI PAaBOOXPAHUTEIEHBIMEI Opra-
Hamu...». Jlpyroe oOocHoBanme mpeactaBieHo B CAS  2010/A/2172:
«...KOpPpPYHIIHS TI0 CBOCH HpPUPOIE SBISETCS CKPBITHIM SIBICHUEM, MOCKOIBKY
BOBJICUCHHEIE JINIA BCETAA MCIOIB3YIOT 3aByaJHpOBAaHHBIC CMBICTHI B HAIESKIE
ocTaThCs Oe3HaKa3aHHBIMUY. [IpencTaBiieHHbIC TO3UIMH apOUTpaka HE MPOTH-
BOpeYaT Ipyr ApPYry U SIBISIOTCS KOMIUIEMEHTAapHBIMH, HO HMEIOT DPa3HYIO
CMBICIIOBYIO Harpy3ky. BaxxHocTs OOprOBI ¢ MaHUIYIHPOBAHHUEM, CYIIECTBYIO-
masi B YCIOBUSX OOBEKTHBHO OTPaHWYCHHBIX PECYPCOB W ITONTHOMOYHHU CITOp-
THUBHBIX (eaepanuid, 00yCIOBIMBACT «IMOCPATH3AIMIO» KOHIICTIIIUN J0Ka3a-
TENIbCTBA, MPU3HABasI HEOOXOJMMOCTh MOWCKA JIOOBIX JTOKA3aTEIhCTB, KaK MHU-
HAMYM KOCBEHHO TOATBEPXKIAIOMINX COBEPIICHNE CyOBEKTOM CIIOpTa Hapymie-
Hus. CaMa «IocTaTouHast yOeKIEHHOCThY, KaK HaM IPeICTaBIIsIeTCS, dSHAeTHYe-
CKH TpenmnojaraeT oOpaimeHne K JI00bIM 00CTOATEIbCTBaM. B cBOIO ouepensp,
CKPbImMbLIL Xapakmep MAuunyIuposanusi npeocmasisem coboti npepeksusum 0
MOMUBAYUY PACUIUPEHUsL 20PU3OHMA OOKA3AMENbCIE, BKIIOUAs 8 UX YUCIO Ma-
Kue, Komopbvle He Mo2nu Obl ObiMb NPUHAHBI OONYCIMUMBIMU 8 HAYUOHATLHBIX
FOPUCOUKYUSIX.

BriomHe oueBHAHO, YTO BOBJICUEHHEIE B COPTHBHEIC CIIOPHI (eepanui He
o0amaoT pecypcaMy W IONHOMOYHUSMHE, CPaBHUMBIMH C ITYOJHYHBIMH Opra-
HaMH BiacTH. Ho sBiIsieTCs MU CTaTyc-KBO ONpaBJaHUEM IUIS WCIOIH30BAHUS
ITOKA3aTeIbCTB, KOTOPBIE TONBKO KOCBEHHO TIIOATBEP)KOAIOT HApyIICHHUE
(mampumep, matepuan B CMU o nmpeamonaraeMoM MaHUIyJTUPOBAHWHA B KOH-
KPETHOM COPEBHOBAHUH) MM MPHU3HAIOTCS HEIOMYCTUMBIMA HAa YPOBHE HAIlH-
OHAJBHOTO IPABOMOPSIKA (37€Ch BCIIOMHHM IPHUBEICHHBI HAMH MpUMEpP C
3anrchio Teae@OHHBIX pa3roBopoB)? [Ipupona MUCHHUILTMHAPHOTO MIpOIecca B
CIIOPTE JOCTATOYHO ITOCIEIOBATEIIFHO W3y4eHa CIIOPTUBHBIMU IOPUCTAMH, U
TakoBas OOyCIIOBJICHa BO3HHKIINM CIOPOM MEXIY CyObEeKTaMu, HMpHHaIJIe-
XKAIMH K YaCTHOMY IIpaBy, HETATHBHEIC TOCIEICTBHS KOTOPOTO BEIPAKAIOT-
cs B MHOM, Y€M B YrOJOBHOM IIpaBe ypOBHE OI'paHWYCHUH W (WIIH) JIMIICHUH
npaB ¥ cBoOoa. CIOPTHBHBIE CAHKINU OTIUYAIOTCS 10 CTENEHH HEraTUBHOT'O
BO3JICHCTBUS (OrpaHUYCHHS W JIUIICHUS OTICIBHBIX MpaB U CBOOO) Ha CyOh-
eKTa OT aJMUHUCTPATHBHOTO HaKa3aHUsI 32 IIpaBOHAPYIIEHUE H, TeM Ooiee, OT
HakazaHUs 3a mpectymuieHne. CoenuHssl OrpaHHYEeHHOCTh IMOJTHOMOYHNA U pe-
CypCOB Ha HaIMOHAIEHOM YpOBHE ((paKTHUECKH, OTCYTCTBHE IEPBBHIX H (Op-
MaJIM3al{I0 BTOPBIX TOJNBKO B JIMIIE HAIIMOHANBHON (perepanuu — dwieHe Mex-
JIYHApOJIHOM CIIOPTHBHOW (eaepaliii), CKPhITHIH XapaKTep MaHUITYJIHPOBa-
HUS, WHYIO CTEleHb HETATHBHOIO BO3ICHCTBUS HA HAPYLIUTEIS, MONCHO
Hatimu ropuduieckoe 0O0CHO8AHUe He MOIbKO 018 «00CMAMOUHOU YOercOeH-
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HOCMUY» 8 OUCYUNIUHAPHBIX CHOPAX, HO U 0I5l NPOQDUILHO20 CROPMY «NpOUYme-
HUsAY npoyecca 00KA3bIBaAHUS.

2. Cutyarnus, korna (GyrOomucT WM opUIHaIBHOE JUI0 Kiyda ObLIO TpH-
3HAaHO TOCYHAAapCTBEHHBIM CYIOM BHHOBHBIM B MAaHHITYJIHPOBAaHHU, HE MOTHBHU-
pyeT mepeHoc craHmapra «0e3 0OOCHOBAaHHBIX COMHEHHIl», IPHMEHEHHOTO B
HaIIMOHAJIHHOM YTOJIOBHOM IIPOIIECCE, Ha PAaCCMOTPEHHE CIIopa B CIIOPTUBHON
IOPUCANKINU. B TO ske BpeMs 0TKa3 OT MOBHIMIECHUS YPOBHSI CTaHIAPTA TOKA3bI-
BaHUS 10 «0e3 000CHOBaHHBIX COMHEHUW» He npensimcemeyem OPC npusnasame
npu2o8op cyoa O0KA3AMenbCMBoM, XOms U 6e3 NperouyuaIbHO20 3HAYEHU.
BMmecre ¢ Tem, o HameMmMy MHEHHIO, TaKas MO3WIWS SBISIETCS PEJICBAHTHOM,
eCIIHL OMKA3 8 NPeroOUYUATLHOM 3HAYEHUU HAYUOHATLHBIX peuenull 06yCcio61u-
8aem u He803MOICHOCb NPUOAHUS UCKIIOUUMETbHOCTU NPUS0B0PY, NOCIAHO8-
JIeHUto cyoa Kaxk doxasamenvbcmay obgunenus npu paccmomperuu ¢ OPC.

3. PerynupoBaHre CHOPTUBHBIX (elepaliuii MOXKET TpeayCMaTPUBATh UHJIN-
BHIYaJIbHBIX (CIOPTCMEHOB, TPEHEPOB, MHBIX O(PHIIMATBHBIX JHI) M KOJIICK-
THUBHBIX (KIIYOOB U TTOJJOOHBIX (DPHU3KYJIBTYpPHO-CIIOPTUBHBIX OpraHHU3aIHi) CyOb-
eKTOB OTBETCTBEHHOCTH. B mociemHeMm ciydae ciefyeT MOMHHUTH O MOJAENH
«CTPOT'OM OTBETCTBEHHOCTH», HE IPEANOJAraloiel yCTaHOBIICHHE BHHEI KIIyOa
BO BMCHSEMOM HapYIICHHUH, COBEPIICHHOM €ro (pyTOOJMCTOM WIIM OpHUITHAIb-
HBIM JIAIIOM. VcClTefoBaHUIO MOIISKUT TOINBKO (DaKT HApyIICHHS CO CTOPOHBI
000T0 U3 TIEPEUNCICHHBIX HAMH JIUII, HEOMPOBEPKUMO IPEIIOMHUPYIOMNN TEM
CaMbIM W OTBETCTBEHHOCTH Kiy0a. Heuzbescnocms omeemcmeeHHOCHU Npu
omKaze om OOKA3bl8AHUs 8UNBL KIYOA OCMPO NOOHUMAEm 80NpoC 00 UCHOb3Y-
emvix OPC oOoxazamenvcmeax. VIMGHHO TIODTOMY peIlICHUE, IMOCTAHOBJICHUE
HAIIMOHAJIBHOTO Cylla O MPUBJICYCHUN OTBETCTBEHHOCTH HE JOJDKHO BBICTYIATh
0e3yCIIOBHOW TIPEIOUITUEH IS PEIICHUS BOMpoca 00 OTBETCTBEHHOCTH KiTy0a,
910 (hOPMATBHO-IOPAINYECKA COONIONACTCS B TOJMOXKCHUSAX PACCMOTPEHHBIX
Hamu periameHToB YEDA n ADK. Ha manubiif BEIBOA HE TOBIHSET W MPHUTO-
BOp, TIOCTAaHOBJICHHE, BBIHECCHHBIE HE (HyTOOIMCTY MITH KOMY-THOO M3 O(HIIU-
AIBHBIX JIMI] KJIy0a, a KIyOy NMpH HAJTHYMH FOPUIAYECKOTO JIUIA B YHCIIE CYyObh-
€KTOB aJIMUHHCTPATHBHOTO WIIM YTOJIOBHOTO IPaBa B KOHKPETHOW HAIMOHAJIb-
HOW ropucIukiny. Kak Ob1 HE ObLTO, HO Ha TEKYITHI MOMEHT npaxmuka CAS no
UCNOABL30BAHUIO CYOCOHBIX peuleHUl 8 POIU MEeHeB020 «CYNepOOKa3amenbCmeay
Hanuvecmeyemn.

[IBeiimapckoe MpaBO TpH3HAET IOKTPHHY CIOKHOCTH JOKa3bIBAHUS
«Beweisnotstandy», mpeayarast B OnpeeeHHBIX CITydasx MOHMKEHUE CTaHIapTa
noka3piBaHus. OOBEKTHBHO CTOPOHA CIIOpa MOXKET HE UMETh JIOCTYIA K MPSIMBIM
JOKA3aTEeIBCTBAM, a TONBKO K KOCBEHHBIM B ITPOIIECCE MOKA3BIBAHMUS OIpElIe-
JIEHHOTO (paKTa, YTO aKTYaJbHO JUIS CIIOPTHUBHBIX (helepannid, HeCynux Opems
JOKA3bIBAHUS B CIIydae MAaHUITYJIUPOBaHUS pesyabratamMu. OIZHAKO BO MHOTHX
U3 PaCCMOTPEHHBIX HAMH CIIOPOB (pefepaiy UMEIH JOCTYIl K MaTepruaiaM pac-
CIIEZIOBaHMH, IPOBEIECHHBIX HAIMOHAIBGHBIMHU IIPABOOXPAHUTENFHBIMHA OpraHa-
MU, a HHOTJIA ¥ K Cy/IeOHBIM peIIeHUsIM. Takue MaTepuabl, pelieHus B 1oKa3a-
TENFHBIX MENIX MPEJOCTABIUINCh HAMOHANBHBIME (eepanusiMu pu paspe-
IIEHUH CIOPOB B IOPUCAWKIIMOHHBIX OpraHax MEXKIYHAPOIHBIX CHOPTUBHBIX
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¢denepanmii 1 CAS. Bo3MOXKHO JIH IPH TAKOM CTaTyc-KBO TOBOPHTH 00 OTCYT-
CTBHH HEOOXOIMMBIX TTOTHOMOYHH B pecypcoB? DopMaibHO J1a, ITOCKOIBKY, 60-
nepevix, HeoOX00UMO NOYHUUMb OOCHYN K O0OKA3AMEeAbCMEAM, Yo 00y Cl08IeHO
cneyu@uKoll 3aKoOHO00aMenbHOU CUCHEMbl KOHKPEMHO20 20CY0apcmed 1 maKo-
801l Modicem bbb He NPpedOCmAasieHt, d 0-6MOPbIX, 0OKA3AMENbCMEA He Obliu
cobpamvl U oyenenvl OpPeaHaMu CHOPMUBHBIX (hedepayutll, nocieonUe UCNOTb3Y-
1om pe3yibmamol Cie0CMBeHHbIX MEPONPUSMULL U NPABONPUMEHUMENbHOU Oesl-
MeabHOCMU 20CYOAPCNEEHHBIX OP2AHO8.

OmHako Korjga B paclopssKeHWH MEKIYHapOTHBIX CIIOPTHUBHEIX Qemepa-
i 1 CAS HMEIUCh Mamepuanvbl paccie0o8aHutl no Y20JI06HbIM Oeiam U
peutenus: HayUOHANbHLIX CY008, A MAKIICce I0PUCOUKYUOHHBIX OP2AHO8 HAYUO-
HanvublX ¢hedepayuti, TAHHBIE JTOKA3aTEIbCTBA IMPHU3HABAINACH «IOCTATOTHO
yOeIUTEITbHBIMU.

B oTHoOmeHNH MaTepHayoB paccielIOBAHMI NMPAaBOOXPAHHUTEIHHBIX OPraHOB
U TIPUTOBOPOB IO YTOJIOBHBIM JIETIAM CYIIOB JMOXCHO COCAAMbCs HA 6o/iee 8blco-
Kutl cCmanoapm 00Kasvléanus «6e3 000CHOBAHHBIX COMHEHUI», KOMOPbLL Npeo-
noaazaem UCHONL308AHUE peuleHUll U 00KA3AMeabCms, NPUBCOEHHbIX 8 HeM 8
noav3y O00BUHEHUS 6 MAHUNYIUPOSAHUU, NPU paA3peuteHuy OUCYUNITUHAPHBIX
cnopog no 6onee MacKomMy cmandapniy. AHAIOTHYHOE OOOCHOBAaHHE MOXKET
OBITH PacCIPOCTPAHEHO W HA PEIICHUS IOPHCIUKIIMOHHBIX OPraHOB HAIOHAIb-
HBIX CIIOPTUBHBIX (pefepannii, €Cii OHM OCHOBaHBI Ha PE3yNIbTaTax pacClemo-
BaHUIA TPAaBOOXPAaHUTENBEHBIX OPraHOB | (MITH) PEIICHHUSIX CYIOB.
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