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AnHoTanus. C IpUMEHEHHEM METOJa CPABHUTENILHOIO UCCIIEJOBAHUS OMUCHIBA-
€TCsl KOHLETIHS TPaXJaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH TaKOIO I'POMAJHOTO COCe-
na Cubupu, xak Kuraii, u Poccun ¢ 11e1b10 BBISBICHHS JOCTOMHCTB HAllMOHAJIBHBIX
MPaBOBbIX BO33PEHUH Ha ATOT BAXKHEMILMI NMpPaBOBOM MHCTUTYT. JlenmaeTcs BBIBOI O
3aKOHOMEPHOM CXO0XKECTHM OCHOBHBIX MOJIOKEHUH B ['pa’kIaHCKMX KOAEKCax CTpaH,
IIPaBOBAsi CUCTEMa KOTOPBIX OTHOCUTCS K KOHTHHEHTAJIbHOW MOJIENIU, OCHOBAHHOM Ha
BEPXOBEHCTBE 3aKOHA. BMecTe ¢ TeM BBIABIEHBI U BaXKHBIE PA3THUHSL.
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Abstract. The paper compares the legislative regulation of property liability in the
form of compensation for losses in the Russian Federation and in a state with the larg-
est economy, rapid development rates, and a giant population neighboring the Siberi-
an region of our country — China. The logic of historical evolution predetermined a
detailed consideration of each other's experience in state building and the implementa-
tion of long-term development plans. In the legal field, both legal systems are based
on the concept of codified law and are being improved through the adoption of nor-
mative acts. The institution of forfeit and recovery of damages for non-fulfillment of
obligations, violation of subjective rights, permitted unilateral termination of an
agreement in cases specially specified in the rules is contained in the civil codes of
Russia and China and has significant conceptual differences. Its comparative analysis
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has not been carried out in detail for the last 20 years and is the novelty of this study.
Its relevance can be determined by the development and complication of economic
ties in the Siberian region, which is characterized by an extensive Chinese economic
presence. Inevitable disputes and peculiarities of the applicable law, in this case both
Russian and foreign, create applied interest in the comparative analysis of not only
legislative material, but also judicial and arbitration practice.

Knowledge of Chinese approaches is necessary not only in litigation in foreign
courts, but also when a dispute is resolved on the basis of Chinese law in domestic ju-
risdictions or arbitration tribunals.

The degree of elaboration of this topic. The timeliness of this study is confirmed
by the fact that little attention has been paid in legal science to comparing the con-
cepts of compensation for losses in Russia and China, despite their doctrinal signifi-
cance, a close connection with the notions of liability, causality, guilt and negligence
of creditors. The aim of the study is to develop a theoretical model of legal regulation
of relations regarding compensation for damages corresponding to the modern condi-
tions of the market economy of the Russian Federation, which could become a meth-
odological basis for improving the norms and practice of their application, protecting
the legitimate interests of participants in these legal relations.

The subject of the analysis is the norms that directly regulate the procedure for
compensation for losses in Russian and Chinese civil law, as well as materials of do-
mestic and Chinese foreign doctrine on the legal nature of this institution.

The research is based on private scientific (special legal, comparative legal, his-
torical) and general scientific (problem-theoretic, teleological and systemic) methods.
In the process of studying and understanding specific legal issues, general logical
methods were used (abstraction, analysis, synthesis, analogy, generalization, and so
on).
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BBenenne

B KuTae Bompochl HMyIIIECTBEHHON OTBETCTBEHHOCTH OBLITH YPETYJIHPOBaHbI B
HOBOM Bepcuu ['paxxmanckoro konekca (I'K), BerynmBmieid B crry ¢ 01.10.2017.
Bwmecte ¢ Tem Obla coOIIOICHA TTPEEMCTBEHHOCTh pa3paboTok koHna 1920-x rr.
B Poccun nepBast wacte 'K crana npefictBoBats ¢ 01.01.1995, B mapte 2015 t.
OBUT IPUHSAT PSAJ] TIOMPABOK, BBIPKAOIINX peopMy 00sI3aTEIILCTBEHHOTO TIPaBa.
CraTpy, Tak WM WHAaYEe OTHOCSIIHECS K BO3MEIIeHHIO YORITKOB B Kutae, comep-
xatcs B kaure II. B Poccnu 006 yObITKaxX MM BO3MOXKHOCTH 3aIPOCUTh HX TI0-
KpBITHE TOBOPUTCSI B OomnbiioM KonmuectBe crateil 'K PO u npyrux 3akoHOB.
BMmecrte ¢ TeM 4eTKO ycTaHOBJIEHa BO3MOXKHOCTH 3aTpeOOBaTh CyMMY YOBITKOB
pu IF0OOM HapyIIeHHH CYOBEKTHBHBIX IpaB JIMIIOM, KOTOPOMY OHH IIpHUHAIIe-
XKat. Y aBTOpa MMEETCs [e]Tb CPABHUTH ABE TPABOBBIC KOHIICIIIIHH.

IMocTanoBKka MpoG.JIeMbl

CpaBHeHHE CTPYKTYypHI 3aKOHOHaTenbcTBa Kutast u Poccnn BBISIBUIIO MHOTO
00IIero B PpEryJIHpPOBAHUHM BOIPOCOB BO3MEIICHHS YOBITKOB M HEYCTOMKH.
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HazBanHble yHUBEpCAIBbHBIE CPEICTBA IIPABOBOM 3alIUTHl 3aKOHOMEPHO, ITOCTE-
MIEHHO, HO OBICTPO CTAHOBSTCS TIABHBIMH B CYJIECOHBIX W TPETEHCKUX pa3Oupa-
TenbcTBax. B Kutae 00s3aTeICTBEHHOE PEryIHMpPOBAaHUE IIETHKOM IIOTJIOMIAET
WHCTUTYT yOBITKOB. JIt00Oe TpaBOHapyIIEHHE 37IeCh CO3JIaeT 00s3aTeNnbCTBO.
B Poccun Ha3zBaHHOE MTOHSTHE — ATO JIMIIB Pa3HOBHIHOCTH OOSM3aHHOCTH, Ooiee
IIMPOKOT'0 MPABOBOTO SIBIICHHSI, BO3HUKAIOMIETO U BHE 00S3aTEINBCTBECHHON ce-
pBl. PermaMenTtamus BO3NMOKEHUS UyKUX YOBITKOB, TaKUM 00pa3oM, IOIDKHA
ObITh OoJiee TOMPOOHOI B oOmuXx monoxenusx 'K P®, a tam mpucyrcrByer
BCEro oJlHa CTaThs — 15, cocrosimas u3 tpex ad3areB. B Kurtae 'K comepxut
JOBOJIBHO MHOTO CTaThel, MOCBSIIIEHHBIX KaK 00s13aTeIbCTBAM, TaK U YOBITKaM,
YTO OTKPBIBAET BO3MOXKHOCTH ISl Pa3BUTHSA CyAE€OHOW NpPaKTHKH Oe3 mepe-
CTPOWKH WJIM JIOTIOJTHEHMS 3aKOHOJATENIbHOW OCHOBBI. K Teme myOnmuKkamuu He
obOpamaics HA onuH aBTop B Poccuu. Jletann ocBemeHus 3THX BopocoB B Ku-
Tae HaM HEW3BECTHBI, AHAJOTUYHBIX aHTJIOSA3BIYHBIX CTATeH HA ATy TEMY MBI HE
BCTpEYAaIH.

MeToa0/10rusl HCCAE€A0BAHUSA

B nacrosmeit craThe UCIONb30BaH CPAaBHUTENBHBIN aHAIN3 TPAKTOBOK 3aKO-
HomatenbcTBa Kutas n Poccnn. CKBO3HBIM 00pa3oM TakKe MIPUMEHSUIICS MPHEM
JCOYKIINH, 3aKTIOYAIONIHICS B BEIBEICHUHN CYIIECTBEHHOTO M3 UCTUHHBIX TIPE.-
MOCBIIOK. Hawanmom neqykiuu siBIsieTCsl akCHOMa WJIM THIOTE3Bl, WMEIOIIHe
XapakTep MPOBEPEHHBIX yTBEepkKIeHHH. Jlemykius B Hacrosmield pabore — oc-
HOBHOE CPEJICTBO JIOTHYECKOT0 TOKA3aTeIbCTBA.

O6cyxneHue

1. Bozmewenue yovimkog 6 sakonodamenvcmee Kumas, ux npagogas ocho-
6a. B TK cTpaHbl TeMa YOBITKOB pacKphIBaeTCs Cpa3y B HECKOJIBKUX JICCATKAX
npaBonojoxeHuil. KapauHaneHbIM OTIMYMEM 3aKoHoOAaTeNlbcTBa Poccun u
KHP sBnsiroTcss KitoueBbie MOHATHS 00 ocymiectBieHWH mpaB. Cratbs 148
YCTaHaBIIMBAET, YTO HUKAKOE MTPAaBO HE MOXKET OBITH peaM30BaHO MPH TIIAaBHOM
nenu HaHeceHUs1 Bpema apyromy nuiy. Crates 150 TK KHP roBoput o Hesa-
MEUIMTENHHBIX JEHCTBUSX MO MpenoTBpamenuto Bpeaa. CratesalS1 packpeiBaer
MTOHSITHE HEOOXOUMOM 00OPOHBI, KOTJIa «IIOMOIIb BIacTel HE MOXKET OBbITh TO-
nmy4deHa». B 6a3oBom 3akoHonmatensHOM akTe KHP packpreiBaeTcs moHsTHe 005-
3aTenbcTBa. OHO COCTOMT B MMYIICCTBEHHOM «IIPEIOCTABICHUN» JOIDKHHUKA W
MOXET 3aKIII0UaThCS B BO3ICp)KaHUM OT neiicTBuil. [lanee permameHramms re-
PEXOAUT K JETasIM U TOBOPHUTCS O TOM, UTO 00S3aTEIHCTBO MOXET CYIIECTBO-
BaTh B HeonpeaeaeHHoM pasmepe (ct. 184 'K KHP). 3a nmpocpouky B ucronHe-
HUU JICHe)KHOTO o0s3atenbcTBa kuTaiickuii ['K mpegycmaTpuBaeT MakcuMalib-
HYI0 KOMIICHCAIIHOHHYIO CTaBKy — 20%, B TO BpeMs KaK pOCCHICKON cymeOHOMH
MPaKTUKOH BBIBEICHA BO3MOXKHOCTH IIPH MPOCPOYKE B OTHOMICHHAX 3aiiMa
B3BICKMBATh JBOMHYIO KIIO4YeBYIO cTaBKy LIb, cocraBmsronryro Ha MOMEHT
Hancanus ctaTel 4,25%. [1pu 5TOM BO3MOKHO COTJIAIIEHHE 00 HHOM.
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B I'K KHP ne nmexmapupyercs, Kak yIIOMHUHAIOCh, IPUHIIAI TTOITHOTO BO3-
MEIIEHHSI, TOCKONBKY 3TO HANIPSMYIO HE BBITEKAET U3 TOKTPUHEI CyObEKTHBHBIX
TPaXIAHCKUX IpaB, CTOJIKHOBEHHE KOTOPBHIX PErJIaMEHTHPYET HE CTONBKO 3a-
KOH, CKOJBKO cyn. OTCiofa BayKHOE CIEACTBHE: PE3YIBTATOM TAKOH KOJIIH3HH
MOXET BBICTYIATh O0OIOZHOE HAPYIICHHE, H KPSIUTOP YIAOCTaWBacTCs HE BCe-
rZIa BO3NOKEHUS Ha NPYT'yI0 CTOPOHY CTOMMOCTH HECOBIBIINXCS MMYILECTBEH-
HBIX OXHJAHWH, a KOMIICHCAIWH, T.. YACTUYHOTO B3BICKAHUS MOHECEHHBIX
yObITKOB. Takue mociiecTBHs peaycMoTpensl B cT. 149, 217, 218 'K KHP.
Jpyroe otnuune oT peryiaupoBaHus B PO 3akirouaercs B MOHATHU 00s3aTeNb-
CTBa, KOTOphIe B 3aKkoHOomarensctBe KHP He ompenernsitoTes gepe3 «orpeneneHHoe
JeiiCTBHE», 1 OCHOBaHHEM MX BOSHHKHOBCHUSI HE SIBJIICTCS TOJIBKO CIENKA, IEIHKT,
HEOCHOBAaTENbHOE OOOTalleHie, HO W HEelpaBOMEpPHEBIC NEHWCTBHS, MOPOKIAIOIIIe
OTHOIIICHUS BOOOIIE, TAKHE KaK BO3JIEP)KaHUE OT IUIaTexa U T.1. B crathe 213 mpu
HapYIICHUX TIPaB, COCTOSIIMX B MMYIICCTBEHHBIX yTpaTax, BOSMEIIAIOTCS Bpel H
yowiTkH. Kak mormonaenwe B cr. 1082 'K P® BBIUIATa CTOMMOCTH pEalbHOTO
yiiepOa YITyIeHHO!H BBITO/IBI BBICTYIAET aJbTePHATHBHBIM CITOCOOOM 3aIINTH ITPaB
BMECTO BO3MEIIEHNUS Bpea. 37ech, HECOMHEHHO, TIPETYyCMATPHBACTCS CYIIECTBEH-
Has pasanna. Kak B Kurae, Tak u B Poccun riiaBeHCTBYeT NPUHITUIT U TIPHOPUTET
HATYpaJIbHOTO MCIIONIHEHUS, IPUHYUTEIbHAS peaTi3allysl MpaB B TOM BHIE, B Ka-
KOM OHH BO3HHUKIH B CHIJIy Pa3HOOOPAa3HBIX IOPUAMYECKUX (DAKTOB, BKITFOUAs HE
TOJNBKO JIEUCTBUS CYOBEKTOB, HO M coObiTus. W eme ommuns: B KHP penentupo-
BaH TOJYYHBIIAI PacIpoCTpaHeHne Takke B EBporie mpHHIMI 0CBOOOKICHHS OT
OTBETCTBEHHOCTH B CHIIy OOCTOSATENBCTB BHE KOHTPONS HOIDKHHKA. OIHAKO OCHO-
BaHHE ee emie OoJee IIMpPOKOe, HET, HAlPUMEpP, OTBETCTBEHHOCTH 32 IPOCPOUKY,
eCcIM JIOJDKHUK «3a Hee He otBedyaeT» (cT. 230). B I'parknanckom koxmekce PO or
B3BICKaHHS YOBITKOB OCBOOOKIAIOTCS HEBHHOBHBIC, a BOT y TIPEAIpUHUMATENCH
YCIIOBUS BO3IIOKEHUST OPEMEHH TIOCIIEICTBHI CTPOXKE, TaK KaK TONBKO UPE3BBIUAii-
HBIE ¥ HEIPEOIOINMBIE OOCTOATENBCTBA H3BUHSIOT HEUCTIOTHEHNE 00s13aTENBCTB.

B kuTaiickoM 3aKOHOAATENBCTBE MPSIMO HE TOBOPUTCS O TOM, UTO YOBITKH 32
coOmoieHne 00s3aTeIhCTB HAIIPABIICHEI Ha BOCCTAHOBJICHUE ITTOJIOKEHUS B CO-
OTBETCTBHUH C (QOPMYJIOH «KakK eciii Obl 0053aTeNbCTBO OBLIO HCIIONHEHO
HaJJIeKaIM o0pa3om». PasMep B3BICKaHUS ONMpPEAENsieTCS PETPOCIEKTHBHO,
€ro BEIWYMHA BBIBOAUTCS M3 (PMHAHCOBOI'O COCTOSIHHS KPEOUTOpa 10 Hapymie-
Hus ero npas (cT. 213). Tlpucyxnenue 6oiiee CTporoe B BUAE «ICHCTBUTEIEHO
MTOHECEHHBIX YOBITKOB», a TAKXKE YITYHMICHHBIX TOXOIOB ITOJIOKECHO 332 HEKOM-
TeHcalMio Bpena. YOBITKA B 3akoHOomatenbcTBe KHP moka He ompenpensroTcs
Kak OyayIue pacxonmsl Ha JIMKBHIAIMIO TOCIEICTBHH HapymeHHs. Bmecre c
teM B 'K Kuras yOBITKH BBITUIAYMBAIOTCS B CHJIY BHHBI WJIM HACTYIUICHHS 00-
CTOSITENIECTB «3a KOTOpHIC JOIDKHUK oTBeuaer» (cT. 220), min 06e3 BHHBI, He3a-
BHCHMO OT TOT'0, KEM OH SIBISICTCS: KOMMEPYECKONW OpraHm3aIeit, mpearnpuHu-
MaTeJeM WM TPOCTHIM TpakAaHUHOM. OIHAKO OTBETCTBEHHOCTH IIOSBIISETCS
TOJHKO BBUIY TaK HA3BIBAEMOT'O IIPOTHBOIPABHOTO JICHCTBHS U TOIBKO OT HETO.
JlanHas opuamgecKas KaTeroprsl ONpeersieTcsl Yepes3 BUHY, JTH00 HecoOmroe-
HUE MPABOBBIX MPEIIUCAHUNA, UM YMBIIIJICHHO MOPAJbHBIX MpaBwil (cT. 184).
He3akoHHBIM TOBEINEHMEM TaKKe HEOOXOIMMO CUYHTATh HApyIICHHE UYKHX
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UMYIIECTBEHHBIX TIpaB, JaXKe eCIU Takoi modus operandi paszpemeH. [1pume-
POM MOXKET CIY’KHTH BBEIXOI M3 IOTOBOpA MOApsAa 3aKa3uhuka M HECEHHS BO3-
MeEIaeMbIX YOBITKOB TOAPSITINKY. OTHOCTOpPOHHEE IpephIBaHHE OTHOIICHHN
W3-3a MPOSIBJICHHOW BUHBI KOHTpareHTa okasareins (cT. 489, 511, 549), norpebu-
TeINs BO3ME3IHBIX YCIYT, areHTa WM TPHHIUIIAJA, €CII OHO BJICYET YOBITKH,
BO3MeIIaeTcsa. Bee 9To cocTaBisieT OTHYre OT PEryIHpOBaHUs B IPYTHX CTpa-
HaX. B cTpaHax HET TakOro APYroro yHHUBEPCAJIbHOTO OTPAHHUYHTEIS pa3Mepa
OTBETCTBEHHOCTH, KaK MMYIIECTBEHHOE MOJOKEHUE NODKHHUKA. JTOT IMOIXO.X
MPUMEHSIETCS TOIBKO IOCTIE IENUKTa, COBEPIICHHOTO IPaskIaHUHOM, I10 3aKOHY
B P®. A B KHP 3a nerkyro HeOpeXHOCTh pa3Mep CaHKIMN BCETa MOXET ObITh
yYMeHbIIeH cynoM (cT. 218).

B KHP noka mpocnexuBaercs moxof, OCHOBaHHBIA Ha PACCMOTPEHHUH BO3-
MeIIeHHs YOBITKOB KaK HE TJIaBHOTO, & BCIOMOTaTENFHOTO MM CyOCHIMapHOTO
CpeCcTBa MPaBOBOM 3aIIUTHI. [Ipekae BCero 3To BEIpakaeTcsi B TOM, UTO ITOHS-
THE «YIIYIICHHAS BBHITOA» MPEIYCMOTPEHO MIPpU MPHYMHEHUH Bpeia W HapyIe-
HUU JOrOBOpa HEMPaBOMEPHBIMH JeHCTBUAMHE (CT. 216), eclii WHOE HE Tpeay-
CMOTPEHO B 3aKOHE, OTHAKO BO MHOT'HX CIyJasX IPeaycMOTpeHo. Bmecte ¢ Tem
B OONBIIMHCTBE IPABOBBIX ITOJIOKEHUH TOBOPHUTCSI O «KOMITCHCAITHH 32 TIPHYH-
HeHHe». BuHe KpequTopoB mprmaercs Oonee pamuKanbHOS 3HAUCHUE, €CITH OHA
MPOSIBJICHA, B3bICKaHWE MoXxeT He coctoaThes (ct. 217 'K KHP). B PO ymbicen
KpeauTopa MO3BOIISET TOJBKO CHU3UTH CyMMY YOBITKOB, HO HE OTKa3aTh B UX
B3BICKAaHMU. BaxHoe O0OCTOSTENHCTBO — OTBETCTBEHHOCTh B BHAE HECCHHS
yOBITKOB HE YCTAHOBJICHA 32 JICTKYI0 HEOPEKHOCTH TPH JIFO00H MpoCcpodke Kpe-
mutopa (ct. 237 'K KHP).

B I'paxxmanckom koaekce KHP Tepmun «yObITKN» («yriep0») BcTpedaeTcs
ooiree 100 pa3. Kak 1 B KOHTHHEHTAIBHOM THUIIE NPABOBOM CHCTEMBI, OH HaXO-
JTUTCS B 00muX HOpMax (cT. 184 u T.11.), U3 KOTOPBIX SABCTBYET CYOCHINAPHOCTD
COOTBETCTBYIOIIETO CPENCTBA MPABOBOM 3alIWTHI MO OTHOIIEHHIO K TaKUM U3
HUX, KaK BO3BpAIllCHHE B MTEPBOHAYAIEHOE TIONOKEHHE, HCITOTHEHNE 0053aTeIh-
cTBa B Hatype, yruiata Heyctoiiku (cr. 250 'K KHP). Cornacuo cr. 227 T'K
KHP, ecnu nponsBeeHO YaCTHYHOE HMCIOTHEHHE 00S3aTEIbCTB, HCTEI MOXKET
MPOCUTH MPUHYAUTEIFHOTO UCIIONHEHUST OCTaBIICHCS 9aCTH U TOJIBKO BMECTE C
3TUM Bo3MerieHne yobiTkoB. Craths 220 'K KHP ycranaBnmuiBaer cHybkeHUE
OTBETCTBEHHOCTH 3a BHHY, €CIM HE OBUIO HAMEpeHHs y IOJDKHUKA IONyYHTh
MPEUMYIIECTBO OT IpaBoHapymeHnss. OIHAKO UMEeTCs] MHOTOYHCIEHHOE YII0-
MUHAaHHE O TpaBe HAa KOMIICHCAIIMIO YOBITKOB IIPH PAa3NWYHBIX COCTaBax,
HampuMmep, cT. 315 ycTaHaBJIMBaeT, 4YTO AUPEKTOP, HE OOPATHUBIIMICS K MpOIe-
Iype OaHKpOTCTBA, NMPH HANWYWHU €r0 MPHU3HAKOB WM IPH3HAKOB Y PYKOBOIH-
MOT0 UM IOPUANYECKOTrO JIUIA MOUICKUT B3BICKAHUIO YOBITKOB. 3a HapyIICHHE
JEKJIapaIliiil 0 HAMEPEHUSIX NOJDKHUK HECEeT OTBETCTBEHHOCTH B BHIE YOBITKOB
Jake Tepe]] IOCTPaIaBIInM TPETHH JIUIIOM, KpOME JIMIIE CIydast ero 3HaHus 00
OCTIOPUMOCTH JTHUX HaMepeHHWH. DTa KOHCTPYKIHUS SIBISIETCS DKBHBAJICHTOM
OXpaHJIEMOro 3aKOHOM HHTEpeca, 3a 4To B PD Henb3st B3BICKUBATH YOBITKH, HO
MOYXHO HCIIONIB30BAaTh MHBIC CPEICTBA OXpaHBI MPaB, HAIPUMEP OCHOPUTH Uy-
Kyro clieniky 1 T.1. B Kutae Mb1 BUmMM Ooiee pajnkanbHOE pelieHre 00 yObIT-
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Kax 3a Hepeanmu3anuio Hamepenuid (cT. 91). B Poccnn nums mpemxycMorpeHo
B3BICKaHHE YOBITKOB IPH HEJOOPOCOBECTHOM IPEPHIBAHUH IIEPETOBOPOB O 3a-
KItoYeHun goroeopa (1. 3 c1. 343.1), oOmaHe, yrpose, kabaipHocTH (cT. 179 T'K
P®), nepepabotke Bemelt (ct. 220 'K P®), HemoOpocoBecTHOM BIIaJICHHH IICH-
HbIMH Oymaramu (cT. 147 'K P®), B uHBIX ciiydasx W3 3akoHa. J[pyrux 3Hauu-
TENFHBIX OTIIMYNHA UMEETCS HEKOTOPOe KOIMYECTBO, HO ATO JIMIIH JOKA3bIBACT,
4yTO KOHTHHEHTaNbHbIE TIpaBonopsakn KHP u PO umeror cBoto HallmoHAIBHYIO
cnenuduKy U uayT cBouM myTeM. Cyze0Hoe ycMOTpeHre OOBITHX MacITaboB
1 B 0oJiee MUPOKOM MEePEUHE CITydaeB MPEOCTaBIsIeT 3akoHoAaTeibecTBo KHP.

OCHOBHBIM BHIOM JIOTOBOPHOHM 0TBeTCTBeHHOCTH 10 npaBy KHP u, rmaBroe,
HCXOJS U3 CyJAeOHON MPAKTHKH, BBICTYIIAET HEYCTOMKA. Y CTAHOBJICHO, UTO €CITH
OHa COTJIaCOBaHA, TO B KaYECTBE IHCIIO3WTHBHOTO MpaBHJa OHA 3aMEHHUT BCE
YOBITKH, T.€. K HUM Helb3s oopararbes (cr. 250 'K KHP).

2. Bonpocwl npupoowsl epasxcoancko-npasosvix yovimkoe ¢ P® u obszanno-
cmu no ux gosmewenuro. HopmatneHoe pazinmyeHne 00s13aTeNbCTB U 00sI3aHHO-
creii 3adukcupoBano B cr. 420 'K P®. CHauana ycraHaBimMBaeTcs, 4To JOro-
BOp — 3TO corJjalreHue 00 00sI3aHHOCTSX, 3aTEM B 1. 3 CTaThH MPUBOIUTCS (pa-
3a 0 TOM, 9TO K 0053aTENECTBAM U3 JOTOBOpA IPHMEHSIOTCS OOIINE TTOJI0KEeHHUS
0 HUX ITOMHMO CHeNHaNbHBIX crarteil. CMBICTIOBAas TPAKTOBKA CIIEMYIOMIasi: CO-
TTIAIICHUE PETYINPYET U 00SI3aHHOCTH, KOTOPEIE HE 00513aTENILCTBA U HE COCTOSAT
B «OIpPEIENIEHHBIX JEHCTBUSAX», M 3TO B camom zene Tak [1. C. 14-15].

Crathst 8 'K P® «OcHoBaHWS BOBHUKHOBEHHS T'pa)kKIaHCKUX TpaB W 00s-
3aHHOCTEH» JaeT CIIeAYIOIINe, HalpuMep, MPUIHHBL: ACHCTBUS, COOBITHS, CY-
JeOHBIC aKThl, CO3JITAHUE WHTEIICKTYAIbHBIX 00BEKTOB, IPHOOPETEHNUE UMYIIIe-
ctBa. Bmecte ¢ Tem B I'K 3anmokena 3akoHOmaTenbHass OCHOBA IS PA3TMICHUS
ynoMmsHyTeIX TepMUHOB. Ctathst 307 'K PO rmacut: «2. Obszamenvcmea 603-
HUKAIOM U3 002080p08 U Opyeux COeloK, 6ciledcmaue nputuHerus epeoa, 6ced-
Ccmaue HeoCHOBAMEeNbHO20 0002ale s, a MAaK’ce U3 UHBIX OCHOBAHUU, YKA3AH-
nbix 6 Hacmosiem Kooekcey [2. C. 406].

Wrax, ocHOBaHMS BO3HUKHOBEHUS 00S3aTEIECTB MOTYT OBITH Ha3BaHBI TOJNb-
ko B Konekce u 6omnee Hurme. Eciu Teneonornyecku TOJIKOBATh MMYHKT 3 CTATHH,
YTO OCHOBHOHM MX XapaKTEPHCTHKOH SBISIETCS MPEIoiaraeMoe eAnHO000pazHoe
MMOHNMaHNE CTOPOHAMH CYTH, 00beMa, pa3Mepa, YCIOBHH IEeNH 00s3aTeNbCTB,
JA0Ied TPECTaBICHNE, KaK COTpyAHHYaTh pamu ee noctwxenus [1. C. 14—
15]. TpeGoBanus 00 yOBITKAX B OCHOBHOM IT0 3THM TIapaMeTpaM He BOCTIPHHH-
MAaIOTCS CTOPOHAMH OJMHAKOBO. J{OIDKHUK Beeraa 00 OTpHIIaeT UcTpedyeMbIe
CyMMBI, 1100 coryianiaercss Ha ux MeHbmid pa3mep [3. C. 157-174]. Onu mo-
TYT COCTOSITh B COOTBETCTBHH C JCHCTBYIOIIUM PETYIHPOBAHHEM B OYyIyIIHX
pacxomax, J0XoJax IMPaBOHAPYIIUTENS], B CTOMMOCTH ITPATOTOBJIEHUH CIIOCOOHBI
HapacTaTh 1 gaxke ymenpmatscs [3. C. 30-31]. B tekct 'K P® BHeceno yrou-
HEHHUE 0 HEOOXOJUMOCTH €MHOOOPa3HOr0 MOHUMAHHMS LIEIH UCTIOTHEHHS 005-
3arenbeTB (1. 3 ¢1. 307 TK PO). Mcxons B OCHOBHOM M3 WX CTATHYHOCTH, OIpe-
JIETMMOCTH, WX MOHSATHOTO pa3Mepa, OoJbIIeil HaJe)KHOCTH WX IOTAIICHUS H
COTPYIJHHYECTBA CTOPOH, B OTCYTCTBHE KOTOPOTr'O MX WHOTZIA HEBO3MOXKHO pea-
JN30BaTh.
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O0s13aTeNBCTBO, BO3HUKINIEE H3HAYATHHO KaK MPAaBOBOW HHCTPYMEHT U Cpell-
CTBO OCYIIECTBIICHHS HMYIICCTBEHHOI'O YHOBIETBOPEHUS, 3aTEM YCHICHHOE
WHCTUTYIIMOHHBIMA Crioco0amMu oOecTieueHus] MCIOMHEHHsI, TaKUX Kak: 3aJIor,
HEYCTOWKa, TOPYYHTENbCTBO, YACPKAHHUE, TapaHTHs, O0CCHECUNTENbHBIA IITa-
TEX, TENEPh CAMO CTAJI0 BAYXHOH KOMMEPUYECKOH IIEHHOCTHIO W CaMBIM TJIAaBHBIM
00BEKTOM 000pOTa B BHJIEC TIPaB TpeOOBaHHUS UCIIOIHEHUS 0053aTeNIbCTB. B J1ro-
O0M crydae 5TO HMYIIECTBEHHOE OJIaro, ONepamnuy ¢ KOTOPBIM YBEITHIMINCH 32
MIOCIIEAHME TOBI B COTHH pa3. Ha 3ape muBmim3aiy 0OMEH MPOUCX O ITyTEM
OTYYXJICHUS MaTepHATBHBIX 00beKTOB [4. C. 157]. O0s3arenpcTBa MOTYT UMETh
T00bIe OTIOTHUTEIBHBIEC YCIIOBHS: OTMEHHUTENBHBIC, OTIaraTelbHble U Ipodne
(ct. 157 TK PD).

YOBITKH — CTOMMOCTh HapylIieHHOro cyObekTHBHOrO mpasa [5. C. 216], B
ToM umcne mpaBoMepabsiMu aerictBusimu [3. C. 12—-16]. Crateu 307, 1064 TK
P® roBopsT 0 TOM, UTO HAaHECCHHE Bpela, COBEPIICHUE JIEIUKTOB MOPOXKIAIOT
00s13aTENBCTBO TI0 UCTIPABIICHHIO Bpela: 3aMeHe BeIIeH, YCTpaHSHHIO IeEKTOB,
K HMYIOICCTBEHHOMY BOCCTaHOBJECHHIO. Korma HapymieHO WMYIIECTBEHHOE
cyobekTuBHOE mparo [S5. C. 218], Henb3s cKa3aTh, YTO KPEAUTOP JINOO JOIKHUK
MOTy4JaeT KaKylo-1u00 meHHOCTh. CyThI0O BOSHHKAOUINX OTHOMICHWH BBICTYIIA-
€T 37IeCh BOCCTAHOBJICHNE MMYIIECTBEHHOT'O COCTOSHUS, TIE CYIIECTBYET TOIb-
KO 00S3aHHOCTh TI0 HEYCYT'yOJICHUIO YOBITKOB, M OTKA3aThCS OT BO3MEIICHHUS
HEJb351, OHO TOJILKO MOXET OBITh CHHXEHO ToroBopoM (ct. 15 'K P®D).

B pa3spe3 ¢ TpamunuonHsiMu B3rsaamu [6. C. 225] pa3MmexxeBaHue 00s13a-
TENILCTB U YOBITKOB OKa3aJI0Ch HEM30EKHBIM U 33JaHHBIM JIOTUKOW pETyIHpOBa-
HUS B CBETE HEOOXOIMMOCTH TOKA3HIBATH pa3Mep IpaBa TpeOOBaHUS. Y CTaHOB-
JICHWE CTOMMOCTH 00s3aTeNbCTBA HE TaK YacTO CONMPOBOXKIACTCSI Pa3HOTIIACHS-
Mu. «OTmpeneneHHoe IeCTBIE», KOTOPOE COCTaBISIET CYTh O0S3aTENBCTBA IO
ct. 307 'K PO, npenmonaraer eqnHCTBO B TOHUMAaHUH €T0 HICATBHBIX XapaK-
TepucTUK. Ha 6a3e BO3MOXHOTO pa3Nuyvs U NMPETCH3UH B HEHAUIE)KAIIeM HC-
MTOJTHEHUH U TOSBJISIETCS cHOp 00 yOBITKaxX M APYroe MOYTH BCETAa THCKYCCH-
oHHOe TpeOoBaHue. Ero cymiectBoBaHWe, NMPUPOLY, CTPYKTYpPY, COAEpKaHHE
HYXXKHO TOKa3bIBaTh. C SKOHOMHYECKOW TOYKM 3PEHUS 3TO HE MOTIIO HE C000-
IIUTH Pa3HBIA pekuM 3TUM TpaBaM. OIHN W3 HUX IOJDKHBI OBITH ITyIICHHI B
CBOOOIHOE IIIaBaHUE M YCHWJICHBI CTPaxXyIOUIMMH MEXaHH3MaMH BCTPEYHOT'O
WCIIOJHEHHUsI, criocobaMu obecrieueHus, Ooee OOJerdeHHbIM 00OpOTOM. ITO
BBIPAKACTCS B TMOHATHU OYAyHINX TPeOOBAaHU, OTCYTCTBHH JOIOTHHUTEIBHBIX
(dhopMalbHOCTEH I10 Iepenayve u T.11.

Jpyrue tpeboBanus 00 yOBITKaX HE MOTYT OBITh TOXKISCTBEHHBI YK€ TOTO-
My, YTO OHH BO3HUKAIOT U3 OMHOCTOPOHHUX IPENCTABICHUI 00 X CTOMMOCTH,
MPaBOMEPHOCTH, 3aKOHHOCTH, HAJISKAIINX COOCTBEHHBIX MEpax MO UX yMEHb-
meHuto. bespasnensHoe 3ameiicTBoBaHne CIIOCO00B 0OECTICUeHNUS 31eCh HEBO3-
MOXXHO IO TOH NMPHYMHE, YTO YacTo OyIeT BO3HHKATH BOIPOC 00 MX IPaBOBOM
CYIIIECTBOBAaHWH M3-32 MMMAHEHTHBIM UM CBOWCTBaM akiieccopHoctu [7. C. 244]
(. 4 cr. 329 TK P®). Bmecte ¢ TeM Tam, TJie HEUCIIOJIHEHHE 00s3aTENbCTBA
OJTHOCTOPOHHE TPaHC(HOPMUPYETCS B BO3JIOKEHHE YOBITKOB, 00ECIEUNBAIOIINE
WHCTPYMEHTHI HeoOxoauMbl. JKemarenbHbl KOppeKTHpoBKH B TII. 23 'K PD o
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TOM, 9TO K TpeOOBaHHSIM 00 YOBITKaX IMPUMEHHMBI 005A3aTeIbCTBEHHBIC MeXa-
HU3MBI TOAIEP)KKA U 00ECIICUCHHS, B TOH Mepe, B KOTOPOH OHU COOTBETCTBYIOT
CyIIECTBY TpEOOBaHHUSI.

OOGermanus OKa3bIBaTh CONEHCTBHE, OCYIIECTBIATH MH()OPMHpPOBAHUE, HC-
MOJIH30BaTh KOHKPETHBIN 3JIEKTPOHHBINA alpec IS MEePEercKA — 3TO BCIIOMOTa-
TeNbHBIE 0053aHHOCTH, JINIIEHHBIC UMYIIECTBEHHOT0 coepkanust. OHU HE BHI-
pakaroT 00s3aTeNbCTBO. MIX HTHOpHpOBaHNE MOXKET 3aKII0YaThCS B BIUHE U He-
3a00TIMBOCTH OOMIETO TOpPSIKa, IIPHHYIUTEIHHOE UCIONHEHNE MO CYHy 37ech
HE ITPOUCXONT.

CyneOHOl mpakTUKE HE yIAIOCh MOKa MPUHTH K eIMHOOOPa3HOMY MHEHUIO
0 TOM, 4TO TpeOoBaHUE 00 YOBITKaX He SIBJIACTCS 00s3aTeILCTBECHHBIM, U CT. 328
I'K P® x Takum mpaBOOTHOIIEHUSIM HEMPUMEHNMa. Bmecte ¢ Tem, Kak MbI 3Ha-
€M, HEKOTOPBIC U3 POCCHHUCKUX BEIYIIUX MPABOBEIOB BIIOJHE YBEPEHHO T'OBO-
PAT O TOM, YTO HapyIICHHE JOrOBOPa MOPOXKAAET MMEHHO 00S3aTEeNBCTBO, TIpa-
BOBOH pexkuM Kotoporo onpenensiercst pazaenom III I'paxxganckoro xomekca [8.
C. 34]. 1 ymo3pHUTENHHO 3TO, BO3MOXKHO, TaK U €CTh, IIOCKOIBKY, KaK MBI 3HAEM,
TpeOOBaHUS 00 UCTIOJTHEHUH 00S3aTEbCTB MOTYT MTEPEXOUTh B CHITy CyOpora-
IUH K CTPaXOBIIHUKY U T.I.

NzBectabie opuctel XIX B., Takne kax Bacummit BanoBnu CuHaiickuii [6.
C. 225], Uocud AnekceeBuu Ilokposckmii [9. C. 353], Koncrantun [TerpoBuu
[Tooenonocues [10. C. 103], nucanu 0 BOSHMKHOBEHHH MMEHHO 00S3aTENbCTB
«BO3HATPAJUTh 332 Bpell ¥ YOBITKM». MI3BECTHBIN COBETCKHMIA ITUBUIIMCT MuXani
MuxainoBud ArapkoB TOBOPHJI O TOM, YTO TpeOOBaHUE BO3MEINCHUS YObITKA
siBiIsieTcst 00s13aTenbeTBeHHbIM [1. C. 24-25].

[Tonmaraem, 4To 3T0 OBIJIO BEPHO MPU TOW HOPMATUBHOM 0a3e, KOTOpas cylie-
CTBOBaJla B COBETCKOe BpeMms. Temeph ke, ocodeHHo mocie 8 mapra 2015 r.,
pEryHpoBaHE 00SI3aTENLCTB B 3HAUNTENHFHOM CTETIEHH AETAN3UPOBAHO, H HE
BCE HOPMBI MOTYT PacIpOCTPAHATHCS Ha TPEOOBaHIE BO3MEIICHHS YOBITKOB.

Paccmorpum npumeHuMocTh nionoxenuid 1. 22 'K P® k TpeboBanusM o
Bo3MmelneHuu yorITkoB. HoBast ct. 310 'K P® teneps mo3BonseT oOycIOBHUTH
3apaHee OTKa3 OT WCIONHEHHs 005M3aTeNbCTB KOMMEPUYECKOH CTPYKTYphl. Ecim
ct. 310 TK P® Oyner pactipocTpaHsaTh CBOE JICHCTBHE HA YOBITKH, TO 3TO O3HA-
9aeT OTKa3 OT IpaBa, JICTUTUMHU3AINIO0 BO3SMOKHOCTH 3apaHee BRITOBOPUTH YXOJI
OT OTBETCTBCHHOCTH Ja)Ke 33 TPyOYI0 HEOCTOPOKHOCTH (UTO HE COBMECTHMO C
. 4 c1. 401: K P® ocBobOXIEHNE 32 YMBICEN 3ampelnaeT), 4To OyneT moIphl-
BaTh HHCTUTYT YOBITKOB U O3HAYATh YTPATy €TO POIIH.

Cratbs 311 TK P® roBopuTt o ToM, 9TO KpEAUTOP BIpaBe HE MPUHUMATDH HC-
MOJTHEHUE O00S3aTENLCTB 1O YacTsM, T.€. J00oe pasHorjacue O CyMMe BceX
yOBITKOB JaeT MOBOZ HE NMPHHUMATHh HCIONHEHHE W YCYTyONSTh IPOCPOUKY.
«Kpenutop BHpaBe HE aKIENTOBATH HCIIONHEHHS 00s3aTENBCTBA IO YaCTSIM,
€CIIM MHOE He MPEeTyCMOTPEHO 3aKOHOM, HHBIMHU IPABOBBIMH aKTaMH, YCIOBHS-
MU 00513aTENBCTBA M HE BBHITEKACT M3 OOBIUACB HITH CYIIECTBA 00sS3aTEIBCTBAY U
MOYKET OTBEPraThCs B IIOJTHON Mepe.

Eciu tpeGoBanus Bo3MenIeHHsI YOBITKOB COCTABIISIOT 0053aTEIbCTBO, TO OHO
(rHAHCOBOE. YMECTHO Takke OTMETHThH ciemytomiee: B ¢T. 313 'K P® roso-
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PHTCSI O TOM, UYTO TIOTAIICHHUE IEHEKHOTO 00s3aTeIHCTBA TPETHUM JIUIIOM O3HA-
YaeT cyOpOrammi U CrocoOHO MOPOJUTE Xa0C CPEIH A€l O BO3MEIICHUH yOBIT-
KOB, TaK KaK JECTHTUMH3HPYET MOSBICHHE TPETHEro JIMIA, KOTOPOE YILIATHIO
yOBITKH B TIOJTHOM CyMMe W HAUWHAET TPpeOOBATh ATY JK€ BENUUHMHY C JOIDKHHKA
[11. C. 150-160]. B oTnnuue oT JOrOBOPHOU YCTYIKH, TA€ YCIOBUEM SBIISIECTCS
3HAYHTENbHASI CKUIKA OT HOMHHAJIA TpeOOBaHMS, 31eCh pa3Mep M KOoH(HUTypa-
WS TIPUTS3AHAUS COXPAHSIOTCS, HO €r0, KaK IPAaBHJIO0, CIIOPHBIN XapakTep JHIIa-
€T 3Ty ONEPaNni0 SKOHOMUYECKOTO CMBICIA H JIETKO MOOYKAaeT K 3JI0yHOoTpeOd-
JIEHUSM, TTPON3BOITY critbHOU cToponsl [11. C. 150-160].

JOoIKHYK BIIpaBe HMCIIOMHHATEH 00s3aTENBCTBO paHEE €ro CO3PEBAHUS, €CIIH
WHOE HE IPETYyCMOTPEHO 3aKOHOM, HHBIMU IIPAaBOBBIMU aKTAMHU WIIA YCIIOBUSMH
o0s13aTeNbCTBA MO0 HE BBITEKAET U3 ero cymecTtBa. OIHAKO JOCPOYHOE HCIION-
HEHHE 00S3aTEeNBCTB, CBSI3aHHBIX C OCYIICCTBIICHHEM €r0 CTOPOHAMH IIPEIIIPH-
HUMATEIIbCKON NIESITEIBHOCTH, JOIMYCKAEeTCsl TOIBKO B CIIydasX, KOrJa BO3MOXK-
HOCTDb WCIIONTHUTH 00S3aTENBCTBO /IO CPOKAa NPEIYyCMOTPEHA 3aKOHOM, MHBIMH
MIPaBOBBIMH aKTaMH WJIH YCIOBISIMH 00S3aTENbCTBA TMOO0 BBITEKAET U3 OOBIYacB
uu cymectBa obs3arenberBa (cr. 315 'K PD). Takum oOpazom, pUTI3aHHE Ha
BMEHEHHE YOBITKOB, €clTM OyJIeT OCHOBBIBATHCS HA YIIOMSIHYTOH cTaThe 0e3
HAIIOMHHAHHSI 00 WCIONHEHWH, BOOOIE MOKET HE NMPHHUMATHCS KPEAUTOPOM.
3a WCKITIOUYEHNEM MPOIIECCYATbHON MPETEH3UH, MPEANIECTBYIONIEH o/1avue NCKa
B apOWUTpaKHBIX Cy[daX, HUKOI/Ia HE IOCBUIAETCS YBEIOMIICHHE O ITOTAIICHHUH
BO3HHMKAIONMX YOBITKOB, W TOTJa HE HAUYMHAET TE€Yb HCKOBAas JAaBHOCTb. JTO
03HAYaeT, YTO TAKOBBIC MIPETCH3UN CTAHOBATCS BEUHBIMH, UTO B JTH MMEIOCh
B BUAY 3akoHozaareneM (I 2 ct. 314 T'K P®). Otcrona BUAHO, 4TO TaHHAS HOP-
Ma 00 HCITOJTHEHHH 0053aTeIbCTB K MPUCYKICHUIO YOBITKOB HE IPHMEHHUMA.

OmHaxo Ooree BCero HEMPUIIOKUMOCTD 00SI3aTEILCTBEHHOTO PETyIHPOBAHUS
K 00CTOSATENILCTBaM YOBITKOB SIBCTBYET U3 cT. 328 'K PD, koTopas ycranaBnmBa-
eT: «...Nnpu Hamuyuu 06CMOAMENbCME, 04eBUOHO CEUOEMETLCMBYIOUUX O MOM,
4Mo... UCROTHeHUue He 6yOem npou3ee0eHo 8 YCMAaHOBIeHHbI CPOK, CIMOPOHA, HA
KOMOPOUL 1edcum 6CmpeyHoe UCROTHEHUe, 61PAee ... OMKA3AMbCs OM UCHOIHEHUs.
9M020 00A3aMeNLCMEA U NOMPEOOBAMb 803MEUeHUsL YObIMKOBY.

[IpenmonoxuM, B JOroBOp BHECEHA 3AIICH O TOM, YTO HCIIOTHEHHUE 110 HEMY
00J1a1aeT CBOMCTBOM BCTPEYHOCTH IO OTHOIIEHHUIO K YCTPAaHECHUIO TOCIEICTBAN
yOBITKOB. Torma moGast OXHOCTOPOHHSSI OIICHKA W MPETSH3US O KOMICHCAIHH
yirepba crocoOHBI pa3pyIIMTh MPHHIMAI pacta sunt servanda, GyHIaMEHTATb-
HOTO JUISI TIPAaBOBOM CHCTEMBI KOHTHHEHTAJIBHOTO THTIA.

Kakum obOpazom B nierie 00 yObITKax MOXHO omepetbes Ha . 23 'K PO
«Crioco0bI oOecrieueH sl UCIIOTHEHUS 00s13aTebCTBY»? MBI BHIUM, 9TO, CKOpEe
BCETO (2 MBI TOBOPHM «CKOpPEE BCET0», MMOTOMY YTO OKOHYATENBFHBIX Pa3bsCHE-
HUU BBICIIEH Cy/leOHOM WHCTAHIIMK WM YTOUYHEHHWH B ['pa’kIaHCKOM KOJEKCe
P® noka He nMeeTcs), OHA TakKe TPYIHO TpuMeHnMa. OCHOBHBIMHU CIIOCOOaMH
SIBIISIIOTCS: HEYCTOMKA, 3aJI0T, yAep)KaHHUe, TOPYIUTEINbCTBO, 3a1aTOK, TapaHTHs,
00ecCTIeunTEeNHHBIH TTaTeX.

[MpumenuM U K TpeOOBAHHIO O BO3MEHICHUM YOBITKOB 3ayior? OUYeBHIHO,
HET, IOTOMY YTO CYIIECTBEHHBIM yCIOBHEM JOTOBOpA 3/1ECh SBISETCS BEMTUIHNHA
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obecrnieunBaeMoro obs3atenbeTBa (cT. 339 'K P®). Pazmep yOBITKOB TOIBH-
KEH, TMHAMHYEH, HE OIpPEIeINM COTJIAIIEHHEM CTOPOH, a MMEET OLEHOYHYIO
npupony [8. C. 34].

3amaTok M 00ECTIeUNTENBHBIHN TUIATEK TPYAHO TPUBS3ATh TI0 ATHM K€ coo0pa-
KEHUSIM K TpeOOoBaHUSAM 00 yObITKax. TakiuM 00pa3oM, MBI BHIUM, YTO HECMOTPS
Ha TIPENIPHHATHIC YCHIHS peOpMBI 00S3aTeIbCTBEHHOTO IPaBa, COOTHOIICHHS
OTBETCTBEHHOCTH, TJIABHBIM BHJIOM KOTOPOU SIBIISICTCS BO3MEIICHUE YOBITKOB, W
00s13aTeNBCTB TPEOYET OMpeneNieHHOCTH. VX OTOXKIECTBISTh B COBPEMEHHBIX pea-
JHSIX O0JIee CII0KHOTO UMYILIECTBEHHOTO 000poTa OECCMBICIIEHHO M HEPa3yMHO.

Takoe cpeacTBo oOecrieueHHsI MPABOBOM 3aIlUTHI, KaK yAep:KaHHE, aHaIIo-
TUYHO HE codeTaeMo ¢ TpeboBaHUsAMH 00 yobiTKax. CornacHo a63. 2 . 1 cT. 359
I'K PO, npennpuHIMaTENN BIIpaBe YACPKUBAThH BEIIb, MOUICIKAIYIO ITepeaaye
Kak obOecrieueHrne TpeOOBaHWH, BOSHHUKIIUX W3 00s3aTENbCTB, Nake HE CBSI3aH-
HBIX ¢ JepxaHueM Bemd. Eciin Obl oHU (00s13aTeNbCTBA) TaKKe OOHUMAJH TIpa-
BOBYIO KaTE€ropuio YOBITKOB, TO TEM CaMbIM BO3HHKJIA OBI ITOYBA IS IIPOU3BOJIA,
Korja Jro00€e MOBEpXHOCTHOE BOCTIPHATHE O TEKYIIUX MOTEPSX JaeT OCHOBAHHE
yIepKUBATh MaTePHAIHLHOE UMYIIECTBO.

Crates 416 TK PO «IIpekpaienue o0s3aTeIbCTBA HEBO3MOXKHOCTBIO HC-
MOJTHEHUS HENPUMEHNMA, NCHBIH KaK BCEOOIIMI HSKBUBAJICHT IUIATUTH HE
MPEACTABISACTCS HEBOMOXKHBIM, TaK KaK ITOCPEACTBOM KpEIUTa, IPONAKH
UMYIIECTBA U T.J. CPEICTBA BCETAa MOXXHO aKKyMYJIHPOBATh U COBEPIIUTH IIe-
PEBOJ ISl KOMITEHCAIIMN YOBITKOB KOHTPATeHTA HITH KPEIUTOpa.

CMepTh TODKHHKA HE MpeKpainaeT TpedoBaHne 00 yObITKax, KOTOpoe Tepe-
XOJIUT TI0 HacleACTBY. IMyIecTBo, mepegaBaeMoe B IIOPSIKE TPaBOIPEEMCTBA,
BKITIOYAET OOSI3aHHOCTH, a HE 00s3aTeNBCTBA, BO3HUKAOIIIE HE TOIBKO U3 ClIe-
JIOK, IPUIMHEHMS Bpeia, HEOCHOBATEIBHOTO 00OTalIeH s, HO U 110 IPYTHM OC-
HOBaHUSIM, B TOM YHCIIC B CHUIy BOSHHKHOBEHHUS YOBITKOB. JTO OpeMsi HECyT
MPaBONPEEMHUKH B HACIEICTBEHHBIX NOILIX. Pemias 3agady onpeneneHus cooT-
HOIICHUS TOHATHS «OOSM3aHHOCTEY» M «00sS3aTEIBCTBO», MBI HAOIIOJaeM JIeii-
CTBHE 3aKOHOMEpHOU muddepeHInaun peryInpoBanus 0 Mepe yCIOKHEHHSI
UMYIIECTBEHHOTO 000pOTa, KOr/la BO3HHKAET HEOOXOMMMOCTh IaTh HOPMATHB-
HyI0 0a3y JeTajsiM, HOBBIM MacCOBBIM IMPOSBIICHUSM M 3HAYUMBIM JJISI CTOPOH
BaYKHBIX ITPABOBBIX KaTETOPHUH.

3akiouenne

Poccuiickas 1 kuTaiickasi KOHIIETIIASI BO3MEIIAEMBIX TPaKIaHCKO-TIPABOBBIX
yOBITKOB ommpaeTcs Ha (PYHOAMEHT WX IPABOBBIX CHCTEM KOHTHHEHTAILHOTO
THIA, TPUHIUIIEL «CBSITOCTHY porosopa [12. C. 231], npuHyIUTEIBHOTO UCITOIN-
HEHHsI 00s3aTENbCTB, YKCTPAIIONSAINH TaKOTO PETyIHpPOBAaHUS HAa O0NACTh OT-
BETCTBEHHOCTH. B Poccun 3TO HaXOOWT BEIpaKEHWE B TOM, YTO YOBITKH H3-3a
HEHCIIOTHEHMS 00S3aTENbCTB MPUBIEKAIOT Ooiiee NeTajbHOE pEeTyIHpOBaHUE,
BBEIpa’Kalomeecss B OONBIIEM KOJTMYECTBE CTaTEH, HATMYNN UMEHHO TaM HHCTH-
TyTa BHHBI KPEIUTOPA, COPa3MEPHOCTH OTBETCTBEHHOCTH IOMYIICHHOMY Hapy-
[IEHUIO, PaCKPBITHE IOHATHS BUHBI, OTIMYHOTO OT YTOJIOBHO-IIPABOBOTO €TO
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nouuManus. B Kuraiickoii HapomHoil PecryOnuke BMecTo 0053aTelbCcTB |
HapsAy C HUMH IIONy4YWiia PaclpOCTPAaHCHHE KaTETOpUS «OCYIICCTBICHHE
IpaBy», IIEPEHOC aKIeHTa HEe Ha OOS3aHHYIO CTOPOHY, a Ha WX HOCHTEINS, HAPY-
IIEHNE KOTOPHIX JOJDKHO BJIEYH B IEPBYIO OYEpEh YACTHIHOE IPHCYKICHUE, 1
HE TOJHKO 110 TIPHYUHE BUHBI KPEIUTOPA, HO U TIOTOMY YTO B 0o0Jee IMIMPOKOM
IUTaHE TPAKTYIOTCS IIPOTHBOCTOSINUE JIHOO B3aHMMOJCHUCTBYIOIINE NPYT C IPY-
roM cyOBeKTHBHBIC MNpaBa. Hekoropwle 3akoHOmaTelbHbIe penicHuss B KHP
MIPEACTABIIOTCS Ooliee ymauyHBIMHU, HAlpuMep 3ampeT 3a0IaroBpeMEeHHOTO
OCBOOOXKIICHUS OT OTBETCTBEHHOCTH B CHITy Tpy0oii HeOpexxHoctH (cT. 222 T'K
KHP) wimm npucyxnenue pacxoJioB 3a JTUKBUIAINIO TOCIEACTBHH, yCyryOIIsio-
X yObITKHM OT aedicTBuil kpemutopoB (ctT. 240 'K KHP). B Poccuu on pac-
MPOCTpaHsAETCS HAa HEBO3MOXKHOCTH HCKIIIOUHTH OTBETCTBEHHOCTH 33 yMBICEI
tonbko (1. 4 ct. 401 'K P®). BmecTe ¢ TeM Jiornka 3aKOHOAATEIBHOTO pa3BH-
THSl 3aKOHOMEPHO IPUBOIHUT K HEOOXOMUMOCTH OOJBIIEH yHUBEpCaTH3aLUU M
COYETAaeMOCTH WHCTUTYTa BO3MEIICHUS YOBITKOB, MIEPEBO/IA €r0 B MEPBBIC POIH
u3 BTOpEIX. OTCI0a 0OMEH 3aKOHOJATEFHBIM OITBITOM JIBYX CTPaH BEITJISIHT B
9TOH CBSI3U AJIEKO HE OECIIONIE3HBIM.

3akoHonarenbectBo KHP gaer Gonbimii mpocTop CyneicKoMy YCMOTPEHHIO,
yeMm B PO, B Bommpocax OTBETCTBEHHOCTH. 3/1€Ch IIMPE OCHOBAHUS TIPUBJICUCHUS K
HEl, OOJbIIe CaMOCTOSTENBHBIX YCIIOBHH TI0 €€ CHI)KEHHIO W ycTpaHeHuto. Kak
YIIOMUHAJIOCh, YOBITKM B3BICKHBAIOTCS 338 HapyIICHHE CyObEKTHBHBIX IpaB, HO
Takoke M 32 HECOOIOICHHEe MOPAJIBbHBIX MpaBmil. Kak s rpamaH, Tak U KOM-
MEpPCAaHTOB OTBETCTBEHHOCTh HACTYINACT IIPH IPOSIBIICHHOW BHHE, OOCTOSTEIB-
CTBE, 32 KOTOPOE MOJDKHUK OTBe4aeT. BmecTe ¢ Tem OoJbIIe MTOBOIOB YCTPAHUTh
OTBETCTBEHHOCTH: BHHA KPEIUTOPA, 00S3aTEIbCTBA, 32 KOTOPHIE JOJHKHHUK HE OT-
BEYACT, XOTSI W JCHCTBOBAI BHHOBHO. OTBETCTBEHHOCTh CHIDKACTCSI CYIOM IO
MpUYHHE (PMHAHCOBOTO COCTOSIHUS JTOJDKHHKA KeM Obl OH HHM OBUT M 3a Jro0oe
BO3HHKHOBEHHE YOBITKOB, €CITH BMHA MTPOsIBJICHA B Jierkoi opme. Ho Heobxomu-
MBIM YCJIOBHEM CAHKIIMH SBISIETCS HEMPaBOMEPHOE ACHCTBHE, M HET OTOBOPKH O
cITydasx 3aKOHHOTO TIOBEJICHUS KaK MPUUYKMHBI YObITKOB. B Poccnn HeoOXxomimMoit
MPETOCHUTKOM BBICTYIIAET «HapyieHue nmpasay (c1. 15 'K P®), moatromy nHorma
KOMITCHCHpYEeMbIe YOBITKH, KaK U BpeJl, BO3HUKAIOT BBUIY IIPABOMEPHOT0 OTKa3a
OT JIOTOBOPOB, MOPYUYEHUS, OKa3aHUSI BO3ME3IHBIX ycuyT, moapsiaa. B KHP takux
koHCcTpykimit 'K He mpemxycmaTpuBaer, v JHIIb TPUMEHUTEIHHO K TIOAPSTY OT-
Ka3aBIIHKCS 3aKa3unK HeceT yObITKH (cT. 511 'K KHP).

Crpykrypa BBII B moctuHmycTpraisHOM OOIIECTBE Xapakrepusyercs 60—
80%-i1 moneit yciyr, oTCroZia HETPYAHO MOHSTH U pealbHOE 3HAYEHUE UHCTUTY-
Ta yOBITKOB, €r0 BOCCTAHOBUTEIBHOMN (DYHKIINH, IIaTaronieil U 3a Mpeaenbl IpH-
BBEIYHOTO QJITOPUTMA 10 HAJIOKCHUIO MMYIICCTBEHHBIX CAHKIHH, TaK KaK BOC-
CTaHOBJICHHE COCTOSHUS B MaCCOBOM O0OBEME MOXKET MPOUCXOANUTEH 0€3 BUHBI U
MIPOTUBOIIPABHOCTH JOJDKHHKA.

B KHP umerorcs mpaBomonokeHus MPOTHB YPE3MEPHON OTBETCTBEHHOCTH,
20% — 3TO Tpenen B3BICKAHUS 32 IPOCPOUKY ACHEKHOTO 00S3aTENbCTBA, HENb3s
YCTaHABIMBATH IPOICHT Ha HEBHILIAYCHHBIC NPOIEHTH W T.A. llpm pasHOU
TPAaKTOBKE O BENMYMHE HCTpeOyeMOro MpHUMEHSIETCS BCETrla MEHBIIas CymMMa
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(ct. 5 T'K KHP). YiymenHas BbIrosia B3bICKHBaeTCsS HE YHUBEPCAIbHO, a HMEH-
HO CyOCHAMApHO TOJBKO IPH WTHOPHPOBAHUH HCIIOJHEHUS 00S3aTENbCTBA IO
KOMITIGHCAIINM BpEla, W TO €CIIM WHOE HE YCTAHOBJIEHO B 3akoHe (cT. 216
'K KHP). Ins KHP Buautcs menecooOpa3HbIM MEepPeXo]] K MPUHIUITY TTOJHOTO
BO3MEIIIEHUS BCEX YOBITKOB, HCIONB30BAaHUE KATETOPHH «OyIyIIne pacxXombl»
JUIST BOCCTAHOBJICHHMSI TTOJIOXKEHUS JIMIIA, TIpaBa KoToporo HapymieHbl. s PO
TpeOyercss mepeHoc B oOmyio dacte ['K Bcero meTampHOrO perymmpoBaHUS
B3BICKaHUs YOBITKOB, YTO CIIOCOOCTBOBAJIO OBl O0Jiee Pa3BepHYTOMY 3aJICHCTBO-
BaHUIO TAHHOTO CPEICTBA IPABOBON 3aIIUTHI.

Ob6cyxmaeMple BOIPOCH SIBIBTIOTCSI MHTEPECHBIMHE, 3II000HEBHBIMH U 3a-
CITY’)KABAIOT TIIATEIBHOW MPOpa0bOTKU M o0cyxaeHus. JlanbHeliee coBepIeH-
CTBOBaHHME HOPMATHBHOH OCHOBBI B3BICKAHUS YOBITKOB IOJDKHO HITH IIO IIYTH
Ooyiee TOAPOOHOM perIAMEHTAIIMH TOrO, KaKue MOHATHS 00s3aTelbCTBEHHOTO
MpaBa JIEHCTBYIOT MPH pacCMOTPEeHUH TpeOoBaHus 00 yObITKax. HopMmbl pazmena
III TK P® moryTt mpuMeHSThCS OTCHUIOYHO, HA YTO HEOOXOMUMO C/eaTh yKa-
3aHHE B KOJIEKCE, HAIIpUMep, Kak 3To ObLIo 3amucano B 1. 3 ct. 307.1 'K PO o
TOM, YTO OOIIME TIONOXKEHUS 00 00sI3aTENBLCTBaX MPUMEHSETCS K KOPIIOPaTUB-
HBIM TPaBOOTHOIICHHSIM, a TaKKe K IMOCIEICTBHAM NMPU3HAHUS CHCIKH Helei-
CTBUTENHHOM.
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