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Abstract. Terrorist groups such as the East Indonesia Mujahideen, Jamaah
Ansharut Daulah and Jamaah Ansharut carry the potential for transnational terrorism in
Indonesia as they are affiliated with international terrorist networks, such as ISIS
(Islamic State of Iraq and as-Sham), Al Qaeda, or the Taliban. For this reason, Indonesia
is one of the countries in Southeast Asia targeted by terrorist attacks. As a result, in the
eyes of the international community, the terrorism movement in Indonesia is
increasingly dangerous and almost always linked to overseas radical Islam groups.
Coupled with widespread use of websites for terrorism propaganda, the crime of
terrorism is not merely intranational but a transnational terrorism crime that is cross-
border, becoming a global threat to humanity with a tremendous impact on all aspects
of people's lives around the world.

In an effort to combat terrorism crimes, the Government of Indonesia has updated
the Law on the Eradication of Criminal Acts of Terrorism, most recently with Law
Number 5 of 2018 concerning Amendments to Law Number 15 of 2003 concerning
Stipulation of Government Regulations in Lieu of Law Number 1 of 2002 concerning
Eradication of Criminal Acts of Terrorism. . The eradication of terrorism in the law is
expected to become a legal instrument for law enforcement, as well as the
implementation of state responsibility for the protection of state sovereignty and the
human rights of citizens of the Republic of Indonesia.This study is aimed to analyze the
state responsibility in law enforcement against transnational terrorism crimes. In that
context, this study is normative juridical research using a statutory approach. This study
specification is descriptive-analytical. The data collected were then analyzed in a
qualitative normative manner. The results of this study show that in law enforcement
against transnational terrorism crimes, the punishment focuses more on the theory of
retaliation focusing on arrests, detentions and punishments of terrorists, not on the
efforts to integrate retributive theory with relative theory with three main objectives of
punishment, namely "preventive, deterrence, and reformative" based on the "rule of
law" and "legality" principles. For this reason, in the state responsibility in law
enforcement against transnational terrorism crimes, it is necessary to have legal
harmonization between national and international laws to prevent the state from being
predicated as a state of wrongful acts.

Keywords: law enforcement, state responsibility, transnational terrorism
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Introduction

The development of the world as a result of globalization which brings rapid
progress in the fields of science and technology, with its continued impact on the
advancement of the fields of transportation, communication, and information, has
led to the achievement of the goals of the Republic of Indonesia as stated in the
fourth paragraph of the Constitution of the Republic of Indonesia in 1945
increasingly faced the complexity of problems, especially due to social shifts and
changes in people's behavior with the characteristics of being easy to violate the
law and criminal acts that brought fear and harm to other individuals, society and
even the state. Terrorism is a form of criminal activity that has caused great fear
to the international community in the midst of these advances. This is in
accordance with the Report of United Nations High-Level Report on Threats,
Challenges, and Change (2004), which stated that terrorism and transnational
organized crime is a crime that poses a frightening threat to the world community
[1]. The more widespread acts of terrorism crimes with cruel characteristics that
no longer care about human values, have caused terrorism to be equated with
crimes against humanity, as stated in the opinion of Newton and Scharf, who
stated that terrorism can be equated with crimes against humanity set out in the
1949 Geneva Conventions and 1948 Genocide Conventions [2].

The events of September 11, 2001 that occurred in the United States, namely
the Al Qaeda terrorist attack which crashed two planes into the twin towers of the
World Trade Center in New York and a third plane into the Pentagon Building in
Arlington, killing 2,977 people from 93 countries, are historical facts about crimes
against humanity [3]. The incident of terrorism has become a world record of a
humanitarian tragedy, with the escalation of the destructive impact that has
touched the multidimensionality of human life, human identity, dignity as a
civilized nation, and the dream of being able to coexist with other nations in
universal peace [2].

In addition to the World Trade Center incident in America, terrorism on a large
scale also occurred in Indonesia, including the Bali I bombing, Bali Il bombing,
the Australian Embassy bombing, the JW Marriot Hotel bombing, the Solo gospel
church bombing, the JW Marriot and Z Carlton hotels has caused widespread fear
in the community, with many casualties, and the destructive power to social,
economic, political, and international relations. According to Suharto, these acts
of terror indicate a condition that a crime is an extraordinary crime, while the
perpetrators should be tried as crimes against humanity [4], as stated by Robertson
that terrorism is an attack carried out by non-state actors during peacetime which
has resulted in the death of the civilian population until it is tried as a crime against
humanity [5].
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As an effort to combat crime as part of the law, the Government of Indonesia
has carried out development of the Theoretical Criminal Act Act Number 5 of
2018 concerning Amendments to Law Number 15 of 2003 concerning Stipulation
of Government Regulation in Lieu of Law Number 1 of 2002 concerning
Eradication of Criminal Acts of Terrorism (hereinafter referred to as Law 5/2018).
The existence of the law, in its implementation, requires a direction or paradigm
as law as a legal fact that legal experts at the theoretical level [5]. The opinion of
Atmasasmita below is considered appropriate to be used as a paradigm for
eradicating these crimes because it is in accordance with the developing culture
both nationally and internationally, namely [6]:

1. Protection of Territorial Rights of the Unitary State of the Republic of
Indonesia.

2. Protection of the human rights of citizens of the Republic of Indonesia,
whether living in the country or abroad.

3. The protection of the human rights of the suspect/accused of the criminal
act of terrorism is a universal right and therefore should not be ignored.

Based on the philosophical perspective and in accordance with the sound of
Article 1 Paragraph 3 of the 1945 Constitution of Republic of Indonesia, which
states that the Indonesian state is a state of law, the three paradigms become the
fundamental basis in eradicating criminal acts of terrorism, with the scope of
eradication not only focused on the national terrorism movement, but relating to
international and transnational terrorism.

Meanwhile, the potential for transnational terrorism in Indonesia can be seen
from the increasingly massive and dangerous phenomenon of terrorist movements
carried out by terrorist groups, including the East Indonesia Mujahideen (MIT),
Jamaah Ansharut Daulah (JAD), Jamaah Ansharut Tauhid (JAT), and Jamaah
Ansharut Tauhid (JAT). Islamiyah (JI). As a transnational terrorism group, MIT
is a terrorism group affiliated to ISIS (Islamic State of Iraq and as-Sham) in Syria
and Al Qaeda, JAD and JAT are only affiliated to ISIS, while JI, which has the
ideology of Islamic fundamentalism, is affiliated to the Taliban and Al-Qaeda.

The relationship between these terrorist groups and international terrorism
networks, namely ISIS, the Taliban and Al Qaeda, raises an assumption that
Indonesia is one of the countries in Southeast Asia that is the target of terrorist
attacks. This assumption is reinforced by the fact that whenever a terrorist incident
occurs in Indonesia, it is certain that one of these groups plays a key role in the
occurrence of the crime. Based on this fact, the international community has
considered the terrorism movement in Indonesia to be increasingly dangerous,
especially due to the revelation of the terrorist network of the Bahrun Naim group
which is suspected to have links to the terrorist group with Radical Islam groups
and acts as the main liaison between the East Indonesia Mujahiddin (MIT) with
ISIS (Islamic State of Iraq and as-Sham) in Syria and the international terrorist
network Al Qaeda. In this context, the international community suspects that the
various terrorism events that often hit Indonesia are closely related because of the
role of the Bahrun Naim and MIT network.
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In line with the developments and advances in science and technology, the use
of modern technology in the fields of communication, informatics and the internet
for the dissemination of terrorist movements and ideologies by terrorist groups
spread across various countries, including their networks in Indonesia, is an effort
to radicalize society by terrorist groups. One of the websites that uses Indonesian
and Malay in the material that is disseminated via the internet, contains an
introduction to Jemaah Islamiyah (JI) and Al-Qaeda as well as news reports
containing messages about the topic of the global Muslim community who are
victims of abuses that are considered by the authorities. The site has provoked the
public to take action against the rulers who they consider arbitrary [7]. In addition,
the Mujahideen in Thailand used their online media platform Khattab Media
Publication to translate the religious opinions of Abdullah Azzam, a Palestinian
intellectual who is a member of Al Qaeda [7]. What is done by Khattab Media
Publicationt is considered to have contributed significantly to the dissemination
of justification for the terrorist movement among the Malay-speaking community.

There are allegations that the activities of the four terrorist groups MIT, JAD,
JAT and JI are integrated in the ISIS, Al Qaeda and Taliban operations are also a
source of funding for their activities. In the Thamrin bombing incident on January
16, 2016, the Indonesian Police have identified that the source of funding for the
terrorist act was the ISIS group which sent funds to Bahrun Naim as the
mastermind behind the attack. Funds are sent from Syria to Indonesia using the
services of the Western Union [8].

In connection with the potential for the development of terrorism crimes, the
effectiveness of eradicating terrorism in Indonesia will greatly depend on the quality
of law enforcement, so in this context, Indonesia needs a legal framework for law
enforcement to run based on its characteristics, namely “the Rule of Law” which
spelled out in the supremacy of law, equality before the law and due process of law.

The aspects stated in the definition of law enforcement above are not only
needed by the national legal system, but also become a necessity for the
international community because the crime of terrorism that must be faced is not
only intranational terrorism but is a transnational terrorism crime that is cross-
border. thus becoming a global threat to humanity with a tremendous impact on
all aspects of people's lives around the world. Thus, law enforcement against
terrorism is not only the responsibility of the state in the national legal system but
is also related to the responsibility of the state based on international law.

International law, as stated by Jennings & Waats, has specifically established
“International law typically governs the rights and responsibility of the state
(regulating the rights and responsibilities of the state)” [9]. On the other hand,
within the scope of international law, international criminal law has become a
paradigm that regulates prohibitions aimed at individuals, and violations that can
be subject to criminal sanctions by a country as stated in the opinion of Williams
that Criminal law, conversely, is paradigmatically a concern with prohibitions
aimed at individuals, and violations that are subject to criminal sanctions by the
State [10]. Thus, it can be said that the state's problem in enforcing theoretical
law must be in accordance with the two rules of international law. actions that
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are not in accordance with the international law of a country, are wrongful acts
committed by that country, with the application of sanctions based on
international criminal law.

If the three paradigms in eradicating crime that has been described in the
previous section are das sollen for the effectiveness of eradicating law enforcement,
then the das sein for law enforcement of these crimes, with consideration of the
driving factors for the growth and development of the movement, lies in the
substance and structure of the Relevant laws. In this context, The Supreme Court of
the Republic of Indonesiain its review of the Law on Law 15/2003, has found factors
that constitute the das sein in theory, which include [11]:

a. Formulation of articles that are (unpredictable): the elastic nature of the
formulation of their provisions, will open up opportunities for law enforcement
officers and security forces to use provisions in violation of the principles of fair
law enforcement and the principles of law enforcement. principles of international
human rights law.

b. Excessive authority of investigators: it is feared that this will open an
opportunity to justify the occurrence of certain human rights violations belonging
to Indonesian citizens. Especially if in its implementation, law enforcement
officers, especially investigators, do not pay attention to the provisions contained
in Law No 39 of 1999 concerning Human Rights and Law No 13 of 2005
concerning the Ratification of the Covenant on Civil and Political Rights,
particularly with regard to the right of everyone to communicate and obtain
information needed to develop their personal and social environment.

c. The lack of rights of suspects, which include the right to be informed
promptly of the reasons for arrest or detention, the right to object if there is
coercion or torture, and the right of the accused to have access to the outside
world.

d. Insufficient protection for witnesses, victims, and law enforcement officers:
Such protection is provided to protect the parties from the possibility of threats
that endanger themselves, their lives and or their property, either before, during
or after the examination of the case, the form of protection is adjusted to the needs
of each party.

Based on these factors, as well as taking into account the principle in criminal
law, namely “no one can avoid criminal responsibility” [12]. This principle has
the meaning of criminal responsibility for perpetrators of terrorism crimes for
violating the law, which in Feuerbach's opinion as quoted by Elliot that every just
punishment in the state is a logical consequence of a violation of the law, based
on the need to maintain order [13]. However, no one can avoid criminal
responsibility principle cannot be interpreted as a punishment that is solely a
retaliation to the perpetrator of a criminal act due to a violation of the law, but in
accordance with the opinion of Van Hamel as quoted by Utrecht that the
punishment must contain a frightening element in order to specifically restrain
bad intentions [14].

In revealing the problems that have been described above, the problem of this
study was formulated as follows “How is the state responsibility in law
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enforcement against transnational terrorism crimes?”” In relation to the research
problem above, the objective of this study is “to analyze the state responsibility
in law enforcement against transnational terrorism crimes in Indonesia.”

Methodology

This study uses a descriptive analysis research specification that is a method
that aims to describe facts about law enforcement against transnational terrorism
crimes, in the form of data and analyzed using primary legal materials, secondary
legal materials, and tertiary legal materials.

Basically, this research is a normative juridical law research concerning
criminal law and international law by using a social-legal research approach.
Research with a social-legal research or empirical approach is a legal research
regarding the application of positive legal provisions (in abstracto) on certain legal
events (in concreto). In this study, the normative legal provisions are laws and
regulations related to law enforcement against transnational terrorism crimes,
while empirical research is the application of these laws and regulations in law
enforcement against transnational terrorism crimes in Indonesia.

In addition, this research also uses a statutory approach, a conceptual approach
and a comparative approach. The statutory approach is used in this research to
find and examine the laws and regulations related to law enforcement against
transnational terrorism crimes. The results of the study are an argument for
solving the issues faced to find the concept of law enforcement against
transnational terrorism crimes.

Results

Law enforcement is closely related to the principle of the rule of law, namely
“equality before the law”. Article 1 paragraph (3) of the 1945 Constitution (UUD
1945 has stated that “the Indonesian state is a state of law” and Article 27
paragraph (1) of the 1945 Constitution which states that “all citizens are equal
before the law and government and are obliged to uphold law and government
with no exceptions.” The two articles in the constitution are essential substances
regarding the necessity of law enforcement in the life of the state in Indonesia,
with a philosophical meaning being the role of the state in carrying out legal
functions which are considered fundamental for efforts to create legal certainty.

Andrews argues that there are at least three consensuses for law enforcement
with the basic principle being the implementation of the constitution and the pillar
being the rule of law. According to Andrews as a whole, the basic principle in
implementing the constitution is “the general goal of society or general acceptance
of the same philosophy of government; the basis of government; Institutional forms
and procedures.” Thus, in his thinking, Andrew has set the conditions that must be
achieved for law enforcement, namely agreement on common goals or ideals;
agreement on the rule of law as the basis for government or state administration and
agreement on the form of state institutions and procedures [15].
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The law enforcement theory has the logic that concrete law enforcement is the
application of positive law in practice as it should be obeyed. Therefore, providing
justice in a case means deciding the law in concreto in maintaining and
guaranteeing the observance of material law by using the procedural method
established by formal law [16]. Thus it can be said that public compliance with
the law will not be realized when many people violate the law by avoiding legal
sanctions. Regarding public compliance, in an effort to enforce the law, state
administrators are required to “truly understand the legal spirit that underlies the
legal regulations that must be enforced” [17].

Efforts and policies to make legal regulations in eradicating criminal acts of
terrorism essentially cannot be separated from the purpose of crime prevention
which is part of the politics of criminal law. Quoting the opinion of Muladi &
Arief, it can be said that the legal politics of law enforcement for criminal acts of
terrorism can be interpreted as all rational efforts from the community to tackle
terrorism crimes [18]. These efforts include the activities of legislators, police,
prosecutors, courts, and officials related to the execution of terrorism convictions.

The legal system not only regulates the law for the national interest of a
country but also regulates the obligations of the state for interaction in its
international relations. It is in interactions with other countries that the provisions
of international law regarding state responsibility emerge which are laws
regarding state obligations that arise when the state has or has not taken an action
[19]. Thus, it can be said that the law regarding state responsibility is related to
state jurisdiction to regulate power in carrying out state actions. Recognition as a
state of law brings consequences for Indonesia when interacting in international
relations to comply with all international law so as not to be attributed as a country
that is included in the wrongful act towards its international obligations.

The emergence of the concept of state responsibility is due to the principle of
equality, state sovereignty and peaceful relations in international law. Indonesia
as a dynamic legal state, the essence is that Indonesian national law must appear
accommodative, adaptive and progressive. Accommodative means being able to
absorb and accommodate the dynamic needs of the community. This legal
meaning describes its function as a protector and protector of the community.
Adaptive means being able to adapt to the dynamics of the times, so it is never
obsolete. While progressive, meaning that it is always oriented to justice, certainty
and benefit, with the aim of guarding the dynamics of a society that is always
developing and changing.

A state of law like Indonesia, in the context of international relations, has state
responsibilities which are an obligation that must be complied with because this
issue is a stipulation contained in international law, where the state is the main
legal subject in that law. This is in accordance with the notion of state
responsibility as stated by Wallace, who argued that state responsibility is an
obligation that must be carried out by the state to other countries based on
international law orders [20]. This understanding shows that if a country does not
fulfill the obligations imposed on it under international law, it can be asked for
responsibilities both public and private.”

11
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This is stated in the opinion of Lehnardt, who believes that in international
law, state actions are distinguished between state actions in public (iure imperium)
and private (iure gestiones) capacities [21]. The concept of state responsibility in
relation to the eradication of terrorism crimes is a public act of the state, as
preventive and repressive prevention and control measures to protect state
security and the rights of its citizens. However, state actions to counter terrorism
do not turn into acts to cover up, or justify violations of human rights [11].

Draft Articles on the Responsibility of States for Internationally Wrongful
Acts, ILC's 53 rd Session, in Geneva in 2001 have set out the principles governing
the emergence of a state's responsibility to another state, by setting a precondition
which is a condition for the emergence of state responsibility, namely the
existence of wrongful act by the state. The determination of a country to commit
a wrongful act is based on proving its elements, namely subjective and objective
elements.

The subjective element is imputability to the state as a result of the actions of
individuals either due to negligence or intentional which is contrary to
international law. While the objective elements are (i) the inconsistency of the
action against international law (ii) causing moral and material damage to other
international subjects (iii) the absence of certain circumstances that exclude
wrongdoing.

Furthermore, the categorization of wrong state actions that can lead to
responsibility is stated in Article 2 of the Draft Articles on the Responsibility of
States for Internationally Wrongful Acts, which states that a state act of error
occurs when an action or omission is attached to the countries under international
law that are deemed to have violated international obligations. Meanwhile, in
Article 4 of the UN convention it is stated that “actions or omissions carried out
by state apparatus in their capacity to carry out state policies that violate
international law, the state can be held responsible” [22].

The issue of action or omission is in the spotlight of Akehurst as quoted by
Malanczuk with his opinion that in international law, the actions or omissions of a
country can be categorized as state crimes, even though legal responsibility is still
imposed on individuals, not on abstract entities such as the state [23]. In order to hold
the state accountable for the crime, it must be proven that the state's actions were
attributed to it through what its officers did. This is what Degan refers to as an
objective element that distinguishes it from the elements of criminal acts on individual
responsibility which must fulfill the elements of actus reus and mens rea [24].

Meanwhile, Shaw as quoted by Starke stated that the important characteristics
of state responsibility are the following factors [25]:

1. The existence of an international legal obligation that applies between two
certain countries.

2. The existence of an act or omission that violates the international legal
obligations that give birth to state responsibility.

3. There is damage or loss as a result of unlawful acts or omissions.

State responsibility associated with transnational terrorism crimes will
raise very complex problems because in eradicating transnational terrorism,

12



Duarga H., Adolf H., Suseno S., Perwira I. The state responsibility in law

the state requires an integrated approach to assessing the threat of terrorism
atrocities, taking into account the complexity, contingencies, and unintended
consequences of these terrorist crimes with victims. victims are generally
civilians. This is according to the opinion of Crenshaw, who states that
transnational terrorism involves actions where the victims, perpetrators, and
locations of the terrorist events represent different countries and nationalities [26].

The crime of terrorism is a form of criminal act or crime with an international
dimension with all forms of terror acts that are very frightening to the public and
have taken many victims in various countries in the world. This is in line with the
stipulation of terrorist crimes in the Convention For The Prevention And
Punishment Of Terrorism in Geneva, 1937, the International Convention For The
Suppression Of Terrorism Bombing, 1998 and the International Convention For
The Suppression Of The Financing Of Terrorism, 1999 as transnational crimes.

Along with the development of science and technology, in the movement and
acts of terrorism, in carrying out its acts of terror, the theoretical movement has
begun to use cyber media to commit these crimes. As Denning argues, cyber
crimes are criminal acts to carry out threats against the law against computers,
computer networks, and the information contained in them which are intended to
intimidate or coerce a government or its citizens for certain political or social
purposes [27].

Through the use of information technology and the internet, terrorism carries out
propaganda and disseminates material containing hatred, incitement, glorification
or worship of terrorism, spreading the ideology of terrorism that provides support
for terrorism. In addition, the internet technology media is also used for efforts to
raise funds for the financing of these terrorist movements. Two motives of terrorists
using the internet, according to the opinion of Conway are [28]:

a) Individually controlled: The sending and receiving of information over the
internet is individually controlled. Thus the cyberterrorists can feel safer to use
the internet as a medium for sending and receiving information.

b) Not easy to trace. Internet access via computers by cyberterrorists is not
easy to track, because there have been anonymising and faking techniques or
disguised techniques so that it is not easy to find out their whereabouts

Starting from the theoretical concepts that have been described above, the
opinion of Arief is an important legal reference as he stated [29]:

That in tackling the crime of terrorism, two things need to be considered in the
policy of countering the crime of terrorism, namely: “(1) there needs to be an
integral approach between penal and non-penal policies, (2) it is necessary to have
a policy approach and a value approach in the use of sanctions, especially criminal
sanctions.”

Based on these reasons, the first thought of the concept of state responsibility
in law enforcement against transnational criminal acts departs from the facts that
occurred in the case of giving the death penalty to perpetrators of terrorism. The
giving of the death penalty shows the legal motivation to implement the
retributive theory which views that punishment is revenge for mistakes that have
been made. Although this tendency to retaliate is in principle a normal
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phenomenon, the death penalty, in the perspective of punishment theory, is a
strong reaction to the act of the perpetrator who must accept the sanction for his
guilt [30]. In that context, as in the opinion of Andenaes quoted by Muladi &
Arief, the judge's view of the death penalty is solely “to satisfy the demands of
justice from the community, as well as the demands of morality for imperative
categorization, for achieving justice” [18].

The theory of retaliation in principle is an action that is emotional and therefore
sometimes tends to be irrational. Based on that, then in the concept of law
enforcement for the eradication of transnational terrorism, the concept of theory
of retaliation should be integrated with a relative theory based on 3 (three) main
objectives of punishment, namely “preventive, deterrence, and reformative” [31].
Related to the purpose of fear or deterrence in punishment is to cause fear for
everyone to commit a crime. This goal is divided into 3 (three) parts, namely:

“individual goals, public goals and long-term goals. The purpose of deterrence
that is individual is intended so that the perpetrator becomes a deterrent to commit
crimes again. The purpose of deterrence is public, so that other members of the
community are afraid to commit crimes. The purpose of deterrence that is long-
term or long-term deterrence is to be able to maintain the constancy of public
attitudes towards crime” [32].

Based on these theories, the thinking in the the law enforcement to eradicate
transnational terrorism is based on laws that can create a deterrence effect, by
increasing the possibility of criminals who are part of terrorist activities to be
arrested, convicted, and sentenced. serious crime [33].

In relation to the state responsibility in law enforcement against transnational
crimes, it is necessary to accommodate thoughts on strengthening material
criminal law with the following steps:

1. Establish international instruments relating to the eradication of terrorism
derived from UN conventions in national law.

2. Criminalization by adhering to the legal principles set out in the
International Covenant on Civil and Political Rights (CCPR) established by the
United Nations General Assembly based on Resolution 2200A (XXI) on
December 16, 1966, which obliges member states to protect their rights—
individual civil and political rights, which in the context of law enforcement
against terrorism, especially the right to obtain a fair and impartial court process.

3. The absolute obligation to criminalize financing for terrorism as stipulated
in the UN Convention UNTOC 2000 and the International Convention for the
Suppression of the Financing of Terrorism 1999.

4. Re-formulate the legal concept of incitement through propaganda, either
through face-to-face da'wah or through social media (internet), and recruiting new
members of terrorist groups

5. Re-formulate ownership of goods for the purpose of acts of terrorism

Meanwhile, the concepts for formal criminal law changes include:

a. Integrating the mechanism of material law and formal law in the law on
combating terrorism.

b. Arrangements in the law that allow intelligence reports as evidence.
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c. Establishing wiretapping techniques and judicial surveillance in the law on
eradicating theorists.

d. Re-formulating the length of the detention period in order to have a
contextual relationship with the Criminal Procedure Code.

e. Witness protection arrangements are in accordance with the law on witness
and victim protection, with due regard to human rights norms.

f. Strengthening of anti-terrorism financing.

The eradication of terrorism has so far prioritized repressive measures in the
form of arrests, detentions and punishments of terrorists, while preventive
measures have not become a priority. The eradication of terrorism will actually
be more effective, if only there is a balance between repressive and preventive
measures, while still based on the principles of rule of law and principle of
legality. Regarding the principle of legality, Fuller stated that one of the eight
things that cause the failure of any legal system is contradictions in the law. This
opinion has given the meaning that a legal system must not contain regulations
that conflict with each other [34].

Based on the above definitions, in the context of the state responsibility in law
enforcement against transnational terrorism, all criminal acts formulated in the
law on eradicating theorists in positive law in Indonesia should be based on the
elements of criminal acts, namely "behavior, the object of the crime, the quality
of the legal subject of the crime, the nature of against the law, errors, constitutive
consequences, accompanying circumstances, additional conditions for
prosecuting criminals, which can be punished as well as aggravate and reduce the
crime [35].

In addition to the matters mentioned above, several principles contained in the
international legal framework in relation to the state's responsibility in law
enforcement to eradicate transnational terrorism are as follows:

1. Every violation of criminal law by acts of terrorism must be properly
declared as “offenses against the penal law” with proven criminal elements. The
state must be avoided from actions that can be categorized as “wrongful acts”
because they take actions without strong justifications, state actions in eradicating
terrorism are unreasonable measures both in carrying out prevention as well as in
overcoming terrorism crimes as needed.

2. In accordance with the non-discrimination principles, in eradicating the
crime of terrorism, the state shall completely abstain from discriminatory actions
based on ethnicity, religion, race, and intergroup. Thus, national criminal law
must reflect this principle, both in substance and in legal practices by law
enforcement elements.

3. In eradicating terrorism, the state must ensure that there are no violations of
human rights both in finding, preventing, rehabilitating, or punishing the
perpetrators of terrorism crimes.

In general, the perpetrators of criminal acts of terrorism to carry out their
actions require substantial funds. Regarding economic resources for financing
transnational organized crime, it has been stated in Article 1 of the International
Convention for the Suppression of the Financing Terrorism. On this issue of

15



IIpobaemor nybauunoeo npasa / Problems of the public law

financing terrorism crimes, Schmid stated that access to greater financial
resources is needed for terrorist attacks. These financial resources are generally
the result of transnational crimes, such as corruption, smuggling, human
trafficking, fraud, kidnapping, bribery, embezzlement, tax crimes, banking
crimes, and other crimes classified as serious offences [36].

The economic crime of money laundering has become an important issue in
the eradication of terrorism and has become the focus of international attention in
its eradication. Money laundering as a serious crime has been declared a financial
crime and in terrorism operations, funds owned by terrorist groups will almost
certainly be laundered first or at least it must be immediately carried out [37].
Thus, in the context of the relationship between money laundering and criminal
acts of terrorism, the crime of terrorism is always preceded by the crime of money
laundering. Based on this connection, in the logic of criminality, it is very
reasonable for UNTOC to recommend that the crime of money laundering be
regulated in the terrorism law.

Order in society is an important factor when criminal law becomes the legal
basis for cooperation in eradicating transnational terrorism. The phenomenon in
various international agreements shows the rise of transnational crimes that use
banking as a medium to carry out crimes, especially money laundering which is
used for terrorism financing facilities. Based on this, the essence of the concept
of state responsibility in law enforcement against criminal acts of transnational
terrorism, as stated in the legality principle; legal protection is more important to
the state and society than individual interests, with the main idea being focused
on crime as an “act of execution or negligence that is dangerous in nature” as
specified in criminal law (a crime is a socially dangerous act of commission or
omission as prescribed in criminal law) [38].

Conclusion

The state responsibility in law enforcement against transnational terrorism
crimes departs from thoughts that come from causes regarding law enforcement
against transnational terrorism crimes in Indonesian criminal law and the state
responsibility in eradicating terrorism crimes. The thoughts in the concept are as
follows:

1. The concept of law enforcement for the eradication of transnational
terrorism crimes is based on the integration of retributive theory with relative
theory with three main objectives of punishment, namely “preventive, deterrence,
and reformative.”

2. The eradication of terrorism has so far prioritized repressive measures in the
form of arrests, detentions and punishments of terrorists, while preventive
measures have not become a priority. The eradication of terrorism will actually
be more effective, if only there is a balance between repressive and preventive
measures, while still based on the principles of “rule of law” and “principle of

legality.”

16



Duarga H., Adolf H., Suseno S., Perwira I. The state responsibility in law

3. The state responsibility in law enforcement for the eradication of
transnational terrorism crimes is closely related to the issue of terrorism
financing, including the forms and modes of financing terrorism crimes, the
opportunities for internet technolog, as well as fast and real-time money transfer
technology.

4. The effectiveness of eradicating transnational terrorism crimes will depend
on the extent to which there is harmonization of law, between national law and
international law so the state avoids the predicate of wrongful acts.

Suggestions related to the state responsibility in law enforcement against
transnational terrorism crimes, are as follows:

a. Considering that terrorism is a crime against humanity, the Law on the
Eradication of Terrorism should integrate the retributive theory with the relative
theory to create a deterrent effect by increasing the possibility that the perpetrators
of terrorism crimes will be subject to severe punishments.

b. The law on the eradication of terrorism should uphold the principles of “rule
of law” and the “principle of legality”, which can eliminate provisions that
conflict with each other, both in material criminal law and formal criminal law.

c. In relation to the problem of financing terrorism, the rules of criminal law
in eradicating terrorism crimes should be more directed to the protection of the
country's economy as a result of money laundering crime for terrorism crimes.

It is necessary to harmonize the law between national law and international
law so the state avoids the predicate of wrongful acts.
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Abstract. The purpose of the study is to formulate proposals aimed at optimising
Chapter 13 of the CPC of the RF "Preventive Measures". In the paper the authors study
the procedure for the election of preventive measures by court decision. It is stated that
the criminal procedural law has preserved continuity in the approach of legal regulation
of the use of preventive measures by the court. Namely, establishing for each of the
preventive measures its own legal regime and peculiarities of application. Attention is
drawn to the fact that the degree of restriction of the constitutional right to freedom of
movement, choice of place of stay and residence (Article 27 of the Constitution of the
Russian Federation) in the election of a preventive measure in the form of a subscription
not to leave is much higher than it is perceived by the law enforcer, a comparison of
this preventive measure with such as a ban on certain actions is given. The authors note
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that in the sense of restriction both preventive measures limit the right of a person to
freedom of movement, but only one of them is applied by a court decision.

The degree of coercive nature in the application of a preventive measure in the form
of subscription on not leaving and proper behaviour is associated with the consent of
the suspect or accused, there is a certain voluntariness. Such "voluntariness" is often
associated, firstly, with the reluctance of the suspect or accused to be subjected to an-
other more stringent preventive measure (i.e. there is a mental influence).

When a person is placed on a recognisance and appropriate behaviour bond, there
is a direct restriction on the possibility of unimpeded exercise of the right to freedom of
movement at any time of its validity. If the person in respect of whom a preventive
measure in the form of subscription on not leaving and proper behaviour has been cho-
sen does not want to exercise this right, does not plan to violate the conditions of the
preventive measure (to leave the limits of the locality in which he lives), the degree of
restriction will remain minimal and not significant for the latter. The possibility of re-
alising the right to movement in this case depends on the discretion of the investigator,
inquirer, which also reduces the degree of restriction of the constitutional right.

The majority of investigators and inquirers explain the need to maintain the current
extrajudicial procedure for the application of the signature on non-departure and proper
behaviour by the need to ensure the appearance of the suspect and the accused when
summoned to the investigation body and the court. The proposal to replace the signature
on not being released and proper behaviour with the application of the Obligation to
appear Article 112 of the CPC of the RF causes surprise and rejection without providing
any arguments.

In conclusion, the authors concluded that the existing approach of dividing the pro-
cedure of application of preventive measures into judicial and extrajudicial procedure
does not meet the modern understanding of the constitutional rights of the individual
and the requirements to ensure them. When a preventive measure is imposed, regardless
of the degree of restriction, the very right of the individual to freedom is restricted. This
right can be restricted only on the basis of a court decision.

Keywords: preventive measures, judicial procedure, degree of restriction, consti-
tutional law

For citation: Baranov, A.M. & Tkacheva, E.S. (2023) Selection of preventive
measures on the basis of a court decision. Vestnik Tomskogo gosudarstvennogo
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[IpaBo, ¢ 01HOI CTOPOHBI, OYCHh KOHCEPBATUBHEIN CONMATBHBIN HHCTUTYT, a
¢ IpyToi — IOpo# CTpeMUTENIbHO MeHsttonuiics. [IpaBoco3Hanue emnie 6oee KoH-
CepBaTHBHO, YeM MpaBo. [IpaBoBEIe HOPMBI, MHCTUTYTHI, TEOPUH, OTHAXKIBI BO-
[IeIINe B HAIIE CO3HAHWE, C OOJBIINM TPYAOM YCTYIAlOT MECTO HOBBIM. Emie
OoJlee YOMBUTENBHO, YTO €IIle BUepa OTTOpraeMasi HoBasi HOpMa, BOW/IS B CO3Ha-
HUE, HE OCTaBIIICT HA MAJICHINIETo IPeICTaBICHUS O IpexxHeM mpase. OmHako 6e3
oOpamieHus K paHee JeliCTBOBaBIIEMY IIpaBy HE BCET/Ia MOKHO IPABUIBHO BOC-
MIPUHSATH JEUCTBYIOMIEe. Bce 3TO B MOTHOW Mepe OTHOCHUTCS K MHCTHUTYTY MEP
MIPECEUCHHSI B YTOJIOBHOM ITPOIIECCE.

Konctutymust CCCP 1977 r. B c1. 54-57 npeaycMaTpuBaia MHOTHE U3 TIPaB
JTUYHOCTH, OXpaHsieMble u aeiicTByromen Koncturymueit PO. I'paxnanam CCCP
rapaHTHUPOBajach HEMPUKOCHOBEHHOCTh JIMYHOCTH, HEMPUKOCHOBEHHOCTH JKH-
nmuma. 3aKOHOM OXpaHSUIMCH: JIMYHAs JKU3Hb TPaKIaH, TailHa IEPeniCKH,
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TeneOHHBIX MEPETOBOPOB M TeJlerpadHBIX COOOMECHHUH, YBAKEHNE JTUYHOCTH,
OXpaHa IpaB u cBOOOJ rpakaaH. HUKTo He MOT OBITh IOABEPTHYT apecTy HHAUe
KaK Ha OCHOBaHHH CyJICOHOTO peIIeHHS WM C CAaHKIIMK poKypopa [1].

CeroiHs MOXKET TIOKa3aThCsl HEBEPOSITHBIM, HO 3TO (PaKT, yxke ¢ 1977 1. orpa-
HUYCHUE «KOHCTHTYLIHMOHHBIX» MpPaB IJHUYHOCTH MOTJIO OBITH OCYIIECTBIICHO
TOJIBKO: 1) B ITOPSIKE, YCTAHOBJICHHOM 3aKOHOM; 2) ¢ CAaHKIIMH IPOKypopa; 3) Ha
ocHOBaHWH cyneOHoro perieHus. JerictByromas Koncturynus P® coxpanmia
MPEEMCTBEHHOCTh U TAKOKe IIPETyCMATPHBAET BO3MOKHOCTD TPEX IPABOBBIX pe-
KFMOB OTPaHUYCHHS «KOHCTHTYIHNOHHBIX)» MPaB JHYHOCTH. OTinune, mpraeM
CYIIIECTBEHHOE, OOHAPY)KIBAEM B OTPACIICBOM 3aKOHOAATEIIHCTBE.

VIIK PCOCP naxe nocne npuaatus Koactutyuu PO B 1993 1. mpemxycmat-
pHBall 94TO, COTJIACHO 4. 2 CT. 89, 3aJI0T B KA4€CTBE MEPHI MTPECEUCHUST MOXKET MPH-
MEHSTECS ¢ CAaHKIMH IIPOKYypOpa WK I10 ONPEIENICHAIO CyAa. 3aKII0YeHIE O
CTpaXy B KAUY€CTBE MEPHI PECEUCHHUSI, COTIIACHO 4. 4 CT. 96, MPUMEHSETCS TOIBKO
mpoKypopoMm. Peanuzyst momHOMOYHS IO HAI30py 32 OpraHaMy JO3HAHUS U IIPE]-
BapUTEIFHOTO CIICICTBHS, IPOKYPOP JaBajl CAHKIMIO Ha OTCTpAaHCHHE OOBHHsIE-
MOTO OT AOJKHOCTH cornacHo 1. 6, 4. 1 cT. 211 YIIK PCOCP. B T0 *e Bpems B
1. 6 YIIK PCOCP «Mepsl ipecedeHus» He ObLJI0 TaXke YITOMHHAHUSA 00 OTCTpa-
HEHUHM OOBHHSIEMOTO OT JIOJDKHOCTH KaK OJTHOW W3 Mep IpecedeHus [2].

B nocnenyromue ronsl, peanu3ys nonoxxenus Koactutymmmn PO u yxperss
cratyc cyna B rocynmapcetse, B YIIK PCOCP OynyT BHeCeHBI U3MEHEHHSI, 3aKpe-
MUBIIHE TPUMEHCHHE 3aKIIFOUCHIS IO CTPaXy U IPYTHX MEp IMPECEUCHHSI Ha OC-
HOBaHHUH CyJeOHOTO PEIICHUS.

JleficTByIOIMMI yrOJIOBHO-TIPOIECCYABHBIN 3aKOH COXPAHHII MPEEMCTBEH-
HOCTB B MTOJIXOJI€ IPABOBOTO PETYIHPOBAHIS IIPIMEHEHUS CYyJOM Mep IMpecede-
HUSI; @ IMEHHO YCTaHaBIMBAs I KKIOW M3 MEp MPECEUCHHS] CBOW MPaBOBOU
PEXUM B OCOOCHHOCTH NpHUMEHEHWs. Henb3s He OTMETHTh, YTO OOJBIIHHCTBO
MIPaBHII MMOPSIIKA CYAeOHOT0 3aceIaHus IT0 PACCMOTPEHHUIO BOIPoca 00 N30paHuH
MepsI TipeceueHus ycranapnuBaeTcs B cT. 108 YIIK P®. [TockonbKy Bce Ha3BaH-
HBIE MEPBI IPECEUCHNUS TPUMEHSIOTCS TAKAM CyOBEKTOM, KaK CYII, 8 00be INHSIO-
MM UX TPU3HAKOM BBICTYTIAET OTPaHHICHIE KOHCTUTYIMOHHOTO TIPaBa JIMIHO-
CTH Ha CBOOOAY ¥ JHYHYIO HETTPUKOCHOBEHHOCTH, BO3HUKAET BITOJIHE JIOTHYHBIH
BOIIPOC O BO3MOKHOCTH YCTaHOBJICHUS B 3aKOHE €IMHOTO MOPSIKA IIPIMEHEHUS.
Her Hukakux npensTcTBUM A 3aKPETUICHUS B 3aKOHE OTACIIBHON CTaThH, yCTa-
HABJIMBAIOIIEH €AWHBIN MOPSIOK M30paHHs CyJOM MEPhI IPECCUCHHUS.

YronoBHO-TIpotieccyanbHbIN KoeKe PD 3aKkperisieT ncuepnpIBalomui nepe-
9eHb Mep mpecedeHus (1. 98), mpemycMaTpuBas IUIs TAKUX Kak 3aIpeT Oompere-
JeHHBIX AeiicTBmii (cT. 105! YIIK P®), 3amor (ct. 106 YIIK P®), nomammmii
apect (ct. 107 VIIK P®), 3aknrouerue o ctpaxy (ct. 108 YIIK P®D) cyneOHsbIi
MTOPSIIOK N30paHUsI.

[To nmaHHBEIM odHIMANBHON CyneOHOH CTaTHCTHKH, 3a rmepuoxa ¢ 2018 mo
2022 1. cymamu paccMOTpeHo 562 551 xomaTalicTBO 00 M30paHHM YKa3aHHBIX
Mep mpecedenns, 496 129 n3 koTopeix ynoBieTBopeHO (88%). KommdecTBo pac-
CMOTpPEHHBIX MaTEpPHAJOB 3a IOCIENHHE ABA roja yBemmuuBaercs (Ha 2,8% B
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2021 r. m 2 0,4% B 2022 1. [3]), 9TO yKa3bIBacT Ha aKTHBHOE MTPUMEHEHHE MEP
npeceveHust, H30MpaeMbIX 110 PEIICHUIO CYa.

Koucturyimonnsiii Cyn P® orMmeuaeTt, uTo cyaeOHast mpoleaypa Mpru3HaeTCs
3((PEeKTUBHBIM MEXaHU3MOM 3aIMUTHI IIPaB U CBOOO, €CJIM OHAa OTBEeYacT Tpebo-
BaHUM CIIPABEUTBOCTH M OCHOBBIBACTCS HA KOHCTUTYIIHOHHBIX MTPUHITAIIAX CO-
CTS3aTEIBHOCTH M PABHOINPABHA CTOPOH. IIpy permeHnn BOIpOCOB, CBSI3aHHBIX C
coJlepKaHMEM IT0]] CTPasKeH B KAUECTBE MEPHI IIPECEUCHISI, 3TO IPEATIONaracT uc-
CIIeOBaHUE CyIOM (paKTHICCKUX U IMPABOBBIX OCHOBAHHWU IS M30paHUS HIH
MPOJICHUS JTaHHON MEPHI TPECEUCHUS ITPH 0O0ECTIEYSHUH JINITY BO3MOKHOCTH J0-
BECTH JIO CyJIa CBOIO ITO3MIIUIO, C TEM YTOOBI BOIIPOC O CONEPIKAHUH O] CTPAsKEH
HE MOT PEIIaThCs MPON3BOJIFHO MM MCXOIS U3 KaKUX-THO0 (hOPMAaTBHBIX yCIIO-
BHH, a CyJl OCHOBBIBAJICSI HA CAMOCTOSITEIILHOH OIIEHKE CYIIECTBEHHBIX IS TAKHX
pemeHnit 00CTOSITENECTB, TPUBOIUMEIX KaK CTOPOHOW OOBHHEHUS, TaK U CTOPO-
HOM 3ammTHl. Vcnonp30BaHue [UIs 3alUTHI IPaB M 3aKOHHBIX WHTEPECOB TOIO0-
3peBaeMBIX H OOBHHSEMBIX, B OTHOIIIEHHH KOTOPHIX B KAUECTBE MEPHI ITPECEUCHHSI
MIPUMEHSIETCSI 3aKITI0UCHUE TIOJ] CTPaKy, CyIeOHBIX MEXaHU3MOB, OCHOBAHHBIX Ha
KOHCTUTYIIMOHHBIX TPHHINIIAX PABEHCTBA BCEX IEpel 3aKOHOM H CYAOM, CIpa-
BEIUTMBOCTH, COCTSI3aTEIFHOCTH M PABHOINPABUS CTOPOH, 0OCCIIEUNBACT PEKUM
MPaBOBOW ompeaeneHHoCTy [4].

Y IMBUTENBHO, HO 3aKOHOAATEIh IIPH OTIPEICIICHUH TTOPSIKA W30paHUs MEPHI
MpeceveHns U CyOBeKTa, MPAaBOMOYHOTO €€ MIPUMEHHUTH JI0 CHUX MOpP, HCXOAUT U3
KPHUTEPHUs «CTPOTOCTH OTPaHNIEHUS TIpaBa Ha CBOOOAY». ['0BOpsI 0 cTenieHu orpa-
HUYCHHSI KOHCTUTYIHMOHHBIX IIPaB Kak 00 OIHOM M3 KPUTEPHUEB OIPEICIICHIS 10~
psAnaka nM30paHUsS Mephl mpeceueHHUs (CyAeOHBIM WIIM BHECYIEOHBIN), Cilemyer
OCTAaHOBHUTHCS Ha TAaKOM KOHCTHTYLIMOHHOM IIpaBe, Kak IpaBo Ha cBOOOIY mepe-
JIBUKCHUS, BEIOOpa MecTa IpeObIBaHus 1 KUTENIbCTBA (cT. 27 KoHncTutyrmu PO).
JaHHOE MPaBo CIeIyeT HOHIMATh KaK BO3MOYKHOCTh PEAIbHOTO BOJICH3BSIBIICHHS
JIHUIIa TIEPEeIBUTAThCS B Ipeeax TEPPUTOPHH TOCYNapCcTBa (TOPOAa Wi HHOTO
HACEJICHHOTO ITYHKTa), TOKUIATh TEPPUTOPHIO TOCYJapCTBA M BO3BPAIIATHCS 00-
paTHO, YCTaHABJIMBATH MECTO MPEOBIBAHHS WA JKUTEILCTBA 0€3 KaKHUX-JIHOO
OTpaHUYCHHH, 32 HCKITIOYECHHEM IIPEIyCMOTPEHHBIX YTOJIOBHO-IIPOLIECCYaTbHBIM
3akoHoM [5. C. 10; 6. C. 12; 7. C. 143]. Peanu3zamnus naHHOTO TIpaBa 3aBUCHUT OT
BO3MOKHOCTH Pea3allid IpaBa Ha CBOOOY W JMYHYIO HEPHKOCHOBCHHOCTB.
OrpannueHne paBa Ha JHYHYIO CBOOOIY MPUBOIHUT K OTPAaHUYICHUIO MIpaBa Ha
CBO0OOy TEPEIBIKCHUS (YTO MPOUCXOAMT IMPH H30paHHW 3aKITIOUSHHS I10]]
CTpaxKy, IOMAIIHero apecta). HermocpencTBeHHO Ha orpaHUYCHHE TIpaBa Ha CBO-
00y mepeIBIKEHIS HAIIPaBJICHA ITOMAMIICKA O HEBBIE3 IC M Ha/IIeXKAIIEM ITOBEIe-
Huu (ct. 102 VIIK PD).

B ropuamueckoii nuTeparype BBICKA3aHO IIPEIUIOKEHHE 00 M3MEHEHHH II0-
psinka m30paHis JaHHOI MEpHI IPECEUeHHUS, a TakKe IIPHCMOTpa 338 HECOBEPIIICH-
HOJICTHHM I10I03peBaeMbIM Wit 00BUHseMBIM (cT. 105 YIIK P®) Ha cyneOHbIH,
BBH/y OTPaHUYCHHS ITOCPEICTBOM HX HM30paHMsI KOHCTHTYIIMOHHOTO IIpaBa Ha
cBoOoxay nepensrxerus (ctT. 27 Koncturymun P®) [8. C. 178-179]. OgauMm u3
yCIIOBHI M30paHUs MOIIKCKA O HEBBIC3E M HAIIC)KAIIEM TIOBEACHHUH SIBIISCTCS
coryiacue OOBHHsIEMOTO (TI0JJO3peBacMOro) Ha ee H30paHHe, YTO CIICAYeT W3
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caMoO¥ CyIITHOCTH YKa3aHHOW Mepbl nipeceueHus, onpenersiemoit B YIIK PD, kak
MUCBMEHHOTO 00S3aTeNILCTBA TOJ03PEBAEMOT0 HIIM OOBHHIEMOTO HE ITOKHIAThH
6e3 pa3penieHus YIIOITHOMOYEHHOTO JIUIA MECTO JKUTEIbCTBA, SIBISTHCS 110 BHI30-
BaM M WHBIM IyT€M HE IPEMSTCTBOBATH IPOU3BOJCTBY IO YTOJIOBHOMY €Iy
(ct. 102 VIIK P®). Takol moaxoJl COOTBETCTBYET NMPaBoBOi mo3unyu KoHcTH-
tyrmonHoro Cyma PO, cormacHo kotopoit «mo emeiciy crateu 102 YIIK Poccuii-
ckoit denepanuu, Moa03peBacMbIil, OOBHHSICMBII caM MPUHUMACT Ha ce0s TIpey-
CMOTpEHHEIC B HEl 00s3aTenscTBa. OHO JHITH BEIHECEHUE TTOCTAHOBICHUS 00
n30paHUN MEpHI IIPECEUCHNUS B BUIE ITOAIICKH O HEBBIE3/IE W HAJIEKAIIEM II0-
BeJleHUH — 0e3 0TOOpaHus Y JIMIA YKa3aHHOTO TUChbMEHHOT0 0053aTeIhCTBa — HE
MO3BOJISIET CUUTATE ATY MEPy IPIMEHEHHON U BIIEKYIIEH TPaBOBEIE TIOCIICICTBHSI
IUTSL TTOJTO3PEBACMOTO FUTH OOBUHsIEMOT0. OTKa3 e JaTh MOAIHCKY O HEBBIE3/IE U
HaJJIe)KaIIeM MOBEJCHUH — KaK CBHICTEIBCTBYIOMIMI O TOM, YTO B paMKax IIpH-
MEHEHUS TAaHHOU MEphI PECEUCHUS HE MOTYT OBITh JOCTUTHYTHI €€ IIEJTH, MOKET
MOBJICYs N30paHKe NPYrod, B TOM YHCIe OOoiee CTPOTOi, MEPHI MPECEUCHHUS. . .»
[9]. Cxoxelt TOUKM 3peHUs MPUIACPIKUBAIOTCS aBTOPHI M HA CTPaHUIIAX I0pUANYE-
ckoit mutepatypsi [10].

CreneHs MPUHYAUTENBFHOTO XapaKTepa IIPH MPUMEHEHUH MEPHI TPECCUCHHS B
BHJIC ITOAIICKA O HEBBIE3/IC W HAAJISIKAIIEM IIOBEICHHUH CBS3aHa C COTIIACHEM TI0-
JI03PEBAEMOTO WA OOBHHSIEMOTO, IPUCYTCTBYET HeKasi TOOPOBOIBHOCTE. Takas
«IOOPOBOIIEHOCTHY YacTO CBSI3aHA, BO-TIEPBEIX, C HEXXEJIAHUEM TI0Z03PEBACMOr0,
0OBHHSIEMOTO TIOJIBEPTHYTHCS HHOH OoJiee CTPOTroi Mepe mpecedeHus (T.. HMe-
eTCs TICUXUIECKOe BO3eHCTBHIE). B ropuandeckoit mureparype oopariaercs BHU-
MaHHE Ha TO, YTO Y MOJIHCKA O HEBHIC3/IE W HAJIC)KAIIEM ITIOBEICHUN IIPOCIIe-
JKUBACTCA TPHUHYIUTEIBHO-TICUXOJIOTUYECKUN Xapaktep BozaenctBus [11, 12],
KOTOPBII, B CBOIO OUepeb, OTPaHMIUBACT HE CBOOOY MEPEABIKCHIS, & JITIHYIO
HEIPUKOCHOBEHHOCTb.

[Tpu n30paHNy MOATIIICKH O HEBBIE3C W HAJUIC)KAIIEM TOBEICHUH IIPOUCXO-
IIAT TPSMOE OTPaHIMYSHHE BOZMOKHOCTH OECIIPEIIATCTBEHHON peann3aliy B JIFO-
0ol MOMEHT ee JICHCTBHS IpaBa Ha CBOOO Ty TiepeIBikeHus. Ecim uio, B OTHO-
IICHNH KOTOpPOTO M30paHa Mepa IpecedeHHs] B BHUIE MOIIICKA O HEBBIE3IE H
HaJJIe)KaIeM IIOBEICHHH, HE 3aX0UeT Pean30BaTh TaHHOE IIPaBO, HE IUNIAHUPYET
HapPYIIATh YCIOBUS MEPHI IPECEUCHISI (IOKUIATD ITPE/IeIIbl HaceIeHHOTO yHKTa,
B KOTOPOM OHO TIPOYKHBAET), TO U CTEIIEHb OTPAHUYCHUS OCTAHETCS] MIHUMAITb-
HOHW ¥ HE CYIIECTBEHHOU JUIsl TOCIeAHETO. BO3ZMOKHOCTE peanm3auu npasa Ha
MepeaBIKEHUE B JTAHHOM CJIydae CTaBUTCA B 3aBUCHMOCTH OT YCMOTPEHUS Clie-
JOBATEIs, JO3HABATEIIS, UTO TAKIKE CHUYKAET CTEIICHb OTPAaHNICHUS KOHCTHTYIIN-
OHHOTO npaBa. OCHOBBIBAsACH Ha TAKOM TOJIKOBaHUH, 90% OINpPOIIEHHBIX COTPY -
HUKOB OPTaHOB IIPEIBAPUTEIHLHOTO PACCICIOBAHUS HE CUMTAIOT HEOOXOIMMBIM
nU30MpaTh MOAMMCKY O HEBBIE3/IE U HAUIEKAIIEM IIOBEICHHH 110 PEIICHUIO CYa.

OOBSCHUTH ATO MOKHO TOJIBKO JIUIIb CJIIOKUBIICHCS TPAIUICH B YICHUH O
Mepax npecedeHus. Tpaaumus B mpaBe — BEIb BenKas U HykHast. Ho co Bpeme-
HEM BO3HHKaeT HEOOXOJUMOCTh CMECHBI TPAJUINH, C YIETOM W3MEHECHUS MTOHU-
MaHHs caMoro mpasa. [loTpeOHOCTE COXpaHEHHS NEHCTBYIONIETO BHECYEOHOTO
MopsiiKa TPUMEHECHUS MOIIIMCKA O HEBBIC3AC W HaJIC)KaIleM IOBEACHUH
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OOJBIIMHCTBO CJIEAOBATENEH M JO3HABATEIIE OOBICHAIOT HEOOXOIMMOCTBIO
obecrieyeHus IBKA MOI03pPEBAEMOT0 W OOBHHSIEMOTO IO BBI30BAM B OpTaH pac-
cienoBaHus U B cyA. [pemnoskenne o 3aMeHe MOIIHUCKA O HEBBIE3/IE U HaJIeKa-
IIeM MOBEJCHNHU Ha MPUMEHEHUe 00s3aTesbeTBa 0 siBKe cT. 112 YIIK P® BbI3HI-
BacT yIUBJICHHE U OTTOP)KEHHE 0€3 IIPUBEICHUS KaKUX-JIIO0 apryMEeHTOB.

WHorna co3HaHUIO ISt €ro N3MEHEHHS B BOCTIPHSTHI MHUPA, SIBJICHIS, ITpaBa He
XBaTaeT KaKoOH-To, MOPOH HE3HAUNTENFHOM fetanu. Takoi Aetansio B 2018 . cTamo
3akpervierne B YIIK PO B c1. 105! HOBO# MepsI peceuenns — «3ampeT onpeeneH-
HBIX JIGHCTBUI». 3alpeT OMpeeNIeHHBIX ACUCTBUN KaK Mepa MPECEUEHUsI B CBOEH
CYIIHOCTH OYeHB OJH3ka K Mepe mpecedeHmst «[loammcka o HeBbIe3/Ie 1 HaITeKaIeM
noBenieHnmy. [10 cMBIciTy orpaHdeHns 00e MEpBI IpeceyeHNs] OTPAaHNIHBAIOT IIPABO
JIMIIa Ha CBOOOy mepeaBrkeHus. B crathe 27 Konctutynmu PO 3akpernieHo mpaBo
JIMIIa Ha CBOOOIY TepeIBIKEHUS 10 TeppuToprH Poccuiickoit Deneparim, a Takxke
BBIE3]I 32 ee rpenenbl. [loueMy KOHCTHTYIIMOHHOE IIPaBO Ha CBOOOTY IIepEABIKCHIS,
B CJIydae IMPUMEHEHHUS MEPEI IIPECEUCHIS «3aTPeT OIpeIeTICHHBIX IeHCTBHI, Orpa-
HIYHMBACTCS HA OCHOBAHHH CYIeOHOTO PEIIeHNs, a TIPH MPUMEHEHNH MEPHI IIpecede-
uus «[loxmmcka o HeBbIe3Ie» — HA OCHOBAHHH PEIICHIS TO3HABATEIS MITH CIIeI0Ba-
Tens? B co3HaHmm cTapiiero u3 aBTOPOB 3TOM CTaThH BO3HUKIIO COMHEHHE B JIOTHY-
HOCTHU 1 0O0CHOBAaHHOCTH YCTOSIBIIIErocs 3a rocienaue 30 JieT B TEOpHH YTOIOBHOTO
Tporiecca B3MBIIa O TOM, YTO MEphI PECEUCHISI MOTYT ICIUTHCS Ha N30HpaeMbIe B
CyIeOHOM M BHECYICOHOM ITOPSIIIKE.

CymecTByrOImiA OIX0 JeTCHNS MTOPsIKa IPUMEHEHHS MEp ITPECcCUEHIS Ha
cyneOHBII 1 BHECYACOHBIN MOPSIOK HE OTBEYACT COBPEMEHHOMY ITOHMMAHHIO
KOHCTUTYIIMOHHBIX ITPaB JINYHOCTH ¥ TPEOOBAHMSIM IT0 HX obecriedeHuto. [1pu u3-
OpaHHUU MepHI IPECCUCHUS, BHE 3aBUCUMOCTH OT CTEIIEHU OTPaHHYCHUS, IPOMC-
XOAWUT OTpPaHUYCHHE CaMOT0 MpaBa JMYHOCTH HA cBoOoxy. OTrpaHHYEHO 3TO
MPaBO MOKET OBITH TONBKO HA OCHOBAHUH CyIeOHOTO PEIICHHUS.
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AnHoTanusi. OP(EKTUBHOCTh NPUMEHEHHSI MEpP NPEIyNpPEeXACHUs MOBTOPHBIX
NPECTYIUICHHUH, COBEPLIAEMBIX OCY)KACHHBIMHU 0€3 M30JIILMH OT OOLIECTBA, 3aBUCUT OT
MHOTrHX (akTopoB. OHaKO 0COOYIO POJIb B JAHHOM BOIPOCE UTPAET NPOBEICHUE KPU-
MHHOJIOTHYECKOr0 aHajJIM3a CaMHUX MOBTOPHBIX NPECTYIUICHHH, MO3BOJIIONIMI BbI-
SIBUTH Psil X OCOOCHHOCTEH 1 crienuduky. Hamuure KpUMHUHOIOTHYECKOH XapakTe-
PHUCTHKH JJaHHBIX NPECTYIUICHUH aeT BO3MOXKHOCTh B JalbHeiileM pa3padorarb 6o-
JIee KaueCTBEHHYIO CUCTEMY Mep HPEayNpeskIeHus, IPUMEHIAEMYIO B OTHOILICHHHU yKa-
3aHHOU KaTerOpUHU OCY>KJICHHBIX.

KiroueBble cj10Ba: KpUMUHOJIOIMYECKAst XapaKTEPUCTHUKA TOBTOPHBIX IIPECTYILIC-
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unrelated to isolation from society depends on many both subjective and objective crim-
inological factors.

However, the authors of the study believe that a special role in the issue of increas-
ing the effectiveness of preventive measures is played by a comprehensive criminolog-
ical analysis of repeat offences among convicts of the category under consideration,
which in turn allows to identify a number of features unique to this type of crime.

In conducting the criminological analysis, the authors used empirical material ob-
tained in the course of a more in-depth study of repeat offences among convicts. The
empirical data included statistical data from the GIAC of the Ministry of Internal Af-
fairs of Russia, reflecting the general state of crime in the country, as well as statistical
data from the Federal Penitentiary Service of Russia, presented by some regions of the
Siberian Federal District (Altai Krai, Altai Republic, Omsk Oblast).

The authors analysed repeated crimes committed by such categories of convicts as:
those conditionally sentenced; those sentenced to deprivation of the right to hold certain
positions or to engage in certain activities; those sentenced to restriction of liberty; those
sentenced to compulsory labour; and those sentenced to correctional labour, who in turn
are registered with the branches of the penal correctional institutions of the Federal
Penitentiary Service of the Federal Penitentiary Service of Russia in the regions con-
sidered above.

In the course of the study, the authors have identified the following trends in repeat
offences among those sentenced to punishment without isolation from society:

1. high dependence on regionality, i.e. the level of repeat offences is largely influ-
enced by the specifics of development of a particular region in which the person under
custody committed a repeat offence;

2. persisting tendency of a high proportion of repeat offences (more than 25%) com-
mitted by registered convicts in the first three months from the moment of their regis-
tration with the Penal Enforcement Institute;

3. the continuing trend of a high proportion of "repeat offences" among drunken
convicts. More than 40% of all repeat offences committed by convicts were committed
under the influence of alcohol;

4. repeat offences committed by under-account convicts have an average level of
latency;

5. repeated crimes committed by convicts have a lower degree of criminological
professionalism.

According to the authors of this article, the presence of the most complete crimino-
logical characteristics of repeat offences, contributes to the development of a better and
more effective system of prevention measures applied to this category of convicts.

Keywords: criminological characteristics of repeated crimes, convicts, criminal en-
forcement inspection

For citation: Detkov, A.P. & Dorozhinsky, A.A. (2023) Criminological characteristics
of repeated crimes committed by those sentenced to punishments not related to isolation
from society. Vestnik Tomskogo gosudarstvennogo universiteta. Pravo — Tomsk State
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Ha mpotsoxkennn nocneaanx 5—10 AT 10CTaTOYHO aKTyalbHBIMU CTAHOBSITCS
BOIIPOCHI MTPOTHBOJICHCTBHSI IIOBTOPHBIM MPECTYILICHHUSIM, COBEPIIIAEMBIM OCYK-
JIEHHBIMH K HaKa3aHUsIM, HE CBS3aHHBIM C H30JISIKEH OT o01ecTsa. HeBo3moxHO
He 00paTUTh BHUMaHHE Ha TOT (DAKT, YTO IOMHUMO CTPEMHUTEIIBHBIX HETATUBHBIX
W3MEHCHUI B TUHAMHYCCKHX ITOKA3aTeNISIX, N3MEHEHHS IMPOUCXOJAT W B Kaue-
CTBEHHBIX XapaKTEPUCTHKAX IOBTOPHBIX MPECTYIUICHHH CPEeId IMOAYYCTHBIX
OCYXKJICHHBIX.
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B kpIMHHOTIOTHYECKOM acTeKTe IOBTOPHBIC IPECTYIUICHUS CPEIN OCYKICH-
HBIX 0€3 H30JISIIUH OT O0IIECTBA SBISIOTCS OAHUMHE U3 CIIOKHBIX BUIOB MPECTYII-
HOCTH, IPEIyIPEeKACHIE KOTOPEIX Ha MPaKTHKE U B KPUMHHOJIOTHUECKOI HayKe
BEI3BIBACT 0COOBIC TPYAHOCTH.

B oTedecTBEeHHOH HOPUIMYECKOM JTUTEpaType oOIIee MOHITHE TTOBTOPHOCTH
MPECTYIUICHUH IPHHATO HHTEPIPETHPOBATH «KaK COBEPIICHIE JINIIOM BTOPOTO H
MOCTIEIYIOMIETO MPECTYIUICHNS, TTOCIE COBEPIICHISI UM paHee KaKuX-IH0o mpe-
crymiennit» [1. C. 10]. TloHsiTHe MOBTOPHOM MPECTYITHOCTHA TECHO CBSI3aHO C TI0-
HSTHEM penunBa npectyruieHus. Tak, qucnosumust cT. 18 YK PO comepxut mo-
HATHE PELIINBA U 03HAYAaET COBEPIICHIE YMBIIIICHHOTO IPECTYILICHHUS JIUIIOM,
UMEIOIIIM CYJUMOCTH 32 pPaHee COBEPIICHHOE YMBIIIIICHHOE TPECTYTIICHHUE.

HecmoTps Ha 3akOHOIATENBHOE 3aKpEIUICHUE MOHSATHS PEUUANBA M €r0 BH-
JIOB, P OTCUYECTBEHHBIX HCCIIEIOBATENEH B 00IACTH YTOJIOBHOTO TIpaBa U KpH-
MUHOJIOTHH HE COTJIACHBI C OMpeAeTIeHHeM 3aKOHOAATeNsl U MPeUIaraioT Ha Teo-
PETHYECKOM yPOBHE aBTOPCKHE ONPEACICHIS TEPMIHA «PEIIIIUBY.

Tak, mo muernto A.B. HaymoBa, «penuanB sSBIsiETCS OHUM W3 BUJOB TIO-
BTOPHOCTH NPECTYIUICHUH, HAPSAY ¢ HEOTHOKPATHOCTHIO U PEaTbHON COBOKYTI-
HOCThIO Tipectyruierni» [2. C. 319].

E.A. ®poior u P.P. 'anmnax6GapoB 1ot perunBOM MTOHUMAIOT CITyYau COBEP-
MICHHSI JIMIIOM, PaHee CYJMMBIM, JTr000T0 HOBOro mipectyrmieHus [3. C. 9].

A.M. SIkoBIIeB HE cUMTAEeT 00sA3aTEIEHBIM IIPU3HAKOM PEIMINBA HAJIMUUE CY-
IUMOCTH Y BUHOBHOTO TIEpe COBEPIICHNEM UM MOBTOPHOTO TIPECTYIUICHS; Ta-
KO penuanB IMeHyeTcs «(paKkTHIeCKUM» (MM KPUMHHOJIOTHYCCKIM), B OTIIH-
9He OT «JIETAIBHOT0» PEIUINBA, IS HAJHIHsI KOTOPOTO TPeOyeTCs CyAnMOCTb
Tepe] COBEpIICHNEM MOBTOpHOTO npectymueHus [4. C. 52].

[Ipodeccop KO.M. AHTOHSH mopa3aeiseT PeUAUB Ha CISAYIONINE BUIbI:

1) yromoBHO-IIPAaBOBOI, KOTJa MPECTYIUICHHE COBEPINACT JIHIO, CyIIMOCTh
KOTOpPOTO HE CHSTA M HE MOTAIICHA B YCTAHOBJICHHOM IOPSIKE B COOTBETCTBUU C
3aKOHOM, COOCTBEHHO O JIJAHHOM BHUJIC PEIUIUBE TOBOPUTCS B cT. 18 YK PD;

2) MeHUTCHIHAPHBIH, KOTIa TPECTYINIEHUE COBEPIIALT JIMIIO, KOTOPOE paHee
yKe 0TOBIBAJIO HAKa3aHUE B MECTaX JINIICHUS CBOOOIBI,

3) 0c000 OTACHBII, KOTIa JIAIIO ITOBTOPHO COBEPIIACT TSHKKHUE H 0CO00 TSHKKHE
MPECTYIUICHHUS;

4) KPUMHUHOJIOTHIECKHUH, KOTIa TIPECTYIJICHUE BHOBH COBEPIIACT JIUIIO HE3a-
BHACHMO OT TOTO, HMEETCS T y HETO CYIMMOCTh WUIM HET 3a MPEIbIayIIue mpe-
crymenus [5. C. 200].

[To muenuro E.I'. ['opOaToBCKO# M COABT., «KPUMHUHOJIOTHYCCKUAN PEIHIUB
OXBaTHIBACT BCE (PAKTHI COBEPIICHHS MMPECTYIUICHUA OIHUM JIUIIOM IIOCTIE TOTO,
KaK ero MpeKHee IMPECTYITHOE MOBEICHNE SIBUJIOCH MPEIMETOM pearupoBaHUs CO
CTOPOHBI TPABOOXPAHUTENBHBIX OPTaHOB, HE3aBUCHMO OT TOTO, OBLIO JIH JIUIIO
CYAVMIMO 32 OTH JIESTHUS VI HET, CHSTA, MoTalleHa CyquMocTh wim e [6. C. 5].

N.M. Tanpnepus oTMeYal, 9T0 «KPUMHUHOJIOTUYECKUN PEIUIUB COCTOUT B
MOBTOPHOM JIMOO HEOJHOKPATHOM COBEpIICHHH IIPECTYIUICHHH Oe30THOCH-
TEJNBHO K OCYKICHHIO 32 MX COBEPIICHHE, OTOBITUIO HAaKa3aHUs, OTPE3Ky Bpe-
MEHH, HCTEKIIEMY MEXIy IIEPBEIM U MOCICAYIOMUMH MPECTYIUICHUSIMH, M
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IpYTUMH OOCTOSATENBCTBAME KaK (PAKTHUIECKOTO, TAK M IOPHIMYCCKOTO Xapak-
tepax [7. C. 218].

OpnHako, HECMOTpS Ha BCE MHOT000pa3ne, CXOKECTh M CO3BYUHE IOpUANIC-
CKHX TEPMHHOB, CYIIECTBYIOIINX B TEOPUH YTOJIOBHOTO MPaBa M KPHMUHOIOTHH,
0003HAYAIONNX «PEIUANB MPECTYIUICHAN» WIN «IIOBTOPHOCTH IPECTYTUICHHID),
B paMKaX JaHHOTO HCCIIeOBaHUS Hac OyZeT WHTEPECOBATh TAKOW TEPMHH, KaK
«KPUMHHOJIOTHYECKUH PEIUINBY, TAaK KaK OH OXBaTHIBAeT OoJiee MHUPOKUI KPpyT
0O0IIECTBEHHBIX OTHOLICHUH U SIBIICHAN B OTJIMYUE OT YTOJIOBHOTO PEHUANBA H
0oJlee TOYHO COOTBETCTBYET XapaKTEPUCTHKAaM PacCMaTpHBAEMOTO HAMHU BHA
MpecTyIUIeHus (IIOBTOPHBIC MPECTYILICHUS, COBEPIIAEMBIC OCYKICHHBIMU 0e3
W30JISIIAN OT OOIIECTRA).

H.B. OnbxoBuk u JI.M. [Ipo3yMeHTOB CUMTAIOT, UTO «IIPH U3yUEHUH MTOBTOP-
HOW MPECTYHMHOCTH OCY>KACHHBIX MPEeAMET HCCIEAOBAHUS CIIEIYET ONPECIITh
HCXOMs HE W3 3aKOHOIATEIFHOTO OMpEIeNeHUs peluanBa MPECTYIUICHHH, a 13
(haKTHUECKOTO MOJIOKEHHS B cpepe NeTeIFHOCTH, HAIIPAaBICHHOH Ha MpeayTpe-
xaenue npectymaoctu» [8. C. 31].

BesoroBopouno pa3mersiss MHEHHE YBa)KaeMBIX aBTOPOB, OTMETHM, YTO BaXK-
HOCTh HM3YYCHHsI MOBTOPHOH MPECTYHMHOCTH C TOYKH 3PCHHUS KPUMHHOJIOTHH
HaIpaBJIcHAa HE TOJIBKO HA MPHU3HAHHE B ACHCTBUAX JIMIIA PEHUINBA MPECTYILIC-
HUS C YTOJIOBHOM TOUKH 3pEHUS, HO U Ha BRISBJICHUE IIPHYIH U YCIOBHI, KOTOPEIE
BO3BPAIIAIOT OCYKAEHHOTO K MPECTYITHOW IESATEIEHOCTH MOBTOPHO TP YCIIO-
BHH, 9TO K HEMY paHee y)ke ObLTH MPUMEHEHBI Pa3IMIHbIC MEPHI YTOJIOBHO-TIpa-
BOBOT'O BO3JICHCTBHS 32 MPEABIAyIIee MPECTYILICHHE.

CylecTBeHHON 4epTol MpaKTHYeCKH JI000T0 MOBTOPHOTO IMPECTYIUICHUS,
KOTOpPOE COBEPIIACT OCYKICHHBIH 0€3 H30JIAIUH OT O0IIECTBA, IPEACTABISIET U3
ce0s AesiHrue, KOTOpPOoe UMeeT OOJIBINYI0 0OIIeCTBEHHYIO ONTaCHOCTh, HAHOCSIIEE
CYIIECTBCHHBIN BpeJI Pa3HbIM COIMANBEHBIM HHCTUTYTaM. CaMo 1o cebe Takoe sB-
JIeHne, KaK HIOBTOPEHUE OCY>KICHHBIM IPECTYIUICHHSL, TOCIIE TOTO KaK OH OBLJI 110~
cTaBieH Ha ydeT B YUU, sBiseTCs MHOTOTpAaHHBIM HETATHBHBIM COITUAIIBHBIM
SIBIICHHAEM, TPEOYIOIINM U3yUCHUS C KPHMUHOJIOTHIECKON TOUKHU 3PEHIIL.

KpumuHomornieckass xXapakTepUCTHKA JIFOOOr0 ITOBTOPHOTO IIPECTYIUICHHS
BKJIIOYAET B ceOsI KOJMMICCTBCHHBI W KaueCTBEHHBIH aHAIN3 COBOKYITHOCTH IIpe-
CTYIUICHUH, COBEPIIICHHBIX JIMIIaMH TIOBTOPHO, TIPH yCIIOBHH, YTO JAHHBIC JIHIIA pa-
Hee OBLIH TOIBEPTHY TH HaKa3aHHIO, HE CBSI3aHHOMY C M30JIIIIHEH OT 00IIeCTBa.

Xapakrepu3sysl TOBTOPHBIE PECTYIUICHISI, COBEPIIaEMBIE OCYKICHHBIMHU 0€3
M30JISIIAN OT OOIIECTBa, HE0OX0AMMO 00paIlaTh BHUMaHUE HE TOJIBKO Ha O0IIHe
MTOKA3aTeNH, OTHOCSIINECS KO BCEH TeppUTOPHUU CTPAHBI, HO U YIUTHIBATD UX pe-
THOHAJIbHBIE 0COOEHHOCTH, TaK KaK KPIMHUHOTCHHAs 0OCTAHOBKA B OTHEJBHBIX
peTHoHaxX OTIIMYACTCS CBOCH CIENU(pHIHOCTHIO.

B manHOM MCclemoBaHWM pEruoOHANBHBINA aCMEKT MOBTOPHBIX MPECTYIUICHUN
CpeIm OCYXKICHHBIX 0e3 H30JISIIiH OyIeT MPpeCTaBIeH HEKOTOPEIMHU CyObheKTaMu
Cubupckoro deneparbHOTO OKpyra, a HMEHHO AJITaiickiM Kpaem, PecryOinkoit
Anaif 1 OMCKoOW 0071aCThIO.

[lepen TeM, Kak paccMOTPETh XapaKTEPUCTUKU MOBTOPHBIX MPECTYIUICHHM,
COBEPIIACMBIX OCYXICHHBIMH O€3 H30JIUH OT OOIIecTBa, JaJuM KPaTKyro
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XapaKTEepPHUCTHKY OOIIEero ypoBHs MpecTymHOCcTH Poccun mo Hanboee nHTEpEC-
HBIM 1 3HAYUMBIM JUTS UCCIICIOBAHIS TIOKA3aTEIISIM.

Tak, cormacHO OpHUIMAIBLHBIM CTaTHCTHYeCKHM AaHHbIM MBJI Poccuu, Ha
MOMEHT PacCMOTPEHHs ToKa3areiel (SHBapb—oKTA0ps 2022 T.) obImee cocTos-
HUE MPECTYIMHOCTH B Poccuiickoit Dempepanny BBITIIAICIO CICAYIONIMM 00pa3oM:

— 3apeructpupoBaHo 1677,1 Teic. npecTyruieHuii, uto Ha 1,7% MeHbIle, YyeM
3a aHAJIOTUIHBIN TIEPUOJ MPONLIOTo Toaa. POCT perucTpupyeMbix pecTyIICHAN
oTMedeH B 29 cyObekTax Poccuiickoit deneparin, CHIDKEHIE — B 56 CyOBEKTax,
(Aurraiickmii kpait, OMckas o0acth, PecriyOnmka Antaii B BX 4ucie);

— BBISBIICHO 693,2 THIC. JIUII, COBEPIINBIIMX IpecTyIuieHus (—3,3%), yuens-
HBIIA Bec JuIl 0e3 MOCTOSIHHOTO MCTOYHHUKA J0X07a Bo3poc ¢ 64,2 1o 65,1%, a
yIenbpHbIN Bec panee cyauMbix Juil — ¢ 30,1 g0 30,6%;

— Oompire mooBUHEI (59,8%) paccie0BaHHBIX MPECTYIUICHUI COBEPILICHO JIH-
[IaMH, paHee COBEPIIABIIMMH TIPECTYIICHUS (TipudeM ANTalcKuid kpaid 1 OMcKkas
001aCTh BXOJSIT B YHCJIO PETHOHOB ¢ HANOOJBIINM YICITEHBIM BECOM IT0 JaHHOMY
nmokasareinto, a uMeHHO 71,2 u 70,0% COOTBETCTBEHHO), TIOYTH KaXII0€ YeTBEPTOE
(24,5%) — B COCTOSIHUM QJIKOTOJILHOTO OIbSHEHUS, KaKIO€ TPUILATH IIECTOS
(2,8%) — HECOBEPIICHHOIICTHIMU WITH IpH UX coydactuu [9]. Ecnu paccMaTpuBaTh
JIAHHBIN ITOKA3aTellb 3a 5 e, To crabmibHo ¢ 2018 mo 2022 r. Kaxk1oe BTopoe Mpe-
CTYIUICHHE COBEPIIACTCS JIUIIOM, PaHee YKe COBEPIIABIINM IMPECTYILICHHUE.

Hanee OoJee neTanbHO pacCMOTPUM KOJIMUECTBEHHBIC ITOKA3aTeNH, KOTOPHIE
XapaKTepu3yIOT HOBTOPHBIE IPECTYIUICHHUS CPEIN OCYKACHHBIX 0€3 H30IIIIHA OT
obmectBa. OMHIM W3 Ba)KHBIX IOKA3aTENlCH SBISCTCS YacTOTAa COBEPIICHHS
OCY>KICHHBIMH IPECTYIUICHHUI, 8 UMEHHO KaKOe KOJTHYECTBO OCY KICHHBIX COBEP-
[IaeT MPECTYIUICHHS B IEPBBIE TPU MECSAIIA TIOCTIe TOCTAHOBKY nX Ha y4ueT B YUU.
KpumuHonorneckoe 3HaYeHNE TaHHOH XapaKTEPUCTUKH 00YCIIOBICHO TEM, UTO,
OTIpEeNICINB IWHAMUKY COBEPIICHHS MTOBTOPHBIX MPECTYIUICHHH 32 KOHKPETHO
B3SITBI BPEMEHHOH MEPUOJ], MOKHO YCTAHOBHUTH 3aKOHOMEPHOCTH COBEPIICHHSI
MOBTOPHBIX MPECTYIUICHHH, UTO B JAIbHEWIIIEM TOMOKET HaM YCTAHOBHUTH MPH-
YHHBI U YCIIOBUS JaHHBIX MPECTYIUICHHUH, a TAKKE CO3IACT HEOOXOIMMBIE yCIIO-
BUS JUIS BO3MOYKHOTO ITPOTHO3WPOBAHMUS MOBEICHHS OCY)KICHHBIX, ITOCTaBIICH-
HBIX Ha yueT YUN.

B cBs31u >THM mIepeiineM K HETOCPEICTBEHHOMY OIPEACICHIIO YacTOTHI I10-
BTOPHBIX IIPECTYIUICHHH, COBEPIICHHBIX MTOIyYSTHBIMH OCYKICHHBIMHA B TICPBHIC
TPH Mecsilia, TI0CJIe TOro Kak UX MOCTaBMIIH Ha ydeT B ¢umuaisl YUU, pacnomo-
JKCHHBIC B HCCIICIyeMBIX HaMH pernoHax (Aunrtaiickuii kpaid, OMckas 00acTs,
PecrrybOnuka Antaid) 3a nepuon ¢ 2018 mo 2021 . Mtak, B COOTBETCTBUH C TIOY-
YCHHBIMH B paMKax HAIIETO HCCIICIOBAHUS Pa3BEPHYTHIMU O(HUIIHATEHBIMH CTa-
tuctiaeckuMu aHHbiMH @CUH Poccnu paccMmaTprBaeMbIX HaMH CyOBEKTOB,
BBISICHEHO, 9TO B prumanax ®PKY YN ®CHH no AnTaiickoMy Kparo:

—B2018 1. 131 320 oCyXIIeHHBIX, B OTHOIIIEHUH KOTOPHIX OBLITH BO30YKICHBI
YTOJIOBHBIE JIEIa 32 COBEPIIICHHE NMHU TTOBTOPHOTO Tipectyruienust, 304 ocyxaeH-
HBIX COBEPIIMIN MOBTOPHOE MPECTYIUICHUE B TIEPBBIC TPH MECSIIA MTOCTE IOCTa-
HOBKHU HMX Ha Y4YeT, YTO cocTaBisieT 23% OT KOJIMYECTBA BCEX OCYXIEHHBIX, CO-
BEpIIMBLINX MPECTYIUIEHME NMOBTOPHO 3a aHaJIM3upyemblil nepuoxa, u 1% or
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00IIero KOJIMIecTBa BCEX MOCTABICHHBIX OCYKICHHBIX Ha y4eT. [lokazaTenn mo
HECOBEPIICHHOJICTHAM CIEAYIONTNE: U3 22 HECOBEPIICHHOICTHUX OCYKICHHBIX,
COBEPIIMBIINX IPECTYIICHHUE MTOBTOPHO, § OCYKICHHBIX COBEPIIILIN MPECTYII-
JIEHHE MOBTOPHO B MEPBBIE TPU MecALa, 4yTo cocTaBisieT 36,3% oT konmvecTBa
BCEX HECOBEPIICHHOJICTHUX OCYKACHHBIX, COBEPIIMBIINX MPECTYIUICHUE II0-
BTOPHO U 2% OT 00IIETO KOJIMYIECTBA BCEX ITOCTABICHHBIX HECOBEPIICHHOICTHUX
OCYKICHHBIX Ha YUET;

—B2019T.u3 1418 oCcyXIIeHHBIX, B OTHOIICHHH KOTOPHIX OBLITH BO30YKICHBI
YTOJIOBHBIE JIETIa 32 COBEPIIICHHE UMHU TTIOBTOPHOTO TIpecTyIuIeHust, 299 ocykaeH-
HBIX COBEPIIMIN TOBTOPHOE IPECTYIUICHUE B IIEPBBIC TPH MECSIIA ITOCTE IOCTa-
HOBKHU HMX Ha y4YeT, 4TO cocTaBisieT 21% OT KoyinyecTBa BCEX OCYXIEHHBIX, CO-
BEPIIHMBIINX IPECTYILICHNE TIOBTOPHO 32 aHATM3UPYyeMbIi mepuo, 1 1,1% ot 06-
IIETO KOJWYECTBA BCEX MOCTABICHHBIX OCYKICHHBIX Ha yueT. [lokazarenu 1mo
HECOBEPIICHHOIETHAM CIIEAYIONINE: U3 23 HECOBEPIICHHOICTHHX OCYKICHHBIX,
COBEPIIMBIINX IPECTYIICHUE MTOBTOPHO, 9 OCYKICHHBIX COBEPIIIIN MPECTYII-
JIEHHE MOBTOPHO B MEPBBIE TPU MecALa, yTo cocraisier 39,1% ot konmmuecTBa
BCEX HECOBEPIICHHOJICTHUX OCYKACHHBIX, COBEPIIMBIINX MPECTYIUICHUE II0-
BTOPHO U 2% OT 00IIETO KOJIMIECTBA BCEX IMOCTABICHHBIX HECOBEPIICHHOICTHUX
OCYKICHHBIX Ha YUET;

—B2020T. u3 1 441 oCyXIIeHHBIX, B OTHOIICHHH KOTOPHIX OBLITH BO30YKICHBI
YTOJIOBHBIE JIETIa 332 COBEPIICHHE WMH TTOBTOPHOTO TIpecTyIuIeHust, 338 ocyk/eH-
HBIX COBEPIIMIN TOBTOPHOE IPECTYIUICHUE B IIEPBBIC TPH MECSIIA ITOCTE IMOCTa-
HOBKH HX Ha y4eT, 9To cocTaBisieT 23,4% OT KOIMYecTBa BCEX OCYKACHHBIX, CO-
BEPIIHBIINX IPECTYILICHNE TIOBTOPHO 32 aHATM3UPYyeMbIii mepuo, 1 1,3% ot 06-
IIETO KOJWYECTBA BCEX MOCTABICHHBIX OCYKICHHBIX Ha yueT. [lokazarenu 1mo
HECOBEPIICHHOIETHAM Clieayronme: U3 21 HecOBEepUIICHHOJETHETO OCYKIEH-
HOTO, COBEPIINBIIETO IMPECTYIUICHHUE TIOBTOPHO, 4 OCYKICHHBIX COBEPIIHIIH IIpe-
CTYIJIEHHE TIOBTOPHO B MEPBBIE TPU MECSLA, UTO cocTaBAeT 19% oT KoanuecTBa
BCEX HECOBEPIICHHOJICTHUX OCYKACHHBIX, COBEPIIMBIINX MPECTYIUICHUE II0-
BTOPHO, 1 1% OT 00IIIeT0 KOJINIEeCTBA BCEX IIOCTABICHHBIX HECOBEPIICHHOICTHUX
OCYKICHHBIX Ha YUET;

—B 2021 1. 13 1 172 oCyXIIeHHBIX, B OTHOIICHHH KOTOPHIX OBLITH BO30YKICHBI
YTOJIOBHBIE JIETIa 32 COBEPIIICHHE UMM TTIOBTOPHOTO TIPECTYIUICHNUS, 283 OCYyK/IeH-
HBIX COBEPIIMIN TOBTOPHOE IPECTYIUICHUE B IIEPBBIC TPH MECSIIA MOCTIE IOCTa-
HOBKH HX Ha y4eT, 9To cocTaBisieT 24,1% oT Komn4yecTBa BCeX OCYKACHHBIX, CO-
BEPIIHBIINX IPECTYILICHNE TIOBTOPHO 32 aHATM3UPYeMbIi mepuo, 1 1,1% ot 06-
IIETO KOJWYECTBA BCEX MOCTABICHHBIX OCYKICHHBIX Ha yueT. [lokazarenu 1mo
HECOBEPIICHHOIETHUM CleAyronue: n3 11 HeCOBEpIICHHOIETHHX OCYKICHHBIX,
COBEPIIHBIINX IPECTYIICHHE MTOBTOPHO, 5 OCYKICHHBIX COBEPIIIIIN MPECTYII-
JIEHHE TIOBTOPHO B IIEPBBIE TPU MECALIA, UTO cocTaBisieT 45% OT KoyinyecTBa Bcex
HECOBEPIICHHOIECTHUX OCY>KICHHBIX, COBEPIIMBIINX IIPECTYIUICHHE TIOBTOPHO, H
1,7% ot obmiero KommdecTBa BCEX MOCTABICHHBIX HECOBEPIICHHOJIETHIX OCYXK-
JICHHBIX HA Y4eT.

MeauaHa OCYXIACHHBIX, COCTOSINNX Ha ydere B ¢mmanax ®KY VU Y-
CHH Poccun o AnraiickoMy Kparo, COBEPIIMBIIMX MPECTYIJICHHS TOBTOPHO B
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MIEPBBIE TPU MECALA, 3a 4 roaa cocTaBisaeT 25% cpell COBEPILEHHOIETHUX OCY K-
neHHbIX U 34,6% cpeay HECOBEPIICHHOJNETHUX MOAYYETHBIX OCYKICHHBIX, YTO
CBHUJICTENILCTBYET O TOBOJNIFHO BRICOKOM PEIHINBE OCY)KICHHBIX, YICTOM H KOH-
TPOJIEM KOTOPBIX 3aHUMAaeTCs HerocpeacTseHHo YUU.

Janee B X071e HAIIETO UCCIECIOBAHMS IPOAHATNZHUPYEM YaCTOTY COBEPIICHHS
OCYKJICHHBIMHA, COCTOSIIINX Ha y4ueTe B YU, MOBTOPHBIX IPECTYIUICHH B TEUE-
HHE TIEPBBIX TpeX MecsieB Ha nmpuMepe OMCcKoi obiact 1 PecryOmiuku AnTaid.

Urak, B pmumanax ®KY YUU YOCHH Poccnn mo OMckoii 001acTH MBI aHa-
TU3UPOBAJIH CIICAYIONIHE KOMMUECTBEHHBIC TTOKA3aTEIIH:

— B 2018 r. u3 837 ocyXIEHHBIX, COBEPIIMBIINX MPECTYTICHUE TTIOBTOPHO,
304 (36,32%) coBepimmim MPeCTYIUICHHE B MEPBBIE TPH MECSIa MOCIE IOCTa-
HOBKH X Ha y4eT B YU,

— B 2019 r. u3 864 ocyXIE€HHBIX, COBEPIIMBIINX MPECTYTUICHUE TTOBTOPHO,
314 (36,38%) coBepimim MPeCTYIUICHHE B MEPBBIE TPH MeECSIA MOCIE IOCTa-
HOBKH uX Ha y4eT B YUU;

— B 2020 r. u3 647 oCyXIEHHBIX, COBEPIIMNBIINX MPECTYTICHUE TTOBTOPHO,
196 (30,29%) coBepummim MpecTyIUIEHHE B IEPBBIC TPH MECSIa IOCIE IOCTa-
HOBKH X Ha y4eT B YUU;

— B 2021 r. u3 683 oCyXIEeHHBIX, COBEPIINBIINX MPECTYTUICHUE TTOBTOPHO,
247 (36,38%) coBepmmin MpeCTYIUICHHE B TIEPBBIE TPH MECSIIA MOCTE IOCTa-
HOBKH X Ha y4yeT B YUU.

Tpets ocyxnenusix (38,3%), cocrosmux Ha yuere B prmmanax OKY YU
YOCHH Poccun mo OMCcKo# 00JIACTH, COBEPIIMIIM MPECTYIICHHE MOBTOPHO B
mepBbIe TpH Mecsna, 9To Ha 13,3% Oounblie, yeMm B ATalicKOM Kpae.

Jlanee pacCMOTPHM YacTOTY COBEPILCHHUS MOBTOPHBIX MPECTYIUICHAN OCYXK-
JICHHBIMH B ITIEPBBIC TPH MeCSIIa TIOCIIe TIOCTAHOBKU UX Ha y4eT B uimanst YU,
PaCIOJIOKEHHBIX TEpPUTOPHH PecriyOnukn AnTaid:

— B 2018 r. u3 112 ocyXIeHHBIX, COBEPIINBIINX MPECTYTICHUE TTOBTOPHO,
mocJie MOCTaHOBKH uX Ha yueT B YUU, 35 (31,2%) coBeprumim MOBTOPHOE TIpe-
CTYIUICHHE B IIEPBBIC TPU MECSIIA;

— B 2019 r. u3 136 ocyXIeHHBIX, COBEPIIUBIINX MPECTYTUICHUE TTOBTOPHO,
mocJie TOCTaHOBKH mX Ha yueT B YUU, 33 (24,2%) coBepmmnm mpecTyruieHe
MTOBTOPHOE MPECTYIUICHHE B IIEPBEIC TPH MECSIIA;

—82020 1. 125 oCY>XICHHBIX, COBEPIIMBIINX MMPECTYIICHHE IOBTOPHO MTOCIIE
MMOCTaHOBKH X Ha y4yet B YUU, 29 (23,2%) coBepiumim NOBTOPHOE MPECTYILIE-
HUE B MEpBBIC TpH Mecsna. Memnana JaHHOTO ITOKA3aTells 3a 5 JIeT COCTaBHIIa
30,9%, uto Ha 5% Ooublie, yeM B AstaiickoM Kpae, U Ha 7,4% MEHbIIE, YeM B
Owmckoit obmacTm.

[Ipoanann3upoBaB CTaTHUCTHUECKHE NAaHHBIC TPEX pacCMaTPHUBAEMBIX HAMHU B
HCCIICIOBAHNH PETHOHOB, MOJKHO KOHCTATHPOBATH TOT (akT, uro Ooinee 25%
OCY’KJICHHBIX ITOCJIC TIOCTAHOBKH MX Ha y4eT B YU B mepBrie Tpu Mecsia coBep-
IIMJIH TIPECTYIUICHIE MOBTOPHO. [ToydeHHbIe MOKa3aTe N, Ha HaIll B3TIIS, SBIIS-
IOTCSI TPEBOKHBIM «3BOHKOM», KOTOPHIH YKa3bIBaeT B IIEPBYIO OUepe/Ib Ha Clia-
OBl TIOCTKPHMUHAIBHBIA KOHTPOJIb, OCYIIECTBIIEMbIH co cTopoHsl YU B
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OTHOIICHNH OCY>KICHHBIX, YTO ITO3BOJISIET UM COBEPIIATEH IIOBTOPHBIC TPECTYILIE-
HUS B MAKCHMAJIBHO KOPOTKUI MEPHO]] C MOMEHTA ITOCTAHOBKH UX HA yUeT.

[ponomkast XxapakTepru3oBaTh MOBTOPHBIC MPECTYIUICHHUS CPEIH OCYKICHHBIX
paccMaTpuBaeMOii KaTeTOpHH, HElb3sI HE CKa3aTh O BHICOKOM YIEIHHOM Bece Mpe-
CTYIUICHHUH, KOTOPBIC OHH COBEPIIAIOT, HAXOUICh B COCTOSIHAY OITBSIHCHIISL

Tax, aHaIM3upys MOTyICHHBIC B PAMKaX HCCIIEIOBAHUS OPHUINAIBHBIC CTATH-
crruecku qanasie YOCUH Poccun mo Anraiickomy kparo 3a 2020 r., Ha Teppu-
Topuu cyObekTa u3 1 441 ocyxaeHHOTO, cocTosmero Ha yaere B YU u coep-
IIMBIIETO IIPX STOM MOBTOPHOE mpecTyruieHue, 609 (42,2%) ocyXIeHHBIX Ha MO-
MEHT COBEpHICHUS TMPECTYIUICHUS HAaXOIWIHCh B COCTOSHHH OIBSHECHUS.
B 2021 r. — 42,4%. Ecnu paccMaTpuBaTh JaHHYIO XapaKTEPUCTHKY MOBTOPHOM
MPECTYIMHOCTH OCY>KICHHBIX B IHMHAMHUKE 3a 6 JIET, TO IPOIEHT MOBTOPHBIX TIpe-
CTYIJIEHUH Ha IIOYBE MbSHCTBA He omycKacs Hike 40, 4To sBJIsSIeTCS BECbMA BbI-
COKHM TI0Ka3aTelIeM.

WHast cutyanust CKIaapIBaeTCs C JAHHOW XapaKTEPUCTHUKOW MTOBTOPHOM Tpe-
CTYIHOCTH Ha TeppuTopuu Pecrybmuku Anrail. Tak, ocoboe BHUMaHHE 0Opa-
maeT Ha ceOst 2018 1., korma u3 113 ocykIeHHBIX, coCTOSIUX Ha ydere B Y
U COBEPIIMBIINX MpecTyIuieHnne noBTopHO, 100 (88%) ocy’>kKIeHHBIX HA MOMEHT
COBEPILICHUSI MPECTYIUICHNS HAXOAWINCh B COCTOSHHH OIBSHEHUS, OOJBIIast
9aCTh OCYKICHHBIX OOJBHBI AIKOTOJI3MOM.

HaunGonee HA3KMIA MPOLIEHT MbSHON MOBTOPHOM MPECTYITHOCTH OCYKICHHBIX
CpeIM UCCIeTyeMBIX HaMH PETHOHOB puxonuTcs Ha OMcKyro obmacTs. Tak, mo
odpurmansHeiM gaHaeiM Y®OCHUH Poccun mo Omckoit obnactr, B 2021 r. u3
683 OCy>KIEHHBIX, B OTHOIIEHHH KOTOPBIX OBLIN BO30Y>KIEHBI YTOJIOBHBIC JIEia
3a MOBTOpHOE mpecTymienue, 232 (33,9%) ocyXKaeHHBIX HAXOMIIICH B COCTOS-
HUH ONbSHEHHUS.

Taxum 00pa3om, aTKOTOIM3AINS HACETICHUSI HETATUBHO BIIHSIET HE TOJNBKO Ha
POCT 001IIel TPECTYITHOCTH, HO M CYIIECTBEHHBIM 00pa30M — Ha TIOBEICHHE OCY K-
JIEHHBIX, COCTOSIMUX Ha yueTe B YU, Tak kak u3 aHaNM3UPyEeMbIX HAMH MTOKa3a-
TeJel TOCTaTOYHO OONBIIOH ynensHbIH Bec (0oee 30%) BCeX COBEPIICHHBIX MO~
BTOPHBIX MPECTYIUICHUH MPUXOIUTCS Ha OCYKICHHBIX, HAXOISAIINXCS B MOMEHT
COBEPILICHUSI MU MPECTYIUICHHUS B COCTOSHUN OMBSIHEHHUS. JTO SIBISIETCS OOIIb-
1oit mpo6IeMoii He TOIBKO IS KaXKIOTO M3 pacCMaTPHBAEMBIX HAMU PETHOHOB,
HO U B 11eJIoM U1 Poccun.

[Ipomomxkast xapaKTepr30BaTh HOBTOPHBIC MPECTYIUICHIS IIOAYIETHBIX OCYXK-
JICHHBIX, OTMETHM, YTO HE3aBUCHMO OT TOTO, Kakoe ObI He IIPOBOIIIIOCH KPUMHU-
HOJIOTHYECKOE HCCIIEIOBAHNE, OHO OYIET, Ha HaIll B3TJISA, HE COBCEM ITOJHBIM 0e3
W3yUYCHHS TAKOH XapaKTEPUCTUKHU, KaK JJATCHTHOCTD IPECTYIUICHHA, B TOM YHCIIE
JATEHTHOCTh MOBTOPHBIX MPECTYIUICHNH, COBEPIICHHBIX JTUIIAMH, COCTOSIIIMMU
Ha yuete B YVU. CTOoUT OTMETUTH, 9TO MHOTHE Y9EHBIE-KPUMHUHOJOTH TOIHH-
MAIOT IMPOOIEMATHKY JTATEHTHOH MPECTYIMHOCTH. Takoro poaa paboTHI ITOKa erle
HE HOCST CHCTEMHOTO XapaKkTepa ! Jalle BCETO NAIOT JHIIb MO3anIHYI0 HHPOP-
MAaIlMIO TI0 COOTBETCTBYIOMIEH MpoOiieMe, HO, Kak 3ameTiil A.D. XKanuHckui,
CyMMapHO OHH CYIIECTBEHHO 00O0TaIalOT Te3aypyc HAYKH, BIHUAIOT Ha Pa3BUTHE
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OTEYECTBEHHOW KPUMHHOJIOTHIECKON M YTOJOBHO-TIPABOBOM MBICIH M CKa3bIBa-
F0TCs Ha Tiporeccax nmpaBotBopuectsa [10. C. 203].

OnHaKo 3aMETHM, YTO IIPAKTHIECKN HUKTO U3 UCCIICIOBATEIICH HEe 3aHIMAIICS
BOIIPOCOM JIATEHTHOCTH ITIOBTOPHBIX IPECTYIDICHUH, COBEPIICHHBIX OCYKICH-
HBIMU 0€3 H30IIIHH 0T 0011ecTBa. B HacTosIIIIe BpeMs He CIIOKIIIOCH OJJHO3HAY-
HOTO TIOHWMAaHWSI M3y4YEeHUS JATEHTHOCTH IPECTYIUICHUH B IIEJIOM, HE TOBOPS O
JATEHTHOCTH ITOBTOPHBIX IPECTYILICHUH.

B.B. AHTOHYEHKO CUHTAET, YTO: <«JIOCTOBEPHO OIPEJICIIUTh MacIITaObl Jia-
TEHTHOCTH MPECTYIICHUA HEBO3MOXHO, OJHAKO IMPHUOMU3UTEIBHBIE €€ Mac-
mITaObl MOXKHO OIPEIEINTD ITyTEM CTATUCTUIESCKOTO JAHHBIX IO YTOJIOBHEIM, aJ-
MUHHCTPATHBHBIM U AUCIHUIUIMHAPHBIM JiefIaM BO B3aHMOCBSI3H CO CBEICHUSMH
MEIWIMHCKAX OpTaHu3anuii 00 OKa3aHUH ITOMOIIH TOTEPIEBIINM, a TAKXKe JKa-
no0aMu, 3asABJICHUSIMHU TpaXkIaH, onpocaMu (IONPOCcCaMH) CBHICTENCH, ocTpa-
JmaBImuX, mpectymHukoBy [11. C. 35-41].

OdunmansHO#H CTATUCTHKHI, KOTOpas OBl OTpaskasia ypOBEHb JTaTCHTHOCTH IO~
BTOPHBIX MPECTYIJICHHUA, COBEPIICHHBIX OCYXACHHBIMU, HU B MBJ[ Poccun, Hn
Bo ®CHH Poccuu He uMeeTcs, 0THAKO OTPUIIATh TOT (PaKT, 9TO OHA CYIIECTBYET
B 00IIIeif Macce BCeX COBEPILCHHBIX MPECTYIUICHUH IIOBTOPHO, OyIET HEBPHBIM.

Ha cerogssmmmii [eHb CyIIECTBYET OOINBIIOE KOINIECTBO METOIOB M CIIOCO-
0O0B OIpeneNeHns] YPOBHS JATEHTHOCTH Pas3HBIX BHIOB IPECTYIDICHHUH, OIHAKO
O0JIBIION TTPOOIEeMON OCTAeTCSI HX TOYHOCTH M TOCTOBEPHOCTH B OIPENCICHUN
JATEHTHOCTH.

O.A. OnpKOBa CUNTAET, YTO: KTOYHOE U3MEPEHUE JTATCHTHOMN MPECTYIMHOCTH —
HecObITOYHAsI MeuTa U petra scandali He OHOTO MOKOJICHUS KPUMHUHOJIOTOB BO
Bcem mupe» [12. C. 406].

[Ipu omeHKe YpOBHS JIATEHTHOCTH IIOBTOPHBIX IPECTYIUICHHH CPEeIH OCYK-
IEHHBIX K HAKa3aHUSIM, HE CB3aHHBIM C H30JIIMH OT 00IIecTBa, OyIeM UCIIOINb-
30BaTh TaKOW JIOTHUECKHMHA METOX JOKa3aTeNbCTBA, KaK METOJ HCKIIOYCHUS.
CTOUT OTMETUTPH, YTO OOBEKTHBHOCTH MOJYYCHHOTO JOKa3aTenbcTBa OyneT Ha
HU3KOM YPOBHE, OZHAKO HAJTHYHE pe3yJIbTaTa JIydllle, YeM ero abCOIOTHOE OT-
cytcTBue. [l Havyama onmpeaennM, Kakiue BHIB IPECTYIDICHHH MOKHO OTHECTH
K BBICOKOJIATCHTHBIM.

CormacHO pe3ynbTaTaM IEPBOTO BCEPOCCHICKOTO BHKTUMH3ALMOHHOTO
orpoca, MpoBeJIcHHOTo MHCTHTYTOM Tipo0ieM paBonpuMeHeHns ipu EBporreid-
ckom yHUBepcuteTe B CankT-IleTepOypre mo 3aka3zy MeXIUCIUIUIMHAPHOTO aKa-
JIEMUYECKOTO [EHTPa CONMaNbHBIX HayK « UHTEpIIeHTp», 13 16 818 onmpomeHHbIX
pecriorneHToB 1 288 yenmoBek (7,66%) 3asBIIIH, YTO OBLIM >KEPTBAMH IIPECTYTI-
JIeHWI 3a nocieaauid rox, 3 001 yesroBek — 0 TOM, 4To OBLI )KEPTBOH 3a MOCIe/I-
HUE ITh JieT. [Ipu 3ToM U3 Tex, KTo ObUI )KepPTBOH 3a mociiequue 12 MecsIes,
416 omnpormreHHEIX (32,2%) cooOmuiy, 9To OBLIH KEePTBaMH HEOJHOKPATHO. JTO
MO3BOJISIET OIICHUTH OO0IIee KOMWYIECTBO IpeCTyIUIeHHH. Eciam BecTn moacuer ¢
YCIIOBHEM, UTO aJIeKBATHO OIICHUBAJIM CUTYAIHIO T€ PECIIOHICHTHI, KOTOpBIE 000-
3HAYIIA KOJIMYECTBO IIOBTOPHBIX MPECTYIUICHAHN Kak 9 M MeHee, a Te, KTO yKa3all
10 u Gostee (42 HAOMIOACHUS), CKOPEE PUTOPHUECKH ITOAUCPKUBAIIN YACTOTHOCTh
MPECTYIUICHUH, YeM Ha3bIBaJIM PeallbHOE YHCIO (TaK, OIWH PECIIOHICHT HA3Ba
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4 THICSIYM TIOBTOPHO COBEPIICHHBIX MPECTYIUICHHH). MTOro, KOJM4ecTBO Tpe-
cryrmieHnit coctaBmio 1 862 Ha 16 818 ompomennsix. Ecnu sxctpanonupoBatsb
9TW JAaHHBIE HAa BCE B3POCJIOE HACENIEHWE CTPaHbI, TO moiayduTcs 12,9 muH mpe-
CTYIUICHHH IPOTUB COBEPIICHHOICTHUX B TOJI, KOTOPHIC SIBIISIOTCS JIATCHTHBIMH.
B xone manHOTO Ompoca OBUIO YCTAaHOBJIEHO, YTO K MPECTYIUICHUSM, KOTOpPEIE
OBLIN COBEPIICHEI IATCHTHO, MOYKHO OTHECTH: M3HACWIIOBAHUS, TEUCTBHS CEKCY-
AIBHOTO XapakTepa, KpaXku, yrpo3bl YOHICTBOM, Ipadeku U pa30ou, pa3indHbIe
BHJIBI MOIIICHHUYECTBA, B TOM YHCJIE M JUCTAHIIMOHHEIC, U IIPOYHe ACHCTBUS, KO-
TOpBIC MOTCHIUANBHEIC JKEPTBHI (IIOTEPIIEBIINE) PaCICHUBATIH KaK IPECTyIIIe-
aue [13. C. 9-12].

Hanee, ccputasich Ha aHaJN3 IpenocTaBieHHBX CyneOHBIM NeTapTaMeHTOM
npu BepxoBaom Cyne P® u ®CHUH Poccum ctaTuCTH4YeCKUX JaHHBIX, OMpEe-
JIIM COCTAaBBI IIPECTYIICHHUI, KOTOPBIC Yallle BCETO COBEPIIAIOT OTACIBHEIC KaTe-
TOPHH OCYXJICHHBIX 03 M30JIAIMH OT 00IIecTBa.

Cpenu ocy>KIEHHBIX K JINIICHHUIO TIPaBa 3aHUMATh OMpeeIICHHbIC TOHKHOCTH
WIH 3aHAMAThCS ONPEACICHHON NEesITENbHOCTHIO PACHPOCTPAaHEHBI TaKHe Ipe-
crymieHus, kak «[IpucBoenne mim pactpata» (ct. 160 YK P®); «Menkoe B3s-
ToyHHYeCcTBO» (cT. 291.2 YK PD).

Cpemu oCyKIEHHBIX K OTPaHIICHHIO CBOOOIBI PACIPOCTPAHEHBI: « Y MBIIILIICH-
HOE TIPUYMHEHUE CPETHEH TSHKECTH Bpena 310poBbioy» (CT. 112 YK P®D); «YMpIm-
JICHHOE TPUYMHEHHUE JIeTKOro Bpeaa 310poBbio» (cT. 115 YK P®d); «Kpaxay
(ct. 158 YK P®); «HapymeHne npaBil JOPOKHOTO JBHKCHUS W AKCILTyaTaIlAN
TPaHCIIOPTHBIX CPECTB, B TOM YHCIIE JIMIIOM, HAXOISIIIMCS B COCTOSIHAY OIIbSTHE-
HU (4. 1, 2 cT. 264 YK P®D); «HapyieHue mpaBuit JOpOKHOTO IBHIKECHHS JIUIIOM,
MOJIBEPTHY THIM aIMUHHCTPATHBHOMY Haka3aHuio» (cT. 264.1 YK P®).

Cpenu OCyXICHHBIX K HCTIPABUTEIHHBIM paboTaM pacrpoCTpaHEeHbI: « Y MBIII-
JICHHOE MPUYMHEHHE JIETKOTO Bpeaa 310poBbioy (cT. 115 YK P®); «Hanecenne
MoOOEB JIMIIOM, TIOJBEPTHYTHIM aJIMHHHACTPATUBHOMY Haka3zaHuio» (cT. 116.1
YK P®); «Heymnara cpeAcTB Ha cofepikaHue AeTei U HETPYIOCIIOCOOHBIX POJIH-
tenei» (ct. 157 YK P®); «YMbinuienHas nopua umymectsa» (ct. 168 YK P®D);
«He3akoHHBIE TIpHOOpETEHNE, XpaHCHHE, IEPEeBO3Ka, W3TOTOBJICHHUE, Iepepa-
00TKa HApKOTHYECKUX CPEICTB, IICHXOTPONHBIX BEUIECTB WM MX aHAJIOTOB, a
TaKkKe He3aKOHHBIC MPHOOpETeHHE, XpaHEeHUEe, ITepeBO3Ka PaCTEHU, CoaepiKa-
IUX HAPKOTUIECKUE CPEACTBA WM IICHXOTPOITHBIE BEIIECTBA, MO0 UX JacTei,
coJiepKaliux HApKOTHYECKUE CPECTBA WM IICUXOTPOIHbIE BemecTBay (CT. 228
YK P®); «HapyiieHue npaBui JOPOKHOTO JABHXKEHHS JIUIIOM, ITOABEPTHYTHIM
aJMHHUCTpAaTUBHOMY HakazaHuio» (cT. 264.1 YK P®); «IlocsararenpcTBa Ha
KU3Hb COTPYIHUKA IPaBOOXpaHUTEIbHOTO opraHa» ( ¢tT. 317 YK PD).

Cpemu OCyXICHHBIX K 00s3aTeTIFHBIM paboTaM pacIpoCTpaHEHEI: «YMBIII-
JIEHHOE TPWYMHEHHUE JIETKOro Bpeaa 3mopoBbio» (cT. 115 YK P®); «Kpaxay»
(cT. 158 YK P®); «MomenanuectBo» (4. 1, cT. 159—159.6 YK P®); «I'padex»
(cT. 161 YK P®); «I[TprobpeTeHue Witk COBIT HMYIIECTBA, 3aBEIOMO JTOOBITOTO
npecTynHbIM myTem» (4. 1 c1. 175 YK P®); «Hapyienne npaswmi 10p0KHOTO
JIBHYKCHHS JTUIIOM, TIOJIBEPTHYTHIM 8 IMHHHACTPATHBHOMY HaKa3aHHIO» (CT. 264.1
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YK P®); «[IpuMeHeHHe HACHIIUS B OTHOIIICHHH TTPEICTABUTENS BiIacT» (cT. 318
YK PO).

Cpenut yCIIOBHO OCYKACHHBIX PacIpOCTPAHEHBI: « Y MBIIUIEHHOE IPHYNHEHUE
TSHKKOTO Bpeaa 310poBbioy (cT. 111 YK P®D); « YMBITIIICHHOE TPHYHMHEHUE CPEJI-
Hel TshkecTH Bpena 310poBbio» (cT. 112 YK P®D); «YMbIIUIEHHOE TTPUIHHEHUE
JIETKOT0 Bpena 310poBbio» (cT. 115 YK P®); «BoBiieueHne HECOBEPIICHHOET-
Hero B coBepineHue npectymieHus» (cT. 150 YK P®); «Kpaxay (4. 1-3, ct. 158
YK P®); «I'pabex» (c1. 161 YK P®D); «HenpaBoMepHbIe 3aBiIa/IcHIE TPAHCIIOPT-
HOM cpeacTBoM Oe3 menu xumnieHus» (c1. 166 YK P®); «HeszakonHOoe nprobpe-
TEHHeE, Iiepeaada, CObIT, XpaHEeHHE IIePEeBO3Ka, TIEPECHLTKA WIIH HOLIIEHUE OPY KU,
OCHOBHBIX YacTeH OTHECTPENBHOTO OpYXHs, OoemnpumnacoBy» (ct. 222 YK P®D);
«HezakoHHBIE TIpHOOpETEHNE, XpaHCHHE, IEPEeBO3Ka, W3TOTOBJICHHUE, Iepepa-
00TKa HApKOTUYECKUX CPEICTB, IICHXOTPONHBIX BEUIECTB WM MX aHAJIOTOB, a
TaKkKe He3aKOHHBIC MPHOOpETeHHE, XpaHeHUE, ITepeBO3Ka paCcTEHU, CoaepiKa-
IUX HAPKOTUIECKUE CPEACTBA WM IICHXOTPOITHBIC BEIIECTBA, MO0 UX YacTei,
coJiepKaliux HApKOTHYECKUE CPECTBa WM IICUXOTPOIHbIE BemecTBay (CT. 228
YK P®); «Hapyiienue mpaBuil JOPOKHOTO IBUKECHUS U SKCILTyaTallid TPaHC-
MOPTHBIX CPEICTB, B TOM UHCIIC JIUI[OM, HAXOISIIINMCS B COCTOSIHUH OTIbSTHCHUS)
(4. 1, 2 ct. 264 YK PD); «HapymeHue npaBuil JOPOKHOTO JBHKCHHUS JIMIIOM,
MTOIBEPTHYTHIM aIMHHACTPATUBHOMY Haka3aHuio» (cT. 264.1 YK PD).

Kak MBI BIINM, IPECTYIUIEHASI, KOTOPBIE Yallle BCETO COBEPINAIOT OCYKICH-
HBIE 0€3 U30JIUH OT 0OIIEeCTBA MOBTOPHO, JIUIIH OTYACTH BXOIST B TPYIITY BEI-
COKOJIATCHTHBIX MPECTYIUICHUH, YCTAHOBICHHBIX B XO/I¢ €IHHCTBCHHOTO ITPOBE-
JICHHOTO BUKTHMOJIOTHYECKOTO OTIPOCa.

B cBs131 ¢ 3THM MOKHO CYOBEKTHBHO YTBEP)KIATh O TOM, YTO TOBTOPHEIC TIpe-
CTYIUICHHUSI, COBEPIIIAEMbIE TAHHOW KAaTETOpPHEH OCYKIACHHBIX, HMEIOT CPEAHHUN
YPOBEHb JIATCHTHOCTH, OTHAKO, MMOAICPKHEM, UTO CHEIHANBHBIX TTyOOKHX HC-
CJIEIOBAaHUK II0 YCTAHOBJICHHIO YPOBHS JIATEHTHOCTH KOHKPETHO ITOBTOPHBIX
MPECTYIUICHUH CPEeIN OCYKICHHBIX HUKTO HE TIPOBO/IIIL

Taroke, XapakTepusysl IMOBTOPHBIC HPECTYIUICHUS Cpean OCYKICHHBIX Oe3
H30JISIUH OT 00IIeCTBa, HEBO3MOKHO HE BBIICIUTH CPEAN HUX KaTETOPUH, KOTO-
pBIe HanOoIee Yale COBEPIIAOT MOBTOPHEIE pecTyIuieHus. OCHOBHOM MOKa3a-
TeNb, KOTOPHIA XapaKTepH3yeT IMOBTOPHOCTh HPECTYIUICHUH Cpein OCYKICH-
HBIX — UX KoumdecTBO. CyIecTBYeT B3aMMO3aBHCHUMAs IIPOIIOPIIMOHATEHOCTD,
T.€. IOBTOPHBIC MPECTYIUICHASI COBEPIIAIOT Yallle UMEHHO T¢ KaTETOPHH OCYXK-
JICHHBIX, KOTOPEIE IO (PaKTy AMEIOT YHUCICHHOE MTPEBOCXOACTBO MPH HAX0XKICHUH
Ha yuete B YUU.

Tak, ucxozs u3 aHaM3a OQUITHATEHBIX cTaTUCTHYeCKUX JaHHBIX @CHH Poc-
CHH, JINIEPOM TI0 COBEPILCHUIO MTOBTOPHBIX IPECTYIUICHIH CPelr OCYKICHHBIX
SIBIISIIOTCS YCJIOBHO OCY KIICHHBIE JIUIIA.

Crenytomast KaTeTopHs, KOTOpasi COBEPIIACT IOBTOPHEIC MPECTYIUICHHS YaIle
OCTaJIBHBIX, — 9TO OCYXKJIEHHBIE K 00s3aTeNBHBIM padoTaM. J[eno B ToM, 4TO B
HCCIIeIyeMBIX HaMH PETHOHaxX cyneOHas MpaKTHUKa CKIIAIBIBACTCS TAKUM 00pa-
30M, 9TO 00s13aTeNbHBIC paOOThI, KAK OCHOBHOW BHJ] HAKAa3aHMUS, HA3HAYAIOTCSI CY-
JaMH 00IIeH IOPHCIUKIINN HAMHOTO YaIle, 9eM HCIPaBUTENbHBIE PA0OTHI WIIH JKe
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OrpaHHYCHHE CBOOOIHBI B IIPOIICHTHOM COOTHOIIEHHH. OTHAKO €CII O0paTUTHCS
K cyneOHoit mpakTuke mo Poccun, To kKapTHHA BEITISIIUT TAKAM 00pa3oM, 9TO HC-
MpaBUTEIbHBIC PAOOTHI, HAOOOPOT, HA3HAYAIOT Yallle, YeM 00s3aTeIbHbIC PaObOTHI
WJIM OTPaHHYCHHE CBOOOIBI.

MeHpIIIe BCero COBEPIIAIOT MOBTOPHEIE MPECTYIUICHIS OCYKICHHBIE K HCIIpa-
BUTENBHBIM paboTaM U OTPaHIMUCHUIO CBOOOIEI, 8 CAMOE MUHHMAIEHOE KOJIHYe-
CTBO IMOBTOPHBIX MPECTYIUICHIH HAOMIOAAETCS CPEIH OCYKICHHBIX K JINIICHUIO
IpaBa 3aHAMATh OINPEICIICHHBIC TOHKHOCTH WIIH 3aHUMAThCS OMPEIEIICHHOH JIe-
SATENBHOCTBIO, TaK KaK JAHHBIM B HaKa3aHHS B KAUeCTBE OCHOBHOTO Ha3HAda-
€TCs Ha MPAKTHUKE KPaHE PEAKO.

Ha Ham B3rmsin, naBas KpUMHHOJIOTHYIECKYIO XapaKTePHCTUKY MTOBTOPHBIM
MPECTYIUICHUSIM, COBEPIIAEMBIM OCY KICHHBIMH 0€3 M30JMHU OT OOIIEeCTBa,
HEJB3s HE OTMETUTH TOT (DaKT, UTO YKa3aHHAsI KATETOPHS JIUI] COBEPINALT, KaK
MIPaBHUJIO, OMHOTHUIIHEBIE TIpecTyIUIeHus. Mcxons n3 Hammx HaOIroneHUH 1 aHa-
JH3a MOMYYEHHOTO B paMKaxX MCCIEIOBAHI IMIIMPHIECKOTO MaTepuana, Ipo-
CIIeKMBACTCS TaKasl TCHACHIINS, YTO IPECTYILICHIE, 32 KOTOPOE JIUITY BICPBHIC
OBLIO Ha3HAYEHO HaKa3aHWe, HE CBA3aHHOE C M30JIALIMeEl OT o0miecTBa, B 00JIb-
IIMHCTBE CIy4YaeB COBIANAET C TEM IPECTYILICHHEM, KOTOPOE OCYKICHHEIH,
Haxomsich Ha y4yeTe B Y, coBepiiaeT mOBTOPHO, YTO AA€T MOBOJ ISl BO3HUK-
HOBEHHS CIICIYIOMIETO Bompoca: «IMEroT I MOBTOPHBIE IPECTYILUICHUS, COBEP-
IraeMble JaHHOW KaTeropuell OCYXIEHHBIX, MPU3HAKH KPUMHHAIBHOTO IIPO-
(dbeccroHam3mMa?y.

OnHako B KPIMHUHOJIOTHYECKONW HayKe HET €ANHOTO MHEHHS OTHOCHTEIHHO
MPHU3HAKOB KPIMUHAIBHOTO PO eCCHOHATI3Ma, YTO 3aTPYAHSIET B TEOPUH KPH-
MUHOJIOTHH BBEIICHHUE SAMHOTO OIpEACICHIS MOHATHS IPO(heCCHOHANBHON TIpe-
CTYITHOCTH.

Taxk, npodeccop A.M. I'ypoB naeT ciemyrolue onpeaesieH|e MOHITHIO «IIPO-
(eccnonanpHas npecTymHOCThY: «I[IpodeccronanbHas MPEeCTYITHOCTD — 3TO CO-
BOKYITHOCTb IIPECTYIIICHUH, COBEPIIAEMBIX C IIEIIHIO U3BICUCHIS OCHOBHOTO HITH
JOTOJTHUATENHFHOTO J0XO0Ma JHIAMH, U1 KOTOPHIX XapaKTepeH KPUMHUHAIBHEIH
npodeccuonammzmy» [14. C. 40].

B cBoro ouepens HekoTOphIe yueHble, B ToM uncie A.W. ['ypoB, otmedaroT,
9YTO KPUMUHAIBHBIA TPO(ECCHOHATI3M — 3TO Pa3sHOBHIHOCTH MPECTYITHOTO 3a-
HSATHSL, SBJISIOMIETOCS IS CyOBEKTa HCTOYHUKOM CPEACTB CYIIECTBOBAHHUS, TPE-
OyroIero HeoOXOIUMBIX 3HAHUH W HABBIKOB JJISI TOCTHIKEHUS! KOHEUHOH IIETH U
00yCTIOBIMBAIOMIETO OIPEICICHHBIE KOHTaKTHl C aHTHOONICCTBEHHOW Cpemoi
[15. C. 50-55].

10.A. BopoHUH OTHOCHT K OJJHOMY M3 OCHOBHBIX ITPU3HAKOB PO EeCCHOHAb-
HOM TIPECTYIHOCTHA CUCTEMATHIECKOE COBEPILICHNE OJHOPOIHBIX MPECTYIUICHHUIHA
C KOPBICTHOM MOTHBAIIMEH, T.€. B CIEIUATBHOM PEIUANBE (B KPUMHHOJIOTHYE-
CKOM, a HEe B YTOJIOBHO-TIpaBOBOM cMbiciie) [16. C. 13—-17].

Tarke HEKOTOpBIE CHEIUATUCTHI OTHOCIT K KPHMUHAIBLHOMY MPogeccHoHa-
TU3MY TaKue IMPU3HAKH, KaK:

— BBICOKAs KBaJM()UKAIHSI ¥ COOTBETCTBYIOMIAS CHICIHAIN3AIHS IPECTYITHOM
JEeSITENBHOCTH;
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— HCIOJB30BaHAE MPECTYIHON IEATETPHOCTH KaK MCTOYHHKA CYIIECTBOBA-
HUS, 9TO SBISICTCS OJHUM U3 OCHOBOIIOJIATAIOMINX MTPU3HAKOB, TaK KaK JKeIaHHe
HE3aKOHHO MaTEepPHaJbHO OOOTATHTHCS SIBIICTCS ONPENeISIONIeil MOTHBAINOH-
HO CHJIOH B ITOBEJICHUM MPECTYITHUKA MPOeCCHOHAa,;

— CB#I3b €T0 CYOBEKTOB ¢ KpUMHHOTEHHON Cpeon.

UroOBI OTBETHTH HA paHee MOCTABICHHBIH HAMH BOIPOC, HEOOXOIMMO TPO-
aHaJM3UPOBATh BHUABI MPECTYHNHBIX IOCATATEIBECTB, COBEPIIAEMBIX OCYKICH-
HBIMH, COCTOSIIIUMU Ha yueTte B Y.

Taxk, Hanpumep, B PeciyOimmke Anrait B 2018 1. u3 112 ocyXIeHHBIX, COCTO-
smmx Ha yaete B YUU, 38 (33,9%) ocy>KIEHHBIX COBEPIIMIIN TIOBTOPHO TaKOE
e MPEeCTYIUICHHE, 32 KOTOPOE OHH paHee IMOHECIN HaKazaHUe M ObUIH ITOCTaB-
nensl Ha yueT B YUUW. B 2019 r. uz 136 ocyxnennsix 54 (39,7%) coBepriuii
MTOBTOPHO aHAJOTUYHOE PECTYIUICHHE, 32 KOTOPOE paHee yKe TOHECIH HaKa3a-
HUEe W ObUIH mocTaBiieHbl Ha yueT B YWU. B 2020 r. u3 125 ocykaeHHBIX 78
(62,4%) coBepmIii MOBTOPHO aJOTUYHOE IpecTyIIieHue. Ha ocHOBe mpoBeneH-
HOTO HAMH aHAJIM3a KOHCTATHPYEM, UTO MPOIEHT OCY)KICHHBIX, COBEPIINBIINX
aHAJIOTHYHOE IIPECTYIUICHIE TI0CIIe TOCTAHOBKH Ha y4eT Ha Tepputopuu Pecry6-
JTUKA AJTaii, octaeTcsi Ha BEICOKOM ypoBHe. [To100Has kKapTHHA CKIIaIbIBaeT KakK
Ha TEpPUTOPUH ANTaCKOTO Kpas, TaK U Ha Tepputopur OMCKoi 001acTH.

l'oBopUTh O BBHICOKOW KPHMHHAIBHON KBATM(UKAIMH W CIHCIHAATH3AINAN
cpeM MOYYETHBIX OCYKICHHBIX HE IMPUXOIUTCS, TaK KaK OCHOBHAsI Macca II0-
BTOPHBIX MPECTYIUICHUH, KOTOPBIE COBEPIIAIOT OCYKICHHBIE HEe TpeOyeT K cede
0c000if MOATOTOBKA K UX COBEPILIEHHIO, a TAKKE HE TpeOyeT HAMUMS KaKHX-TO
CIIEIUANTLHBIX 3HAHHUW, KOTOPbIE ObLTH ObI HEOOXOMMEI JINOO TIPH TTOJTOTOBKE K
COBEPILCHHUIO IPECTYIUICHHS, INO0 BO BPeMsI COBEpIIICHHS IIpecTyuieHus. bomee
TOTO, CYIIECTBYIOT MTOIYYCTHBIC OCYKICHHBIE, Y KOTOPBIX OTCYTCTBYET KaK TaKo-
BOW KpUMUHAIBHBIN OTIBIT M HET YCTOWYMBBIX KPUMUHATBHBIX CBSI3EH.

OMHAKO €CJIM YYUTHIBATH TOT (PaKT, YTO OOJIBITUHCTBO OCYKAEHHBIX 0€3 H30-
JSIIHAW OT 00IIecTBa HE MMEIOT IOCTOSHHOTO HCTOYHUKA IOXO0/1a, TO COBEPIICHHUE
HUMHU IIOBTOPHOTO MPECTYILUICHHS, 0COOCHHO UMYIIECTBEHHOTO XapaKTepa, MOYKHO
pacueHnBaTh KaK CO3IaHHe NUCTOYHHIKA K CYIIECTBOBAaHHMIO, C TOH JINIIb OTOBOP-
KO, UTO TaKasl MPecTyIHas IeATeIBHOCTh OyJIeT HOCUTh CHCTEMAaTHISCKIN Xa-
paxTep, IO3TOMY CYIUTH O KPUMHHOJIOTHYECKOM IPO(ECCHOHATIM3ME II0 OHOMY
JHUIIb COBEPIICHHOMY OCYXKICHHBIM IIOBTOPHOMY MPECTYIUICHHIO, Ha Haml
B3TJISA], HENB3SL.

B cBs3m ¢ aTHM, TIpoaHANU3MPOBAB OCHOBHBIC MPH3HAKA KPUMHHOJIOTHYC-
CKOTO TIpo(eCCHOHANN3MA B PaCCMAaTPUBAasi HX CKBO3b IIPU3MY HOBTOPHBIX IIpe-
CTYIUICHHUH, COBEPIIAIONTHX OAYIETHEIMU OCY KICHHBIMI, MOKHO YTBEPKAATH O
TOM, 9TO B JaHHBIX IPECTYIUICHUX, B OOJIBIIIEH CBOCH Macce, OTCYTCTBYIOT IPH-
3HAaKd KPUMHHOJOTUYECKOTO MPO(ecCHOHAIN3MA, YTO HE IO3BOJIIET HAM pac-
CMAaTpUBATh KAXKAOTO OCYKICHHOTO, cocTosiero Ha y4uere B YU, npu ycnoBun
COBEPILCHHUS M OJHOPOJHOTO TIOBTOPHOTO IIPECTYIUICHHS, KaK MPOoheCcCHOHAT-
HOTO IpecTymHuKa. O TOM, YTO JIMIIO BCTAJIO HA ITyTh CTAHOBJICHUS €T0 KaK IIpe-
CTYITHHUKA-TIPO(heCCHOHaa, MOXXHO TOBOPUTH B TOM CIIydae, KOTa IIOBTOPHOCTh
COBEPILICHUS UM MIPECTYIUICHIH ITPONCXOIUT Ha PETySIPHONH OCHOBE B TCUCHHE
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JUTUTETIFHOTO MePUOa BPEMEHH, TEM CAMBIM 3aKPEIUDIs €T0 MPOIUIBIA KPUMH-
HAJBHBIN OIBIT U YCHIIMBAsi CBOM KPHMUHAIBHEIE CBSI3H C MIPECTYIIHBIM MHPOM,
JieTiasi CBOIO PETYIBIPHYIO IPECTYIHYIO eSTeIbHOCTE OCHOBHBIM HCTOYHUKOM K
CYIIECTBOBAHUIO.

[MomBoas uTor, OTMETUM, YTO IIOBTOPHBIE IIPECTYIICHHUS CPEIH OCY>KICHHBIX
pa3MaprBaeMoil KaTerOprUH MOKHO 0XapaKTEpHU30BaTh CIIEAYIOMM 00pa3oM:

1) BBICOKasl 3aBHCHMOCTh OT PETHOHAIBHOCTH, T.€. HA YPOBEHb MOBTOPHBIX
MPECTYIUICHUH BO MHOTOM BIIFSIET CHEIU(IKA pa3BUTHSI KOHKPETHOTO PETHOHA,
B KOTOPOM ITOAYYETHEIM JIAIIOM OBIJIO COBEPIIIEHO IIOBTOPHOE IIPECTYIUICHHE;

2) COXpaHSIOIMAsACA TEHICHIUS BBICOKOW JIOJH TOBTOPHBIX IMPECTYIICHUN
(bomee 25%), COBEpIICHHBIX MOYIETHHIMH OCYXIEHHBIMH B IIEPBEIC TPH MECSIIA
C MOMEHTAa UX TIOCTAaHOBKH Ha yueT B YUU;

3) coxpaHsIonIasicsl TSHASHITNS BBICOKOH JIOJU «ITOBTOPHOW MPECTYITHOCTHY
CpeIm MBSHBIX OCYKIeHHBIX. bonee 40% BceX MOBTOPHBIX MPECTYIUICHNH OBLITH
COBEPILICHEI OCYKICHHBIMH B COCTOSHHUH aJIKOTOJBHOTO OIBSTHEHIIS,

4) IOBTOPHBIC TIPECTYIUICHHUS, COBEPIIEHHBIC MOAYYETHRIMH OCY>KIEHHBIMH,
00amaroT cpefHeM yPOBHEM JaTCHTHOCTH;

5) TOBTOpHBIE TPECTYIICHUS, COBEpPIICHHBIE OCYKICHHBIMH, B MEHBIIICH
Mepe 00IalaoT CTENEHbI0 KPHMIHOJIOTHIECKOTO IPO(heCCHOHANN3MA.
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O0cTosiTeIbCTBA, XapaKTEePHU3YIOLIHMeE YCIOBUSA KU3HHU
U BOCIIUTAHUS, MO/JIeKAIIHE Y4eTy NPH HA3HAYEHHHU
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AnHoTanus. Ha3HaueHue yrooBHOroO HaKa3aHHUsl HECOBEPILICHHOJIETHUM TpeOyeT
ydeTa 3HauMTeIbHO 00J1ee IHUPOKOro Kpyra 00CTOSTENbCTB, HEXKEIM T€, YTO MOIEKAT
y4eTy B OTHOIICHUH B3POCIIbIX MPECTYITHUKOB. ITO 00YCIIOBICHO BO3PACTHBIMHU OCO-
OGEHHOCTSIMH HECOBEPIICHHOJIETHUX. BMecTe ¢ TeM B [IeCTBYIOIEM YTrOJIOBHOM 3aKOHE
CoZiepKaHUe STUX OOCTOATENBCTB HE PACKPBIBACTCS, Ha IIPAKTHUKE IOHUMAETCA T10-pa3-
HOMY, UTO aKTyaJIH3UpYyeT HayuHbIE HCCIIEI0BaHNUsI, HAIIPABJICHHbIE HAa UX U3yUYEHHE.

KiroueBble ciI0Ba: HECOBEPILCHHOJICTHUM, HA3sHAYEHHE HAKa3aHUsA, YCIOBHUS
MKHU3HH, YCIIOBUSI BOCIIMTAHUSI, COLUATU3AIMS

Jons murupoBanmsi: JlonmatoB A.O. OOCTOATENBCTBA, XapAKTEPU3YIOIINE YCIOBHS
KU3HA M BOCIIUTAHWs, MOJISKALINE YyUETy NPH Ha3HAYEHHWH YrOJOBHOTO HAKa3aHWS
HecoBepleHHoneTHeMy // BectHuk ToMCKOro rocyqapCTBEHHOIO YHHUBEPCHTETA.
IMpaBo. 2023. Ne 49. C. 44-50. doi: 10.17223/22253513/49/4

Original article
doi: 10.17223/22253513/49/4

Circumstances characterising the conditions
of life and upbringing to be taken into account
when imposing a criminal sentence on a minor

Aleksandr O. Dolmatov'

! National Research Tomsk State University,
Tomsk, Russian Federation, adeostomsk@gmail.com

Abstract. The imposition of criminal punishment on juveniles requires taking into
account a much wider range of circumstances than those to be taken into account in
respect of adult offenders, which is due to the age peculiarities of juveniles.

At the same time, in the current criminal law and in law enforcement practice
these circumstances are not disclosed, which actualises scientific research aimed at
their study.

In the article the author concludes that the need to take into account the circum-
stances characterising the conditions of life and upbringing of a minor is generally
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recognised in domestic criminology and the science of criminal law. The author be-
lieves that it is necessary to consider the conditions of the environment of upbringing
based on the provisions of the theory of socialisation of personality, which studies the
impact of the social environment on the formation of the personality of a minor.

In the article, the author identifies circumstances characterising the conditions of
life and upbringing of minors. These include: consideration of circumstances charac-
terising the conditions of life and upbringing in the minor's family; data on the condi-
tions of life and upbringing in the educational institution and at the place of work; in-
formation about the circle of communication of the teenager, small informal peer
groups.

As a basis for classification, the author identifies the main institutions of socialisa-
tion of minors: family, educational institution, peer group.

The article presents the circumstances characterising the relationships in the family
of the minor, in the educational institution and informal peer groups, which are of crim-
inal-legal importance, as they should be taken into account when choosing the type of
criminal punishment.

Keywords: juvenile, sentencing, living conditions, conditions of upbringing, so-
cialisation
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Cratpsa 89 YK PO npennuceiBaeT npy Ha3HAYEHUN HAKa3aHUS HECOBEPIIICH-
HOJICTHEMY KpoMe OOCTOSTENBCTB OOMIETO XapaKTepa, MPeIyCMOTPEHHBIX CT. 60
YK P®, yunTheIBaTh psija CHCIHATBHBIX 00CTOSITENBCTB, CPEH KOTOPHIX Ha3BaHbI
«yCIIOBHS KU3HH U BOCIIUTAHUSI HECOBEPIICHHOJICTHETOY.

Brumanwme cyneit HeoqHOKpaTHO 00pamanoch Ha HEOOXOIUMOCTh TIIATEIb-
HOTO y4eTa yKa3aHHBIX 00cTosATeNnbcTB BepxoBHbiM Cyom P®: B mocTanoBIe-
Huu [Tnernyma BepxoHoro Cyna PO ot 14 despais 2000 r. Ne 7, mocTaHOBIIE-
Huu [Inenyma BepxoBaoro Cyna P® ot 1 depans 2011 r. Ne 1. Ograko kpu-
TEPUU y9IeTa ITHX OOCTOSITEIHCTB HE OBLTH OIpEeNeNiCHB B YKa3aHHBIX ITOCTA-
HOBJICHISIX, YTO HCKITFOYAET BO3MOKHOCTh € JTHHOOOPA3HOT0 IPUMEHEHHS CY Ib-
sMu motoxkeHui cT. 89 YK P® 00 ocoOeHHOCTSX Ha3HAYCHHUS YTOJOBHOTO
HaKa3aHUs HECOBEPUICHHOIIETHIM M CTABHT IO COMHEHHE HCIIOTHIMOCTD Ca-
MOHW HOPMBEI.

B otedecTBeHHON KPIMUHOIOTHH 1 HAYKE YTOJIOBHOTO IIpaBa BOMPOC MCCe-
JOBAHMSI M YIETa YCIOBHH KU3HU W BOCIIUTAHMUS HECOBEPILICHHOJIETHUX MTPECTYII-
HHKOB OCOOCHHO aKTUBHO 00cyxmaics B 1970—1980-x TT., 4To ObIIO CBA3aHO C
npuastueM B 1960 r. YromosHo-mpoueccyansaoro kogekca PCOCP. Yuensivu
MPHU3HABAIOCH, YTO BaYKHYIO POJIb B OTPHIATEIHFHOM (HOPMHUPOBAHHUHN JIMTIHOCTH
HECOBEPIICHHOIETHUX UTPAIOT MUKPOCPEa U €€ COCTABHBIE AIIEMEHTHI — MAJIbIe
cormanbhbie Tpynmnsl [1. C. 51-55].

HccnepoBatenu mpu3HaBaid, YTO HAa MPECTYHMHOCTh HECOBEPHICHHOJICTHHX
OKa3BIBAIOT BIMSIHUC YCIIOBUS JKH3HU M BOCITUTAHIS, KOTOPHIC MIPEIAaTaloTCs HM
B JPYTHX MaJIbIX COIHMAIBHBIX TPYIIIaX: MIKOJIFHOM KOJUICKTHBE, KOJUIEKTHBE O
MECTy pabOThl HECOBEPIICHHOJETHETO, HEPOPMANBHBIX TPYIaxX CBEPCTHUKOB,
COCTABIISAIONIMX KpyT 001eHus moapoctka [2. C. 49].
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B coBpeMeHHOI KpIMHUHOIOTHH 1 HayKe YTOJIOBHOTO IIpaBa BOIPOC Ha3HaYe-
HUS YTOJIOBHOTO HAaKa3aHWs B OTHOIICHHH HECOBEPIICHHOJETHHX TAKKE H3Y-
9aJcsi MHOTHMH HUCCIICTOBATEIISIMH.

JILM. TIpo3ymMeHTOB OTMEYAET, YTO WHANBUTyaH3aIHs MEP YTOJIOBHO-IIPABO-
BOT'O BO3JICHICTBUS B OTHOLIEHIH HECOBEPIIICHHOJICTHIX HEBO3MOXKHA O€3 BCECTO-
POHHETO M3y4YeHHsI M OIEHKH HE TOJNBKO XapaKTepa M CTEHEeHH OOIIECTBEHHOM
OITACHOCTH, HO | JIMYHOCTH HOJPOCTKA, OOCTOSATENBCTB Jela, & TAKKE 00CTOSTEIb-
CTB, CBSI3aHHBIX C YCIIOBHSMH CEMEHHOT'O BOCIHTAHHUS HECOBEPIIICHHOJICTHHX : CBE-
neHust 00 00pa30BaTEIFHOM YPOBHE B OTHOIIICHUH POJUTENEH, JaHHBIE, TIOKA3bIBa-
OIIYE CONUATIFHOE TIOJIOKEHIE POIUTEINEH, CBEICHHSI O TOXOIaX POUTENCH, a clre-
IOBATENBHO, M 00 YPOBHE JKU3HM CEMBH, KaKOi 10 cueTy Opak y poauTemnei, HH-
(hopMammsi 0 B3aMOOTHOIICHUSIX B CEMBE, CBEJICHHUS O HE(hOPMAITBHOM OKPYKESHHN
HECOBEPIICHHONIETHETO (0OCTOATENILCTBA, PACKPHIBAIOIINE MOTHBBI BXOXKICHHSI
MOJPOCTKOB B TPECTYIHBIE TPYIIIBI; MEXaHU3M TAKOTO BXOKICHUS; MPOOIIEMBI
aJIanTalliK TIOJJPOCTKOB B TpecTyMHBIX rpymmax) [3. C. 166-167].

[IpumeuatensHa Touka 3peHus E.B. Biarosa 00 ydete o0cTosSITEIBCTB, TIEpE-
yncieHHbIX B ¢T. 89 YK P®. CormacHo mo3umnuu aBTopa, y4eTy MpH Ha3HAYeHUN
HaKa3aHUA MOJIekKAT HE JTI00bIe yKa3aHHBIE B HEW (haKTOPHI, 8 TOIBKO HMEIOIIHe
HETAaTHBHYIO (OTPHIATEIHHYIO) HAIIPABIEHHOCTD, IOCKOJIBKY HAJIMYHE TTOIOKH-
TEJBHBIX YCIIOBHI HE MOXET CBHIICTEIHCTBOBATE O I1€JIECO00Pa3HOCTH OBBIIIE-
HUsI HaKa3aHus HecoBepieHHonetHemy [4. C. 131].

[To muennto FO.M. AHTOHSIHA ¥ COaBT., HECMOTPS HA TO, 9YTO KPUMHUHOJIOTH-
YeCKUEe acCHEeKTHl YCIIOBHH JKH3HH HECOBEPIICHHOIETHUX 0c000 HE MPUBJIEKAIH
BHUMAaHUS OT€YECTBCHHBIX UCCIIEIOBATEIICH, JIUIIH C TIOMOIIBIO MMEIOIEeHCs NH-
(hopMaIe 0 cocTaBe CeMbH IPAaBOHAPYIITUTENCH, XapaKTepe OTHOIICHUH B HEH,
COBEPILCHAN POJUTEISIMI aMOPAJIbHBIX WM HMPOTUBOIPABHBIX ACHCTBHUHN H T.II.
HEJb3s 00BSICHUTH MpecTynHoe moBeaeHue [S. C. 73].

He BmaBasicy B aHanm3 BhIIIEyKA3aHHBIX MO3HUIIMA aBTOPOB, MOXKHO MPUUTH K
BEIBOIY, YTO HEOOXOAMMOCTD ydeTa 00CTOSTEIBCTB, XapaKTCPUIYIONIUX YCIOBHSI
KHU3HH W BOCIUTAHUS HECOBEPILCHHOJICTHETO, SBISIETCS KPUMHHOJIOTHYECKH
00yCIIOBJIICHHOM.

Kakne xe 06cTOsSTEIBCTBA, XapaKTEPH3YIOINE YCIOBHUS JKU3HU M BOCTIUTAHUS
HECOBEPIICHHOJIETHHX, CIEAYET MPU3HATh B KAUeCTBE 3HAYMMBIX ISl Ha3Haue-
HUS UM YTOJIOBHOTO HakazaHus? [IpencraBisieTcs, 9To B XapaKTEpUCTHKE yCIIO-
BHH JKU3HH U BOCIIUTAHHUS HECOBEPILCHHOJICTHUX IPECTYITHIKOB CIEAYET OTTaJ-
KHABaThCSI OT OCHOBHBIX WHCTHTYTOB COLWANM3AINN JITIHOCTH — COIUAIBHBIX
TPYIIII, COCTABITIONINX ONrKai1iiee OKpyKeHIe HHANBU/IA F BRICTYIAIONIHX B Ka-
9YeCTBE HOCHUTEINCH Pa3lMYHBIX HOPM M IIEHHOCTEH, PEeTyIHPYIOMNX MOBEICHIE
uHAnBUAA. [I0CKOBKY ITOBEIeHE HECOBEPIICHHOIETHIX, B TOM YHCIIE TPECTYII-
HOE TIOBE/ICHNE, O0YCIOBIIEHO BO3/ACHCTBHEM COLHMAIBHON Cpelpl, HEOOXOIMMO
paccMaTpUBAaTh YCIOBHS ATOH CPEIbl HCXOS U3 MTOJIOKEHUI TEOPHUHN COITHAIN3a-
MY JTMYHOCTH, B paMKax KOTOPOM M3y4aeTcsl BO3ACUCTBHAE COMHAIBHON CpeIb
Ha (opMIpOBaHUE TMIHOCTH HECOBEPIICHHOIECTHETO.

Counanuzamus pacCMaTpPUBACTCS B COIMATBHON TICHXOJIOTHU KaK MPOIecc 1
pe3yIbTaT COIMAJBHOTO pa3BUTHSA YEIIOBEKA, YCBOCHUS M BOCIPOHM3BOACTBA
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WHANBUAOM COIHAIBHOTO OIBITA, OCYIIECTBIIIEMOTO B OOIIEHUH 1 IESTENEHOCTH
[6. C. 84]. 1.C. KoH yka3bIBaJI, 4TO COITMAITM3AIHS IPEICTABIACT COOOM MpoIiecc
YCBOCHHS WHAWBUIOM OIIPENICIICHHON CHCTEMBI COIHABHBIX POJICH U KyJIbTYPEI
[7.C. 101].

BwMmecTe ¢ TeMm conmanbHOE CTAaHOBIICHHE YEIIOBEKA IPOUCXOIUT B PA3HBIX CO-
OUANBHBIX Tpymnmax. CeMbs, IIKOJIa, KOMIAHUS CBEPCTHUKOB — T€ TPYIIIEI, B KO-
TOPBIX OCYIIECTBIIETCS COIMANN3AIMS HECOBEPIICHHOJETHHX JIMI[ B BO3pacTe
14—-18 met. [JanHbIe TPYMITHI, 3a/1AI0IIHUE CHCTEMY BHEITHEH PETYJIISIIUH MOBEIC-
HUS MHIMBHU/A, B COIMAIGHON MICUXOJIOTHH HMEHYIOTCS HHCTUTYTaMH COLUAIH-
3aIUH.

dopMupoBaHUE THIHOCTH HECOBEPIICHHOIETHETO 00YCIOBIEHO YCIOBHIMU
KHU3HH B CEMBC U B IPYTUX COIMAIBHBIX TPYIINAX, COOTBETCTBYIOIINX WHCTUTY-
TaM CONUATN3AINA JTTIHOCTH.

PaccMmoTpuM 00CTOSTENBCTBA, XapaKTEPU3YIONINE YCIOBUS JKU3HI U BOCIIH-
TaHWsI HECOBEPIICHHOJICTHIX MO OJIOKaM, BEIICIICHHBIM Ha OCHOBE OCHOBHBIX HH-
CTUTYTOB COIHMANN3AIAN HECOBEPIICHHOJICTHUX: 1) ydeT 00CTOsTENBCTB, Xapak-
TEPU3YIOIIUX YCIIOBUS KHU3HH M BOCITUTAHUS B CEMbE HECOBEPIICHHOJICTHETO;
2) naHHbIE 00 YCJIOBUAX JKU3HU M BOCITUTAHUS B 00pa30BATEIHLHOM YUPEHKICHUN
W TI0 MECTy paboThl; 3) CBEICHUS O Kpyre OOIIEHHS MOIPOCTKA, MaIIbIX Heop-
MAaJIBHBIX TPYIIIaX CBEPCTHUKOB.

YT0m0BHO-TIPaBOBOE 3HAYCHHUE JAHHBIX O B3aHMOOTHOIICHUSIX B CEMbE HECO-
BEPIICHHOJCTHETO BHIPAKACTCS B CIEAYIOIINX OOCTOATEIBCTBAX, KOTOpPEIC
IOJDKHBI YUUTBHIBATRCS TP BEIOOpE BUA YTOJIOBHOTO HAKa3aHUS:

1. Obcmosmenvcmaa, xapakmepuszyowiue ompuyamenbHoe 8030elicmeue Ha
Heco8epuleHHONEMHe20 8 e20 cembe:

— pOIWTENH BEIyT aCOUMANBHEIN 00pa3 KU3HH, HE PadOTaIOT, UMEIOT aJIKO-
TOJNBHYIO ¥ (WJIM) HAPKOTHYECKYIO 3aBUCHMOCTD, B CHILY STHX MPHYHUH HE 3aHH-
MAalOTCsl BOCITMTAaHWEM peOCHKa,;

— OTHOIICHUS MEXKIy POTUTEISIMU PE3KO HETaTHBHBIC, KOH(INKTHBIC, POIH-
TEJIM HETATUBHO OTHOCSITCS K MPOIIECCY BOCIUTAHUS ICTEH;

— TIOJIOKUTEIBbHBIE SMOIIMOHAIBHBIC KOHTAKTH MEXKTy POTUTEIISIMA U JETHMH
OTCYTCTBYIOT;

— MaTepuaNbHO-OBITOBEIC YCIIOBHS B CEMbE HEIOCTATOUHBI ISl O0CCIICUCHHSI
OCHOBHBIX ITOTPeOHOCTEH HECOBEPIICHHOIECTHETO.

[pu HanwIIH TIEPEINCICHHBIX O0CTOSTENBCTB CIEAYET YACIITh 0c000€ BHH-
MaHHE aHAIN3Y IeJIecO00Pa3HOCTA OCTABJIICHUS HECOBEPIICHHOIETHETO B HETa-
THUBHBIX YCIOBHSIX CEMEIHOTO OKPY)KEHHs, KOT/Ia HECOBEPIICHHOJCTHHH OyIeT
OCTaBaTBCS B TEX )K€ YCIOBUSX, KOTOPHIE SBISIOTCS MOITHBIM CTHMYIIOM €TO
TANBHEHIIeH TecOoraIn3aliil U MPEMSTCTBYIOT UCIPAaBICHUIO HECOBEPIICHHO-
JIETHETO W TPEIYTPEKICHUIO COBEPIICHISI UM HOBBIX IpecTyIuieHui. [Iprnopn-
TETHBIMH MEpaMH BO3ICHCTBHS HAa TaKUX HECOBEPIICHHOICTHUX IPEICTABIIS-
FOTCSI MEPHI, CBSI3aHHBIE C M3BATHEM HECOBEPIICHHOJICTHUX U3 KPUMHHOTCHHBIX
CEeMEHHBIX YCIIOBHH (HampuMep, IPHHYIUTEIBHBIE MEPHI BOCITUTATEIEHOTO BO3-
neiicteust (IIMBB), mpenmnonararoniye n3baTue HECOBEPIICHHOICTHETO U3 CEMbH
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— IOMEIICHHE B CIENHAIFHOE yueOHO-BOCIUTATEIBHOE YUPEKICHHIE 3aKPBITOTO
THTIA).

2. Obcmosimenbcmea, xapaxmepusyiowiue noioxicumenvhoe gozoeticmaue Ha
Heco8epuleHHONeMHe20 8 cembe.

— OJaronpusATHBIC B3aHMOOTHOIICHUS POJUTENCH MEXIy coOoi M ¢ pebeH-
KOM;

— HaJIYHUE ITOJIOKHUTEIBHBIX SMOIIOHABHBIX KOHTAKTOB MEKIY IETHMH U PO-
TATEISIMU, TTOJIOKUTEIFHOE U OTBETCTBEHHOE OTHOIIICHHE POIUTEIICH K IIPOIecCy
BOCIIATAHUS;

— IOCTaTOYHEIE IUIS YAOBIECTBOPECHHUS OCHOBHBIX MTOTPeOHOCTEH pedeHka Ma-
TEPHUANEHO-OBITOBBIC BO3MOKHOCTH CEMBH.

B ciyyae npeobnamganus mepeunciieHHBIX 00CTOSITENBCTB TP BhIOOpE BHJIA
YTOJIOBHOTO HAaKa3aHUS CICIYET HICXOJUTh U3 IEIeCO00pa3HOCTH Ha3HAUCHS Ta-
KHAX BHIIOB YTOJOBHOTO HaKa3aHWUs, KOTOPHIE HE MPEIONIATaloT U3bATHE HECO-
BEPILICHHOJICTHETO U3 CEMEHHOTO OKPYKEHHS, T.C. HaKa3aHUH, aTbTePHATHBHBIX
JIUIICHUIO CBOOOIBI, a Takxke IiesiecooOpasHocT npuMeHeHus [IMBB, cBs3aH-
HBIX C OCTaBIICHHEM HECOBEPIICHHOJIETHETO B ceMbe. [Ipn 3TOM B mepByro oue-
penp CleIyeT paccMaTpruBaTh eneco00pa3HOCTh Ha3HAUCHHS TAKUX BHUIOB yTo-
JIOBHOTO HaKa3aHWs, KOTOPBIE IPEIIONaraloT BO3MOXKHOCTh BO3JOXKCHHS Ha
OCY>KICHHOTO OIOJTHUTEIHHBIX 00S3aHHOCTEH, YBEIMUNBAIONINX BOCITUTATEIIh-
HBII TOTCHIIAAN CEMBH: 3aIIPET UCTIONB30BAHMS OTIPEICIICHHBIX (POPM JI0CYTa, 3a-
MIPEeT IMOKUAATh MECTO KUTEIBCTBA TIOCIIE OIPEICIICHHOTO BPEMEHH H .

[enbto yueTa BO3AEHCTBIS Ha HECOBEPIIIEHHOJIETHETO CEMEMHOTO OKPY KEHUS
SIBIISICTCSL OTIPENeNICHHE LEeIeCO00Pa3HOCTH M3BATHSI HECOBEPIICHHOJICTHETO H3
CceMbH, JTHOO OCTaBJICHHUS €T0 B ceMbe. B 7T0i cBsa3u B.A. YTKUH BeIgEHsET C
TOYKH 3pEHHS 00BEKTa BO3ICHCTBHS HENCHUTCHIIMAPHBIX YTOJIOBHO-TIPABOBBIX
CaHKIM{ HAa OCHOBE KPHMMUHOJOTHIECKIX JAHHBIX TaKHe KaTeTOPHH BHHOBHBIX,
KaK: He HYXXJAIOIIHecs B M30JLIH, HO TPeOYIOIne HaI30pa ¢ «UIBATHEM» C
MIPEKHETO MECTa JKUTENBCTBA; HYKIAIOUIMECS B OTPAHUYCHHSIX 110 MECTY JKH-
TENbCTBA; HE HYKJAIOIINECs B OTPAHUIEHUSX 110 MeCTy xuTenbeTna [8. C. 98].

Takum 00pazoM, y9eT CHEHUATBHBIX OOCTOSTENBCTB, XapaKTEPHU3YIOIINX
YCIIOBHS XM3HM M BOCIHTAaHHS HECOBEPIICHHOJIETHETO, WMEET 3HAUCHHE He
TOJIBKO B paMKaX HaKa3aHHii, HO M MHBIX YTOJIOBHO-IIPABOBBIX CAHKIIHH.

YT0m0BHO-TIPaBOBOE 3HAUCHHE HH(POPMAITIH O B3aHMOOTHOIICHUSIX HECOBEP-
MICHHOJICTHETO B 00pa30BaTEIbHOM YUPEXKICHHH, B KOTOPOM OH oOydaeTcs (0
MecTe paboThl), BBIPAKASTCS B CIICAYIONMX O0CTOATEILCTBAX, KOTOPBIC TOIe-
AT ydeTy Ipy Ha3HAUYCHHUH YTOJIOBHOTO HAKa3aHUS:

1. Jlanunvie 06 obpazoeamenvHom yupedxcoeHuu (Mecme pabomul), Xapaxme-
pusyiouue noaoxcumenbHoe 8030elcneue Ha HeCo8ePUIeHHOIENHe20, COBePULUB-
uie2o npecmynieHue:

— YCTOSIBIIMECS TIOJIOKUTEIIHHBIE B3aNMOOTHOIIICHHS HECOBEPILICHHOJIETHETO,
COBEPIIHMBILETO IPECTYILICHUE C APYTUMH YIAIIUMICS, ITeAaroraMu;

— mpeobiIafaHne MOJIOKUTENBHBIX YMOIIMOHATBHBIX KOHTAKTOB;

— TIOJIOKUTENFHOE BIMSHHAE B3POCIBIX JIAI] B TPYIOBOM KOJUIEKTHBE.
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[Tpu BeIsIBICHNN TOJOOHBIX OOCTOSITENECTB CIIEAyeT N30eraTh Ha3HAYCHMUS Ta-
KX BHIIOB HaKa3aHWsL, KaK UCIIPABUTENBHBIC M 00s3aTEIBHBIE PAOOTHI, KOTOPEIE
MOTYT IIOMEIIATh IPoIeccy 00yUYeHNUs, YMEHBIINTE CBSI3b HECOBEPIICHHOJIETHETO
C TeM HHCTUTYTOM COIMAJIM3alH, KOTOPEII OKa3bIBaET HA HETO MOIIHEHIIIEE T10-
JIOXKUTENFHOE BOCIIUTATEIIHHOE BO3ICHCTBHE.

2. Obcmosmenvcmea, xapakmepusyloujue ompuyamenbHoe go3oelicmaue Ha
Heco8epuleHHONeMHe20, COBEPUIUBILIe20 NPeCYNIeHUe:

— mpeobNaanre B MEKIIMYHOCTHOM OOIIEHHH HECOBEPIICHHOJIETHETO C IPY-
THMH YYaIIIMUCS U ITearoraMy OTPHLATEIHHBIX B3aHMOOTHOIICHUH;

— mpeobamanne OTPUIATETFHBIX IMOINOHAIBHBIX KOHTAaKTOB;

— OTUYK/ICHHE €TO OT KOJUICKTHBA yUAIIXCSI.

Hannvle o 83aumoomHouienusx HecosepuieHHONemH1e20 No mecmy pabomul,
Xapakmepuzyiowue ompuyamenbhoe 6030eliceue HaA HeCco8epUleHHOIemHe2o,
cogepuiuguieco npecmyniieHue: HETATUBHOE BIUSHIE B3POCIBIX JIHII B TPYIOBOM
KOJUIEKTHUBE.

VYdeT cBeIeHnH 0 B3aMMOOTHOIIICHUSIX B CEMbE HECOBEPIICHHOJICTHETO, KOM-
MAHUH CBEPCTHUKOB, €TO YIeOHOH M TPyIOBOW AEATENFHOCTH MPEIOCTABISCT
CyIly BOBMOYKHOCTBD [UTSI OIITUMAIIBHOTO IIPOTHO3MPOBAHHUS NANbHEHINETO ITOBE Ie-
HUS HECOBEPILCHHOJIETHETO M, HCXOMS U3 3TOT0, BEIOMPATh BUA U pa3Mep Haka-
3aHUs, B HANOOJBIIEH Mepe COOTBETCTBYIOMIETO JOCTHKEHUIO IIETICH HCIpaBIie-
HUSI HECOBEPIICHHOJIECTHETO W MPEAYNPEKICHISI COBEPIICHUS UM HOBBIX IIpe-
CTYIUICHHH.

[Tonaraem, uro pazwsicHerust B mocranoBneHnn [Ineayma Bepxosrnoro Cyna
Poccuiickoii ®eneparui 0 COJCpXKAHUKA OOCTOSATEILCTB, XapPaKTCPU3YIOIIHX
YCIIOBHSX KM3HU W BOCIIMTAHUS HECOBEPIICHHOIETHHX, MOTYT CIIOCOOCTBOBATh
oosiee A3PPeKTUBHOMY U STMHOOOPA3HOMY IIPUMEHEHHU O TIOJI0XKEeHHH CT. 89 Yro-
nmoBHOTO Kozekca Poccutickoit deneparum.
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Abstract. After the dissolution of the Austro-Hungarian Empire, it became neces-
sary to organise the constitutional order in the former Cisleithan lands, as well as to
establish state borders. The territory of the new Austrian state was defined by domestic
legislation and international treaties.

The adoption of the Act on the Transfer of State Power in the Lander on 14 No-
vember 1918 becomes truly revolutionary. However, this law is heavily criticised by
Hans Kelsen, professor at the University of Vienna and consultant to the State Chan-
cellery.
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Fundamental questions about the future relationship between the state and the Lén-
der were vigorously debated at the Land Conferences. The Lander favoured the Swiss
model of a federal state, as opposed to the English system of self-government.

The collapse of the empire, the rupture of former economic ties, and the construc-
tion of a new state formation led to the growth of separatist sentiments in the Austrian
states. On the initiative of the Salzburg Christian Socialists, representatives of the "Al-
pine lands" at a meeting in Salzburg began to develop a unified position. The proposal
of the Christian Socialists was strongly opposed by the other parties. Subsequently,
State Chancellor Renner commissioned Kelsen to draft a constitution for the State Gov-
ernment.

The resolution of the Tyrolean Landtag of 27 September 1919, which served as a
powerful impetus for the final resolution of the constitutional question and a call for the
Austrian states to cooperate, resonated with the public.

Shortly before the opening of the land conference in Salzburg (15-17 February
1920), at which it was planned to discuss the question of the federal or unitary character
of the new state, a series of publications were published under the general title "Prelim-
inary Draft of the Austrian Constitution". Modern scholars attribute the authorship of
these texts to Hans Kelsen.

The text of the constitution was not fully finalised before the Constituent National
Assembly. Nevertheless, representatives of political parties supported the implementa-
tion of constitutional reform.

However, after the Federal Constitutional Act of 1920, many issues remained un-
resolved, in particular the division of Lower Austria and Vienna and the inclusion of
Burgenland. There were still separatist movements in Western Austria.

In 1922, the first commentary on the Federal Constitutional Law of 1920 was pub-
lished. Hans Kelsen's co-editors were Georg Frohlich and Adolf Merkl. All three wit-
nessed not only the birth of the new state of German Austria, but also its political and
legal development until the constitution was adopted.

Keywords: federal constitution, sovereignty, land conferences, Landtags, constitu-
tional projects, G. Kelsen, M. Mayr

For citation: Krovelshchikova, V.V. & Chalmova, O.A. (2023) Austrian states in
transformation processes (1918-1920). Vestnik Tomskogo gosudarstvennogo
universiteta. Pravo — Tomsk State University Journal of Law. 49. pp.51-59.
(In Russian). doi: 10.17223/22253513/49/5

[Tociie pacriaga ABcTpo-BeHrpuu Bo3HHKaeT HEOOXOJIUMOCTh OpTaHHU3AIAN
KOHCTUTYIIHOHHOTO TTOPSIKA B OBIBIIIX HUCICHTAHCKAX 3E€MIISIX, a TakXkKe ycTa-
HOBJICHHUS TOCYIAapCTBEHHBIX TPaHUIl. TeppUTOpHS HOBOTO aBCTPHUCKOTO TOCY-
IapCcTBa, KaK U B Clydae ¢ APYTHMH €BPOIICHCKAMU TocynapcTBamu mocie Ilep-
BOW MHPOBOH BOWHBI, ONPEAEISIIACh BHYTPUTOCYIAPCTBEHHBIMU 3aKOHOIATETh-
HBIMU akTamu [ 1] 1 MeXIyHapOoaHBIMH JT0TOBOpaMH [2].

[Mpunstue 3akona «O mepenayde Tocy1apCTBEHHON BIACTH B 3eMIIsIX» 14 HO-
siopst 1918 1., KOTOPBIH TpeyCMaTPUBAIT TTOTIIONMICHUE 3eMIIIMH «OBIBIIUX TOCY-
TapCTBEHHBIX OKPYXHBIX OPTaHOB BJIACTH», CTAHOBHTCS ITO-HACTOSIIIEMY PEBO-
TOIMOHHEIM. OZHAKO HACTOSIINI 3aKOH BBI3BANI CEPHE3HYIO KPUTHKY CO CTO-
ponsi I'. Kenbzena [3]. I1o muenuto Kenp3eHa, yka3aHHBIN akT, MpU3BaHHBIN MO~
YHHUTH 3€MENIbHBIE OPTaHbl BIACTH IICHTPAILHOMY TOCYAAPCTBY, HMEET IPSIMO
MTPOTUBOIIOJIOKHBIH d(PPEKT.
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VYxe Ha cienyronuid neHb ['anc Kenbsen, nmpodeccop BeHckoro yHuBepcu-
TeTa ¥ KOHCYNBTaHT ['ocymapCTBEHHOW KaHIEISAPUH, MYOJIHKYeT 3aKIIOucHHE,
MOCBSAIICHHOE POJH 3eMellb B Oynmymiedl KoHCTUTYnuu Hemenkoi ABCTpHH.
[To MHEHHUIO TOCymapcTBOBEAa, ABCTpHs OyneT npeodpa3oBaHa B (eepaTHBHOE
roCyIapcTBO, HO 3TO HE O3HAYaeT, YTO OHA CTaHeT «(KOH)(eaepamnuen 3eMeiby.
Kenp3eH moguepkuBaeT, 4To «CyBEPEHUTET OBLI MPEJOCTABICH HE 3eMIISIM... a
HarmonaneHOMY coOpanuio» [4].

[To muennto Anonbda FOmmyca Mepkiisi, TeppUTOPHAIILHBIN BOIPOC, Kacaro-
IIUHCS TPAaHUI] 3eMeJb, TOIDKCH OBITh OJHO3HAYHO PEUICH B IIONB3Y CIUHOM
TOCYJapCTBEHHOH TEPPUTOPHUH, TOIBKO TOTAa CTAHOBUTCS BO3MOKHBIM TOBOPHUTH
0 HEMEIKO-aBCTPUHUCKOM KOHCTUTYIIHOHHOM IIpaBe. B mpoTwBHOM cirydae BO-
MIPOC O TEPPUTOPUATEHOMN MPUHAICKHOCTH 36MEIIb MOJKET OBITH CITOPHBIM KaK ¢
TOYKH 3PCHUS BHYTPU3EMEIHHOTO YIIPABICHHS, TAK M B CBETE IMPOTHBOPEUALITHX
JIPYT IPYTy TMOJUTHYECKUX BO33peHUH [5].

dyHnamMeHTaTBHBIE BOIIPOCH 0 OYAYIINX B3aHMOOTHOIICHUIX TOCYIapCTBa U
3eMellb OypHO OOCYXKIAINCh B PaMKax TPEThel 3eMelbHON KoH(epeHmu. Jle-
0aThl IUTH ¢ sTHBapst 1o peBpasb 1919 1., HakaHyHE BHIOOPOB B YUpeAUTENBHOE
HaIlMOHAJIbHOE cOoOpaHue. 3eMJIM BBICTYIAIM B TOJICPXKKY IIBEHIIAPCKOW MO-
nenu (heaepaTUBHOTO TOCYAapCTBa, B IPOTHBOBEC CHCTEME aHTIIMICKOTO CaMmo-
VIpaBICHHUS.

Pacnan nmrepun, pa3pbiB IPeKHIX YKOHOMHUYECKUX CBSI3€H, CTPOUTENHECTBO
HOBOH TOCYIapCTBEHHOM (hOpMaIiy IPHBEIH K POCTY CEMapaTHCTCKIX HACTPOE-
Huid. Tak, Beaymme MOMMTHYECKAE CHIBI THPOJS OTCTaWBaIXd MO3UIHIO, CO-
TJIACHO KOTOPOM 3€MITH BIIPAaBE CAMOCTOSTEIBHO PEIIaTh CBOIO CYAp0y IOCIIe Ma-
nenust MoHapxud. OO0 3TOM IPsIMO TOBOPHTCS B Jlexmapariy o IprucoeIMHeHIN
Tupounst k Pecniyoiimke Hemenikas ABctpust (0T 25 HosiOps 1918 1.).

BecHoit 1919 r. Ha 3amaze ABCTpHH HAOIOIACTCS YCHIICHHUE PaUKaIBHBIX
cenapatuctckux TeHaeHnni. Tak, 11 mast 1919 r. 80% nacenenus @opapiasdepra
MIPOTOJIOCOBAJIO 33 BXOXK/IEHHE B cocTaB llIBeiiniapru B kauecTBE HOBOT'O KaHTOHA
[6]. TupomnbIel 00CYXIau co3aHue He3aBHCHUMOro CBOOOTHOTO rocynapcTBa
THupons B Ka4ecTBE rapaHTa COXPAHEHHS SIHMHCTBA 3€MITH.

12—13 mas 1919 r. npencTtaBuUTeNN «albMUHACKUX 3€MEINb» Ha BCTpPEUYE B
3anp0ypre HayaM BeIpabaThIBATh €AMHYIO MO3UIMI0. B HanmonaisHOM co-
Opanuu 14 Mas 1919 1. gemyTaThl XpUCTHAHCKO-COITMATILHOM MAPTHH BO TJIaBe
¢ Muxasnem Maiipom, aermyTatoM oT THPOJIS, BEIHOCAT Ha 00CYXJICHHE TIPO-
eKT (QemepanbHONl KOHCTHUTYHHH. B 3akoHONpoeKkTe MpenmpuHUMAECTCS MO-
MBITKA TPEOIOJICHIS IPOTHBOPEUHS MEXKITY IICHTPAIH3MOM H (PeIeparIn3MoM
MyTeM YETKOTO pa3TrpaHUUYCHUS TOTHOMOYNH MEXKIY IEHTPATBHON BIACTHIO U
semisiMa. Ilpenmourenne otmaercs ¢enepadbHOW MOAENH KOHCTUTYLHH
[Betinapckoit Kondeneparuu n konctutynuu CoenuHeHHbIX 11ItaToB Ame-
puxwu [7].

[pemnoskeHne XprUCTHAH-COMUATIIICTOB BCTPETHIIO PE3KOE HETIPUSTHE CO CTO-
ponsl npyrux maptuil. Bnocneacteum ['ocynapcTBennsiii kauigep Pennep mopy-
gaeT Kenb3eHy OArOTOBUTE MPOSKT KOHCTUTYINH ULt ['ocymapCcTBEHHOTO TIpa-
BUTENBCTBA.
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OOIIecTBeHHBIN PE30HAHC BBI3BANA PE3OJIOIMS THPOIBCKOTO JIAHATara OT
27 centsiopst 1919 1.: «...rocyaapcTBeHHass KOHCTUTYIHS PecrryOnuku ABCTpHS
(PecniyOimmkun Hemerkix AJIBIIMIACKUX 3€Mellb) MOXKET OBITh CO37]aHa TOJIBKO Ha
(enepanbHOI OCHOBE U, CIICIOBATEIILHO, HE 0€3 C corjiacus 3eMelib U HeoOXoIu-
MOT'0 COTJIANICHHS O KOHCTUTYIIMOHHOM CTATYCE, M IOATOMY IIPUBETCTBYET yCHIIHSI
HBIHEITHETO ['0cymapCTBEHHOTO IPaBUTEIHCTBA, HAIIPABICHHBIE HA CO3IaHme (he-
JiepaTUBHOTO TocyaapctBa mo npumepy llIBeitiapuu, HO OocTaBiseT 3a 3eMiled
TIPaBO OKOHYATEIHHOTO PEIICHUS O TPUHSITHH MTPOEKTa KOHCTUTYIUI [8].

12 okTs0ps 1919 r. Ha cenpMoit 3eMenbHON KoH(epeHimy B Bene [Nocynmap-
CTBEHHBIN KaHIIep Pernep momyumn «Jlokiaa o nmpoekre ¢peaepabHoi KOHCTH-
Tyrun PecryOmikun Hemerkinx ANTBIHIACKHX 3eMeIby, ToaroToBiaeHHbIH [1ITeda-
HOoM Danb3epoM. [IpoEKT KOHCTUTYIHOHHOTO KOMHTETA THPOIBCKOTO JIAHITara
ObLT onyOsmkoBaH 7 stHBaps 1920 . B razere Arbeiter-Zeitung [9].

10 ssaBapst 1920 1. B razete Neue Freie Presse nosBnsietcs ctaths «K mpoekty
(benepanbHON KOHCTHTYIUH TUPOIHCKOTO JIAHATATay 32 aBTOPCTBOM IIPEIIOIaBa-
Tens rocymapctBeHHoro npasa [10]. [TyOnukamust HauWHACTCS C aHAIN3a BHYT-
PUTIONUTAYECKONW CHTyalud ABCTPHUH, CIIOXHBIICHCS HA MOMEHT IyOIMYHOTO
00CyXIeHns KOHCTUTYIIHOHHOTO TPOeKTa. ['ocynapcTBoBen oOpaliaeT BHHMA-
HUE, 9TO MPOEKT (pereparbHON KOHCTUTYIMH pa3paboTaH He YUpeAuTEeITHHBIM
HaIIMOHAJIBHBIM COOpaHUEM, 8 KOHCTUTYIIHOHHBIM KOMHUTETOM JlaHATara Tuposst.

B kauecTBe MOTOKUTETHHOTO TPUMEPA TPUBOJUTCS pabOTa HEMEIIKOTO Yupe-
JTUTEILHOT0 coOpaHus B Belimape, koTopoe Bcero 3a moiiroja (GpeBpainb — aBrycT
1919 r.) OCyIIECTBIIIO TPAHIMO3HYIO PabOTy IO CO3JMaHHIO HOBOW MMmepckoit
KOHCTUTYIIMHA. ABTOP HOJUEPKUBACT, YTO «ABCTPUHCKHE JIAHATATHA B OTKPHITOM
MIPOTHBOPEYHH C ACUCTBYIOMIEH KOHCTUTYIIEH OCTIAPHBAIOT ITOJTHOMOYHE Yupe-
IUTEIFHOTO HAMOHAIBHOTO COOpaHUs IO MPOBEICHNI0 KOHCTHTYIIMOHHON pe-
($hopMbI...». «Ho KorJa MONMTHYESCKHIA IIEHTP TSDKECTH JISKUT He B HarmoHaus-
HOM coOpanmnu U He B ['ocymapcTBEHHOM IpPaBUTEIBCTBE, a B JIAHATArax M 3e-
MEJBHBIX MPABUTENBCTBAX, TO TOTJA 3TO... IPHBEICT K KOHIY YHUKAJIFHOTO 00-
paszoBanust Hemetnkoii ABCTpum.

Peus unet He Tonmpko 0 3akoHe «O mepenaye rocyJapCTBEHHBIX MTOJHOMOYNH
B 3eMJIsiX» OT 14 Hos0ps 1918 1., HO M 0 mepegade BCEro rocyAapCTBEHHOTO
VIpaBICHAS B CPEIHNX M HU3IINX HHCTAHIMSIX 3€MEIBHBIM IIPABUTEIIHCTBAM, U3~
O6nupaeMbIM JaHATaramu. «IIpocTo yImyckaeTcs u3 BUIY, — IUIIET aBTOP, — UYTO C
caMOro Hayajia, Hapsjy C PEeBOJIOIHOHHBIM (opMmupoBaHueM Hewmerkond AB-
CTpUH Yepe3 TakK Ha3biBaeMoe BpemeHHOe HarmoHaIbHOE COOpaHne, TaKkKe CO-
CTOSUIHCH PEBOIIOIMOHHBIC (DOPMHUPOBAHUS OTHCIEHBIX 36MEJb Yepe3 BPeMEH-
HBIC 3eMEIIbHBIE COOpPaHUs, H YTO TAKHE CYBEPCHHBIC 3eMIH, COPMUpPOBAHHEIE,
TaK CKa3aTh, HA OCHOBAHWW COOCTBEHHOTO MpaBa, BO3HUKIIN CHAYaa 4epe3 Top-
JKECTBEHHBIE “‘NIEKIapalii O TMPHUCOSAWHEHUN , KOTOPHIE JIEaT B OCHOBE
HEMEIKO-aBCTPHICKOTO TOCYIapCTBa. DTH ACKIApaUH O IPHCOCTHHEHIH, KOTO-
pHBIe, OJTHAKO, CIIENIANN HE BCE 3€MIIH, TI0 CBOEMY COJIEPIKAHUIO MMEIIH IIOTHOCTHIO
JOTOBOPHEIH Xapakrep. CaM mporiecc (OpMHPOBAHHUS TOCYyIapCTBA Yepes NeKIa-
pauuMyd O TIPUCOEIWHEHWW CaMOCTOSTENBHBIX ‘‘3eMENb’, SIBISETCS, KOHEYHO,
HECOBMECTUMBIM ¢  (opmupoBanueM  Hemenkoit  ABctpuum  depe3
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KOHCTUTYIIMOHHOE peteHne Bpemennoro HannoHansHOTO codpanus. [locnenaee
yapexkaaeT Hemenkyio ABCTpHIO KaK €IMHOE TOCYIapCTBO, OTHAKO JCKIapaui
0 TIPUCOCIMHEHHUH OIMHUPAIOTCS Ha HIICOJIOTHIO COFO3HOTO TOCYIapCTBaY.

VYupexIeHre 3eMelb 10 CMBICTY KOHCTUTYITHOHHOTO perieHus oT 30 OKTIOps
1918 1. cmemyeT OCyIIeCTBIATh HCXOI HE M3 COOCTBEHHOTO MpaBa, a TOJILKO Ha
OCHOBAHHUH TOCYIAapCTBEHHOTO 3aKOHA, MPpUHATOro HanmoHamsHEIM coOpanueM,
WUITH 3aKOHHBIM TIPEeICTaBUTENBCTBOM. CTaThs 1 THPOIBCKOTO MPOEKTA KOHCTHUTY-
UM, TTOJIaraeT TOCYIapCcTBOBE, Tpy0o HapymIaeT AeHCTBYIOIIYI0 KOHCTUTYIIHIO
B CIIy4ae YUpeKIeHIsI HOBOH (herepaIbHON KOHCTUTYITUH Ha OCHOBAaHUH «3aKOH-
HBIX (!)» pemeHnii 3eMeTbHBIX MPEICTaBUTENFCTB U HanmonansHOTO cOOpaHus.
Kpome Toro, aTa cTaThs MPOEKTA, IO MHEHHUIO aBTOPA, IPOTUBOPEYHUT HE TOIBKO
aBCTPHUCKOW KOHCTUTYIIHH, KOTOpAsi, BEPOSTHO, OyAET MCHATHCS, HO M MEKIY-
HapoaHOMY TpaBy...» [11].

10 deppanst 1920 1. B razere Reichspost ObLT OIyOINKOBAH MPEABAPHUTEILHBIN
MpoeKT (enepanbHOi KOHCTUTYIHMH [12], moaroToBiieHHbIA [0CymapCcTBEHHBIM
cexpetapeMm Maiipom'. B ToT e neHb 'ocymapcTBEHHOE TPaBUTETECTBO CAETATIO
odpunmansHoe coodmmenue: «Hu CoBer kabuHeTa MUHUCTPOB, HA KOATUIIMOHHBII
KOMHTET HE PacCMaTPUBAIHN ATO MPOEKT, KOTOPBIA IPH3BAH CIYKHUTh JIHIIH J0-
KyMEHTOM [UTSI KOHCYJIbTanmu B 3anpudypre. CorflacHO KOATHIMOHHBIM COTJIA-
meHusM, ['ocyrapcTBeHHOE TPaBUTEIHCTBO JODKHO CHaYaja MpeacTaBUTh MPo-
eKT IS MpUHATHA pemeHnst. [10cKoIbKy KOHCYIBTAIINN C OTAEIEHBIME TOCYAap-
CTBCHHBIMH BEIOMCTBAMH €IIle HE 3aBEPILCHEI. .. ITOcTe MPpUHATAS pemenus Ka-
OMHETOM MHUHHCTPOB OH JOJDKEH OBITh CHadana MPEICTABICH KOATUIIHOHHBIM
MapTHSIM, ¥ TOJIBKO ITOCTE WX OJOOPEHHS MPOCKT OYIET HOBEICH IO CBEICHHUS
3eMeJbHBIX MTPABUTEIBCTB U BHeceH B HarmonansHoe coOpanue. 3ateM KoHcTu-
TYIHOHHBIN KOMHUTET HarmonatpHOTo cOOpaHust TOHKEH Ha3HAYUTh IPEACTaBH-
TeJel 3eMelb B KaUeCTBE IKCIEepTOB...» [13].

AHOHUMHOE aBTOPCTBO Ha CTPaHMIAX ITPECCHI TO3BOJISUIO COXPAHHUThH BHIH-
MOCTB HE3aBHCHMOH MO3HITNH IOpUCTa-dKCIepTa OE30THOCUTEIBHO €T0 TMapTHii-
HOM IpuHaAJIe)KHOCTH. Tak, He3aJ0JT0 10 OTKPBITHS 3eMeJIbHOW KOH(DEepeHIINH B
Sanenoypre (15-17 dperpans 1920 r.), Ha KOTOPO¥ MITAHKPOBATIOCH 0OCYIUTH BO-
mpoc o ¢eepaTHBHOM WM YHUTAPHOM XapaKTepe HOBOTO TOCYIapCTBA, BRIXOIUT
B CBET cepHsl MyOJIMKaui 1Mo o0muM Ha3BaHueM «[IpenBapuTebHBIA TPOSKT
ABCTPUHCKOIM KOHCTUTYIIUN». ABTOP CKPOMHO Ha3bIBaeT ce0s aBCTPUHCKUM TIpa-
BoBelIoM (Rechtsgelehrter). 3nech HEOOXOMMO OTMETHTD, YTO COBPEMEHHBIE HC-
cJle/I0BaTe M MPUIHCHIBAIOT aBTOPCTBO yKa3aHHBIX TekcToB I'ancy Kenbseny?.

1 17 okra6ps 1919 r. HauuoHanbHOe cOOpaHME NPUHMMAET JBAa BAXKHBIX DEIICHUS.

Bo-niepBbix, paruduipyercst Cen-Kepmerckuit norosop ot 10 centsiopst 1919 r. Bo-BTopbiX,
HA3HAYaeTCsl HOBBIA COCTAaB KOAJMLIMOHHOIO MPaBUTENLCTBA MO Tiase ¢ Kapiom Pennepom.
B kauecTBe npeacTaBUTEINs 3eMelb THPOJIbCKO Mpodheccop UCTOPHH, AETyTaT MPEKHEro co-
3b1Ba [lanarel gemyraroB Muxasnbe Maiip HazHauaeTcs ['ocynapcTBEHHBIM CEKpeTapeM U IMO-
JIy4aeT IOpYUYEHHE MO MPOBEJCHNUIO KOHCTUTYLIHOHHOM U aIMUHUCTPATUBHOM pe)opMbI /10 3a-
BEPILECHUS TOATOTOBKH KOHCTUTYLIMOHHOT'O JIOKYMEHTA.

2 Zitin: Schmitz, Die Vorentwiirfe Hans Kelsens fiir die dsterreichische Bundesverfassung.
Wien : Manz, 1981. S. 311.
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B HOMepe Neue Freie Presse ot 11 ¢epans 1920 r. Kenb3en geTko 0003Ha-
YHJI CBOIO TIO3WIMIO B OTHOIICHUH 3aKOHOAATENBHOM ponn 3emenb: «ToT ¢ax,
gro ['ocymapcTBeHHOE MPABUTENBCTBO MMO3BOJMIIO OJHOMY M3 CBOMX WICHOB, a
HMEHHO TOMY, KTO OBII IPHHSAT B €T0 Cpely IS pa3pabOTKU MPOEKTa KOHCTUTY-
MY, 3apaHee OIMyOJIMKOBaTh YacTHYIO paboTy, KOTopas JOoJDKHA Oblia MOCy-
KHUTh OCHOBOM JUIS IPOEKTa KOHCTHUTYIIMOHHOTO 3aKOHA ISl COOpaHus, MOKa3kI-
BaeT, YTO U MPABUTEIBCTBO, KOTOPOMY IOpydYeHa pa3paboTka KOHCTHUTYLHH, U
YdapenuTenbHOE HAIIMOHAIBHOE cOOpaHHe CKIIOHHEI )KIaTh MHEHHUS APYTOTo (aK-
TOpa, KOTOPBIA SBISACTCS PEMIAIOINM TSI UX JAIBHEHUIIEro OBEACHISI, TIPeKIe
9YeM OHU caMH MPUCTYILIT K padoTe.

3T0T PopMaTEHO UCKITIOUNTEIBHBIN IPOLECC COOTBETCTBYET H3MEHEHHUIO Oa-
JIaHCa CUJI, BRI3BAHHOMY OCOOBIMH YCHITHSIMA 3€MeJb, KOTOPBIE COOTBETCTBOBAITH
€IMHOMY HEMELIKO-aBCTPHICKOMY TocyaapcTBy. Beapb 3emim oOpamarores K CBo-
€My HCTOPHUIECKOMY, (DaKTHUECKH JTOUCTOPHYECKOMY HPOLUIOMY M XOTAT 3aMe-
HUTH CIPABEIINBO CYIISCTBYIOIIEE CETONHS YHHTApPHOE TOCYAAapCTBO HA TOCY-
IapCTBO, B KOTOPOM MEHTP TSHKECTH HAXOAWTCS HE B WMICPHH, a B KaKIOU
3eMIIE.

B panmukansHOM THPOIBCKOM TpoekTe, — mpoaonkaeT Kemp3eH, — ABcTpus
MpecTaBisgeTcs KoHpeaepanuei 3emens. [t Tupons ucuesnopenne ['abcOypr-
CKOHM MMIIEpUU 03HAYAET OTCYTCTBUE IIEHTPOOSIKHOMN MOTUTHIESCKON CHIIBI, pac-
maJ MPpesKHero YHATapHOTo rocyaapcetsa. [lomutrdeckas nokTpuHa Truposs, cuu-
TaeT SKCHEePT, UMEET MaJlo OOMIEro C PEabHBIM MOJIOKEHUEM eI, IIOCKOIBKY
«caMo TOoCyIapCTBO HE MPEKpaIIaeTes ¢ M3MeHEHHeM (hopMBI rocyaapcTBay. [
Kenp3ena pagukanbHast 3-51 CTaThsI THPOIBCKOTO IMIPOSKTA YTPOXKAET IETOCTHOCTH
TOCYJapCTBEHHBIX TPAHMII, TIOCKOJBKY MPEIyCMAaTPUBACT BBIXOI 3€MIIH W3 CO-
CTaBa TOCyAapcTBa B OMHOCTOPOHHEM Topsinke. [IpuHymMTeIbHBIH BRIXO 3eMIIH
HOCUT AHTUKOHCTHTYIIMOHHBIA XapaKTep W «eciu OBl OTHENbHAas KOpPOHHAs
3eMIIsl, cierys mpuMepy 10KHBIX mtaTtoB CoenmmHeHHbIX [lITaToB AMepuku, mpo-
CTO 3aX0TeJa BEIPBAThCSA Ha CBOOO/TY, OHA COBEPIIIIIA OBl HAPYIICHNE KOHCTUTY-
oumy [14].

Jebatsr 20-23 anpenst 1920 r. Ha 3eMenbHOU KOH(epeHmy B JIuHIIEe HE MTpH-
BHECII HUYETO HOBOTO, JINIIH O3BYYMIIN IIPEKHUE TTOJIOKSHHUS, BKITIOYAsl BOIIPOC
0 pa3rpaHWYCHUH KOMIIETCHIINA MEXTy IEHTPOM U 3eMisiMu. CorliacoBaHHBIN
TEKCT UTOTOBOTO 3asBJICHHSI IIPEICTABUTEICH 3eMEbh OTMEUAET YCIEITHOE 3aBep-
[ICHUE TUCKYCCHI M MEPHOE YPETYJINPOBaHUE CIIOPHBIX BOIIPOCcOB. TeM He MeHee
3eMiH OBUIM ITO-TIPEKHEMY 3aWHTEPECOBAHBI MTPATh aKTUBHYIO POJb B pa3pa-
00TKE KOHCTUTYIIMOHHBIX MTOJIOKEHHH.

[NonuTrdeckoe MPOTHBOCTOSIHUE YCHIIMBAIIOCH, AUCOANAHC CHJI CTaHOBHIICS
OoJree 3aMETHEBIM B IIpoIiecce pa3pabdoTKH KOHCTUTYIIHOHHOTO TpoekTa. [lepero-
BOPBI 3aTATHBAINCH, MEXKIY TEM IIPOEKTHI [0 pacipeIeICHIIO TIOTHOMOYHH, O~
roToBieHHBIe Kenb3eHOM, CTaHOBIIIMCH BCe Ooliee IIeHTPAIN30BaHHBIME. B am-
pene 1920 r. OtTo DHAep, rydepHaTop Popaparbepra, HazBan Genepaiu3m TpH-
KIBI «yOUTBIM U 3ape3aHHBIM», BHHOW TOMY — IIPHHATHIE PEIICHISI O paciperie-
JCHWN TOJHOMOYHWH, TPHHIUII TPSIMOTO (QenepasbHOTO YIPaBICHUS U
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OTCYTCTBHE HAJIOrOBOro cyBepeHuTeta [15]. OxkuaaHus 3eMeb MOJIy9IuTh 00JTb-
IIyI0 aBTOHOMHIO TaK ¥ HE OCYIIECTBIIIHCE.

Bompocsr rocy1apcTBEHHOTO YIIpaBiIeHHsI, TOJIMHEHIS 1 aBTOHOMHOCTH 3€-
MeIb PEMIaloTCs, B MEPBYIO OUYepelh, Ha 3aKOHOAATeNbHOM ypoBHe. Tak, 24 u
25 centsiopst 1920 r. KoHCTHTYIIMOHHAsE KOMUCCHS MTOJBOJUT UTOTH 3aKOHOJa-
TeNBHON paboTH MOAKOMHTETA. TEKCT KOHCTUTYITH Ha TOT MOMEHT He OBLI ITOJI-
HOCTBIO HopaboTaH. TeM He MEHee IPEACTABATENHN MOIATHICCKUX NapTAN MOJ-
Iep KUBAIOT MIPOBEICHIE KOHCTUTYITMOHHOH pe)OpMBI B CTpaHE.

Urnan 3eiinens, MOMATAYSCKANA JTHAEP XPHCTHAH-COIMATMCTOB M OYIyIIHi
(dhenepanbHbIid KaHIyIep ABcTpud B 1922 1., yoexneH: «[1oHbINH IpoBaJl KOHCTH-
TYIHOHHOU paboTHI yCHIIMII OBI CEapaTHCTCKUE OBIKEHNMS B 3eMiIsix. [Ipurstue
KOHCTUTYIINH, IYCTh a)ke YaCTHYHOMH, a HE TOJHOTO KOHCTUTYIIHOHHOTO JTOKY-
MeHTa, OyZeT B 3HAYMTENEHON CTETIEHH CIIOCOOCTBOBATH BHYTPEHHEH KOHCOJH-
Al PECITYOINKH 1 IPEOIOICHHIO aHAPXHUHU, BOSHUKIIIEH B OTHOIICHUSX MEKITY
rOCyJapcTBOM M 3eMJIIMH. [10 STHM IpHYUHAM MBI MIPEIIIOYUTAEM YaCTHIHYIO
KOHCTHTYIIHOHHYIO peOopMy IMOJIHOMY KOHCTUTYITHOHHOMY MpoBaiy» [16].

1 oktsa0ps 1920 1. YupeauTenpHOE HAITMOHAIBHOE COOpaHue MpHHUMAeET de-
JIEpabHYI0 KOHCTATYIMIO. ['ocymapcTBEeHHBIN cekpeTaps Maiip oTMedaeT, 4To
«3aKOH B €T0 HBIHEITHEM BHE SBISACTCS PE3YJIFTATOM JUTHTEIHHBIX TIEPETOBOPOB
MEXKIy TOIUTHYECKIMH MAPTHAMHU M KaK TAKOBOU IIPEICTABISET COOOH KOMITPO-
MUCC MEXKIy IEeHTPATBHBIMHI TOTPEOHOCTSIME TOCYIAapCTBa B IIEIOM U (herepaib-
HBIMU TIpaBaMH 3eMenb. C OZHOW CTOPOHBI, 0cO00€ BHAMaHHE YICSETCS KOH-
CTUTYLIIHOHHBIM IIpOIECCaM, aKTUBHOMY COTPYIHHYECCTBY IMPaBUTEIBCTBA B CO-
3MaHUN TEKCTa JOKYMEHTA, C IPYTOH — IMOTIEPKHBACTCS 3HAUUMOCTD KOATHITU-
OHHBIX COTJIAIICHUH ABYX OCHOBHBIX MapTuid 17 okTsa0ps 1919 r., ponb 3emens-
HBIX KOH(pepeHnud B 3anmpiOypre u JIuane. MoxHO ¢ TIOJTHBIM IPaBOM yTBEp-
XKIaTh, cuuTaeT Malip, 4TO IBe OCHOBHBIC 3aHMHTCPECOBAHHBIC CTOPOHEBI — IICH-
TpaJIbHOE TOCYAAPCTBO M 3€MIIH — MOTYT IIPETEHIOBATh HA PaBHYIO JOJIIO B CO-
3IaHUW HOBOW KoHcTUTYyHwH [17].

Bwmecte ¢ Tem mocie npuasTHs DexepaabHOTO KOHCTHTYHHOHHOTO 3aKOHA
1920 r. MHOTHIE BOIIPOCHI OCTaBaICh HEPEIICHHBIMH, B YaCTHOCTH, BOIIPOC O pa3-
nenennn Huoxaeit Asctpun n Bensl! n Bkmouennn Byprenmanma®. Tlo-mpex-
HEMY CIIIBHBI CETIapaTUCTCKUE HACTPOCHMS B 3amafHOl ABCTPHH.

B 1922 r. BBIXOIUT B CBET MEpBbIi KoMMeHTapwii kK dDenepaibHOMy KOHCTH-
tynmorHoMy 3akoHy 1920 r. Copegakropamu ['anca Kenr3ena BeicTymium rocy-
napctBoBe bl ['eopr @poiimix 1 Axonbd HOmmyc Mepxis. [IpaBoBens! mumniyT,
YTO B OTHOIICHUH ITEPEUHCIICHUS 3eMEIhb, COlepKamerocs B a03. 2 cT. 2, MOHATHE
«3eMJIS» HE IOHUMAETCS B UUCTO TEPPUTOPHUAIIEHOM CMBICIIE, KaK B CT. 3, 8 OTHO-
CUTCA K TEPPUTOPHAIEHOMY OPTaHy BJIACTH KaK OpraHU3aIlMOHHOW €IMHUIIC
(Gebietskorperschaft). T'panuiel  QenepaidbHBIX  3eMellb  COOTBETCTBYIOT

! Bena — denepanbhas 3emis ¢ 1922 r.
2 bypremnany BKIoueH B TekeT Korcturyuuu 1920 1., Ho denepanbHoi 3eMieil apusercs
cl192lr.
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HUCTOPUIECKUM T'PaHHIAM aBCTPHICKAX KOPOHHBIX 3€MEITh, 00pa3yIOIIIX TePPH-
toputo Peciyoimku ABctpus [18].

CaMOCTOSATETFHOCTD 3€MEINb PEallM3yeTCs B COOTBETCTBUH C KOHCTHUTYIIHOH-
HBIMU MIPEIIACAHASMHE, TIPU STOM HJEs IOJHOW aBTOHOMHOCTH 3€MeJb BCTYIIACT
B MIPOTHBOpEUNE ¢ KOHCTHTYIMOHHO 3aKPEIUIEHHBIM CTaTycOM WIEHa Tocynap-
ctBa. To, 9TO 3eMIIH Ha3BaHBI «CAMOCTOSTSITBHBIMIY, SIBIISICTCSI CKDOMHBIM HaMe-
KOM Ha HJICI0 CYBEepEHHUTETA, BRIPAKCHHYIO B KOHCTHTYIMH 11IBeriapum, rae roc-
yaapcTBa-uieHH! (KAaHTOHBI) TIPSIMO Ha3BaHBI «CyBepeHHBIMI. [lomo0Has TepMu-
HOJIOTHS, OTMEUAIOT TOCYJapCTBOBEIBI, HE UMEET IOPUANIECKH 3HAUUMOTO CO-
JepKaHuUs, ATO JIUIIH JaHb MOJUTHICCKIM TCHICHIINAM, OKa3aBIINM BIHSHUE Ha
pUHSTHE PeaepabHONR KOHCTUTYIHH [18. S. 67].
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AHHoTanus1. PaccMoTpeHsl 0cOOEHHOCTH 3BOJIIOLIUH YTOJIOBHON OTBETCTBEHHOCTH
3a KJIEBEeTY B yrosioBHoM mpase Poccum. Mccnemyrorcss M3MEHEHHs, BHECEHHbIE B
ct. 129 u 128.1 YronoBHoro kogekca P® ¢ momeHTa BBeieHUs B JEHCTBUE JAaHHOTO
KOJIEKCa ¥ JI0 HACTOSILEro BPEMEHH, a TAK)KEe aHAIU3UPYIOTCS COLMAJILHO-IIPABOBbIC
NPEIIOCHUIKY 3THX U3MeHeHUH. ClienaH BBIBOZ O MPOLECCaX KPUMHHAIM3ALUH U Jie-
KPMMHMHAIU3ALUH KJIEBEThI, 000CHOBAaHHOCTH JJaHHBIX NPOLIECCOB, a TAK)KE NEPCICKTH-
BaX YroJIOBHOW OTBETCTBEHHOCTH 3a JIAHHOE MPECTYIICHUE.

KiroueBble ciioBa: KieBeTa, IPECTYIUICHHE, YTOJOBHA OTBETCTBEHHOCTD, aMHU-
HUCTPATHBHOE NPaBOHAPYILEHHE, AeKPUMHUHAIN3ALMSA, O0LIECTBEHHAs OIIACHOCTh
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Abstract. The article is devoted to the consideration of the peculiarities of the evo-
lution of criminal liability for libel in the criminal law of Russia. The authors study the
changes made to Articles 129 and 128.1 of the Criminal Code of the Russian Federation
since the introduction of this code and up to the present time, and analyse the socio-
legal prerequisites of these changes. As a result of the study, a generalised conclusion
is made about the processes of criminalisation and decriminalisation of libel, the valid-
ity of these processes, as well as the prospects of criminal liability for this crime.

Part 1 of Article 23 of the Constitution of the Russian Federation enshrines the right
of everyone to protect their honour and good name. Honour, dignity and reputation of
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a person belong to the objects of criminal legal protection, in connection with which
the current Criminal Code of the Russian Federation provides for criminal liability for
libel. However, it should be noted that these provisions of the criminal law have been
repeatedly amended, including those related to the rather short decriminalisation of the
act in question. In this regard, it is of some interest to consider these changes and ana-
lyse their socio-legal conditionality.

The analysis of the evolution of criminal liability for libel in the current Criminal
Code of the Russian Federation allows us to conclude that the legislative assessment of
the public danger of this act has changed significantly - from complete decriminalisa-
tion to a significant increase in penalties.

It appears that the decriminalisation of libel was a legislative error, which, however,
was quickly corrected. It should be acknowledged that the current wording of Article
128.1 of the Criminal Code of the Russian Federation sufficiently reflects the nature
and degree of public danger of these offences and provides for fair punishment for their
commission.

It would hardly be justified to claim that libel does not cause significant harm to the
interests of the individual, especially if we take into account that the dissemination of
knowingly false information defaming the honour and dignity of another person or un-
dermining his reputation may result in the deterioration of the victim's health, his sui-
cide or attempted suicide, or the loss of social ties. In this regard, it seems that the
honour, dignity and reputation of a person should be protected by a criminal law provid-
ing for criminal liability for libel.

In conclusion, it should be noted that according to article 2 of the Constitution of
the Russian Federation, a person, his rights and freedoms are the supreme value. Recog-
nition, observance and protection of human and civil rights and freedoms is the duty of
the state. Thus, ensuring criminal legal protection of honour, dignity and business rep-
utation fully complies with the above constitutional provision.

Keywords: libel, crime, criminal liability, administrative offense, decriminaliza-
tion, public danger

For citation: Pikin, I.V. & Tarakanov, [.A. (2023) The Specifics of the Evolution of
Criminal Liability for Libel in the Criminal law of Russia. Vestnik Tomskogo
gosudarstvennogo universiteta. Pravo — Tomsk State University Journal of Law. 49.
pp. 60-66. (In Russian). doi: 10.17223/22253513/49/6

Yacts 1 ct. 23 Koncturynmum P® 3akpermiser mpaBo Ka)XAOTO Ha 3alluTy
cBOeH "ecTH 1 JOOPOro MMeHH. YecTh, JOCTOMHCTBO M PEITyTaIisl JMYHOCTH OT-
HOCATCSI K 00bEKTaM yTOJIOBHO-TIPABOBON OXPAHEL, B CBSI3U C YeM JICHCTBYIOIIIM
VYronoBHeIM KOsIekcoM P® mpemycMoTpeHa yrojaoBHasI OTBETCTBEHHOCTH 3a KJle-
BeTy. OTHAKO CIIeyeT 3aMETHTh, YTO YKa3aHHBIE TIOJI0KEHHSI YTOJIOBHOTO 3aKOHA
HEOJJHOKPATHO ITOIBEPTajiCh N3MEHEHHUSIM, B TOM UHCIIE CBSI3aHHBIM C JIOBOJBHO
HETIPOIOJDKUTENBPHON JEKPUMHUHAIIN3AINEH pacCMaTpUBaeMoro AestHusl. B cBsi3u
C OTHM TIPEICTABILIOT ONPENeNICHHBIA HHTEPEC PACCMOTPEHHIE 3THX W3MCHEHUH
U aHAJIN3 X COIMAaJIbHO-IIPAaBOBOH 00YCIOBICHHOCTH.

Ha momeHnT BBeieHUs B IcicTBHE YTOIOBHOTO Kojiekca PD yronoBHas oTBeT-
CTBEHHOCTH 3a KIIEBETY OblIa MpeaycMoTpeHa cT. 129, coraacHO KOTOPOM 1oj
KJICBETOW IIOHAMAJIOCh PACIIPOCTPAaHEHHE 3aBE€IOMO JIOKHBIX CBEJCHHI, TIOpoYa-
[IUX 9€CTh U JOCTOMHCTBO IPYTOTO JIAIA MUK ITOAPBIBAIONINX €TI0 PEITyTAIHIO.

KpaymuipoBaHHBEIM COCTAaBOM TPECTYIICHUS, COTJIACHO 4. 2 yKa3aHHOW
CTaTbH, IpPU3HABAJACh KIEBETa, COIEpKaIlascs B ITyOJMYHOM BBHICTYILICHUH,
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MyOJMYHO JIEMOHCTPUPYIOMIEMCS TPOM3BEICHUN WM CPEICTBaX MacCOBOW WH-
(dhopMarym.

K oco60 kBanuduIMpoBaHHOMY COCTaBy, MPEILyCMOTPEHHOMY 4. 3 paccMmart-
pUBaeMoOi CTaTbH, OTHOCHIIACH KJIEBETa, COSAMHEHHAs ¢ OOBUHEHHEM JIHIIA B CO-
BEPIICHUH TSHKKOTO UM 0CO00 TSHKKOTO MPECTYIUICHHS.

®enepanpabiM 3ak0HOM OT 08.12.2003 Ne 162-D3 «O BHeceHHH M3MEHEHUH
W JIOTIOJTHEHHH B YTOJIOBHBIN Kojuekc Poccuiickoit @eneparmm» [1] Oblm BHe-
CEHBI U3MCHEHHS B CAHKITUH BeeX TpeX dacteit cT. 129 VK P®. Oxnako 310 ObLTO
00yCIIOBJICHO HE YCHIICHHEM YTOJIOBHOM OTBETCTBEHHOCTH 3a KJIEBETY, 2 OOHOB-
neHHoH penakimedt cT. 46 YK P®, npenycmarpuBaBiieii HOBBIN MOPSIOK UCUHUC-
JieHus mTpadoB.

®denepanpHbiM 3aK0HOM OT 27.12.2009 Ne 377-®3 «O BHeCceHHH M3MEHEHUH
B OTJEJBbHBIE 3aKOHOIATENbHBIE aKThl Poccuiickoit Denepaiuy B CBSI3U C BBEIEC-
HHEM B JCWCTBHE TOJIOKEHUA YTOJIOBHOTO Kozekca Poccuiickoit deneparyu n
YronoBHO-ucnonmHATENBHOTO KomeKkca Poccuiickoit denepanyn 0 HaKazaHUU B
BHJIE OTpaHUYeHHs cBOOOAB [2] caHkimu 4. 1 u 2 c1. 129 YK P® 6plu ormot-
HEHBI TAKUM HaKa3aHWEM, KaK OrpaHHYCHHE CBOOOIBI.

dopMatbHO 3716Ch MOXKHO YCMOTPETh YCHIICHUE YTOJIOBHOH OTBETCTBEHHOCTH 32
KJIEBETY, TIOCKOJIbKY BO3HHUKIIA BO3MOXKHOCTh Ha3HAUCHHS HAKa3aHWs, CBI3aHHOTO C
orpaHH4YeHHEeM CBOOOJIBI, 32 COBEPIICHHUE OCHOBHOTO M KBATHM(HUIMPOBAHHOTO CO-
ctaBa KieBeThl. OTHAKO TAaHHOE U3MEHEeHHE ObLIIO 00YCIIOBIICHO MPEXKIIE BCEro HE00-
XOJIMMOCTBIO pacMpeHst c(hepbl IPUMEHEHHsI HAaKa3aHHS B BUJIE OTPAHHUCHUS CBO-
00IbI, KOTOPOE CYIIECTBEHHO TPaHC(HOPMHUPOBATIOCH MO CPABHEHHIO C TEM, KaKoe
ObL10 3aKkperuieHo B cT. 53 YK P® Ha MmomeHT BBeneHus B Ackictere YK P®D (coxep-
YKaHUE OCY>KIACHHOTO, JOCTHTIIIET0 K MOMEHTY BBIHECEHHS CY/IOM ITPUTOBOPA BOCEM-
HA/IATUJICTHETO BO3PACTA, B CIICIIMATLHOM YUPEKICHHH 063 H30JIIIIUH OT 00IIIeCTBa
B YCJIOBHSIX OCYILICCTBIICHHS 32 HAIM HAJ[30pa).

®enepanpabiM 3ak0HOM OT 07.12.2011 Ne 420-D3 «O BHeceHHH M3MEHEHHH B
VYronosHsIit koaeke Poccuiickoit Denepariiy 1 OTAETBHBIE 3aKOHOIATEIBHBIE AKTHI
Poccwuiickoit @eneparum» [2] ct. 129 VK P® Obua npu3HaHa yTpaTUBIIEH CHITY.

Kak ormeyana C.U. 3emckoBa, «craths “Kiesera” Oputa B YK PO ¢ 1996 1m0
2011 r., ogHAaKO 3aKOHOATENb CMSTYMIT HAKA3aHUE 32 ITO HAPYIICHUE, TIEPEBEIS
ero ¢ 8 mekabpst 2011 r. B pas3psa agMHHACTPATUBHBIX MTPaBOHAPYIICHUI» [2].
[To muenuto C.A. JleHncoBa, NeKpUMUHAIU3AIMS KIICBETH (YCTpaHSHHUE IOPHIH-
yeckor critbl cT. 129 YK P®) sBstach «IeiCTBUTEIBHO BAXKHOW YCTYIIKOM Jie-
Mokpatu, caenaranou B 2011 r.» [3. C. 91].

Onnako ®enepanpapiM 3aKk0HOM OT 28.07.2012 Neo 141-®D3 «O BHECEHUH U3-
MEHEHH! B YTONOBHEIN Kojmekc Poccuiickoit denepanmu 1 OTACIBHBIE 3aKOHO-
natenbHble akThl Poccuiickoit deneparm» [4] YK PO 6b11 momonHeH cr. 128.1,
BHOBB ITPE/TyCMaTPUBAIONICH YTOJIOBHYIO OTBETCTBEHHOCTh 3a KJeBeTy. [To aTomMy
ooy C.J. 3eMckoBa BIIOJTHE CIIPaBeIIMBO OTMETHIIA, UTO «KJIEBEeTa Oblia a-
MHUHHCTPATHBHBIM TPaBOHAPYIIEHWEM Bcero jumb 7 Mecsme» [3]. Takxke
BechMa METKHM CJEeAyeT Mpu3HaTh BeipaxkeHue A.B. Cremnenko: «B pesynbrate
3aKoH OT 7 nekabps 2011 roga mpuoOpesr XxapakTep MPOMEKYTOYHOTO YIOJIOB-
HOTO 3aKOHa, Ha BpEeMs OTMCHUBIICIO YTOJOBHYIO OTBETCTBEHHOCTh 34
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npectymuieHuey [S5]. HeobocHOBaHHYIO TEKPUMHUHAIN3AINIO KIIEBETHI TOABEPTITH
kputuke H.C. Kmmvkur u P.P. Tyrymes: «Tak, Tonpko Ha OJZHOM TIpUMeEpe
MO>KHO Ha0JII0aTh HETIOCIIEIOBATEIFHOCTD 3aKOHOIATENSI B IJIAHE OIPEICIICHHSI
cTeneHy OOIIECTBEHHOM OIACHOCTH OTICNIBHBIX ISAHUI» [6].

Hucnosurmu 9. 1, 2 ct. 128.1 YK P® nomHOCTHIO MOBTOPUIN TEKCT CyIIE-
ctBoBaBiIeH panee cT. 129 YK PO, ogHako B 11eJ10M HOBAsI peIaKIusl CTAThH TIpe-
TEepIeNa CyIeCTBEHHBIC N3MCHEHII.

Tak, cTaThs CTaa BKIIIOYATH B ce0s IATh JacTeid BMecTo TpeX. K ocobo kBasm-
(HULIPOBAHHOMY COCTaBY, IIPEIyCMOTPEHHOMY 4. 3, 3aKOHOaTeIeM OblTa OTHECEHA
KJIEBETa, COBEPILCHHAS C UCIIONB30BAHIEM CBOETO CITY’KEOHOTO TTOJIOKSHUSL.

UYacTts 4 ct. 128.1 mpeaycMaTpuBaeT yroIOBHYIO OTBETCTBEHHOCTH 32 KIEBETY
0 TOM, YTO JIMIIO CTPaJacT 3a00JeBaHHEM, MPEICTABIIONINM OMACHOCTh IS
OKpY>KaIoOINX, a PaBHO KIIEBETY, COEINHEHHYIO C OOBHHEHHEM JIHIIA B COBEpIIIE-
HUH MIPECTYIUICHHUS CEKCYaTbHOTO XapaKTepa.

Cornacuo Iloctranoenenuro IlpaBurenmbetBa PO ot 01.12.2004 Ne 715 «O6
YTBEP)KICHUH TIEPEYHS COMMAIBHO 3HAYMMBIX 3a00JIeBaHMi W TepedHst 3a0omeBa-
HUH, MIPEICTABIIIONINX OMACHOCTH U OKPYKAIOIIHX» [7], IO TaKMMH 3a00JieBa-
HISIMH B HACTOSIIIIEE BPeMsI IIOHMMAIOTCST OOJIE3HB, BRI3BAHHAS BUPYCOM HMMYHOJIC-
¢urmTa yenoreka (BIY), BupycHbIe TMXOpaKy, IepeaaBacMble WICHUCTOHOTHMH,
U BHPYCHBIE TeMOpparnIecKue JIMXOPaaKd, TeIbMUHTO3b, Tenatut B, rematut C,
maTepus, HHPEKIMH, TIepeIatomecs IPEUMYyIIECCTBEHHO MOJIOBBIM ITyTEM, JICTIPa,
MAaJLIpHS, TIEANKYJIE3, akapras U IpyTrue HHPECTAINH, Call i METMON03, CHOMPCKast
s13Ba, TyOepKyJIe3, XoJiepa, 9yMa, kopoHaBupycHast uHpekmums (2019-nCoV).

Hanbonee omacHBIM COCTaBOM pacCMaTPHBAEMOTO IIPECTYIUICHHS, IIPEIy-
cMoTpeHHBIM 4. 5 cT. 128.1 YK P®, 3akoHOnaTenem Obla MpU3HAHA KIIEBETa,
COEMHEHHAsI ¢ OOBUHEHUEM JIUIA B COBEPUICHUH TSDKKOTO HIIM 0CO00 TSKKOTO
npectyieHus. CleayeT 3aMeTHTh, YTO 3aKOHOAATeNb, BO3BpAIIas YTOJIOBHYIO
OTBETCTBEHHOCTPH 32 KJIEBETY, B HEJIOCTATOYHOW MeEpe OIECHWI OOMIECTBCHHYIO
OITaCHOCTH JaHHOTO MpecTyIuIeHws. Tak, 3a cCoBepIIeHIe IPECTYILICHAH, TIpey-
CMOTPEHHBIX JIFO00H U3 IMSATH BhIIIeHa3BaHHBIX vacTei cT. 128.1 YK P®, morio
OBITh HAa3HAYCHO HAKa3aHWE JIMINb B BHJE MTpada UiIH 00s3aTeNbHBIX padoT.
Xots C.W. 3eMckoBa B 0TMeYaa, 4To ITpadbl 32 COBEPIICHUE TAKKX MPECTYII-
JICHWA OBUTH «MHOTOKpaTHO yBenmueHb [3. C. 92], HO B IIEJIOM TIPeIeITbl yro-
JIOBHOW OTBETCTBEHHOCTH OBUIN CYIIECTBEHHO COKpPAIICHEI.

[ToBTOpHASI KPUMHUHAITM3AIHS KJICBETHI BRI3BANA PSIIT KPUTHIECKIX 3aMEUaHU
CO CTOpPOHBI OTACNBHBIX HccienoBareneii. Tak, mo muenuto JI.A. Hynnenko,
«IPHUHATHE TIONPABOK O KIIEBETE NMPAKTUICCKU JIMKBUIAUPYET TAaKOH >KaHp, Kak
KYPHAIHUCTCKOE paccleIoOBaHUE, IIOTOMY YTO (PUTYPAHT TAKOTO PaccieIOBaAHMS
00s3aTETTFHO COUTET €T0 KIEBETOH Ha TOM OCHOBAaHHUH, YTO PEIICHHE Cya O €TO
BUHOBHOCTH €III€ HE TTPUHATOY [8].

K xpummHanmzanmm kneBetsl HeraTuBHO oTtHeces M A.A. Kornpames: «®Dene-
panbHbI 3ak0H Ne 141-D3, KOTOpEI OISATh BBOJUT YTOJIOBHOE HAKA3aHHE 32 KIle-
Bety (cT. 128.1 YK P®d), MOkeT Takxke paccMaTpHBaThCs Kak yrpo3a cBo0OIE clIoBa
B Poccum. D101 3aK0H B TIPUHITUITE MOXKET PUBECTH K HEBO3MOKHOCTH TTPOBOIUTH
YKYPHAJIMCTCKHIE PacCieI0BaHMs, BECTH aHAJIMTHYECKYIO esiTenbHOCTE B CMIN» [9].
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B TO xe BpeMs ykazaHHBIE aBTOpBI, BHINMO, HE YUHTBHIBAIHA IPYTOW IIPO-
OJIeMBbI, BO3HHKIIICH B CBSI3H C IEKPUMHHAIH3AINEH KIeBEThI U (paKTHUECKH 00Y-
CJIOBUBIIICH HEOOXOJAUMOCTh €€ TIOBTOPHOW KpHMHHAIM3aIUu. Jleso B TOM, 4TO
OTCYTCTBHE yTOJIOBHON OTBETCTBEHHOCTH 32 KIIEBETY IOOYIUIIO PST H3JaHUH, OT-
HOCSIINXCS K TaK Ha3bIBAEMOH JKEJTOMH Ipecce, Ooiiee aKTHBHO Ty OIMKOBAThH Ma-
TEpHAJIBI, MaJI0 OTHOCSIIHECS K PEaTBHOCTH, HO COMEprKaIlie Pe30HAHCHYIO FITH
CKaHJAITBHYI0 HH(OPMAITHIO, IPUBIICKAIONTYI0 BHUMaHIE YnuTaTeNeil. B pesyns-
TaTe BOHUKIIA BOZMOXKHOCTB CYIIECTBEHHO ITOBBIIATH PEHTHHT U3IaHU IPH O~
MOIIK 0e3 KaKux-iOo ONaceHWid cTaTh (GUTypaHTOM yrojoBHoro neia. Ilpen-
CTaBISIETCS, UYTO PacCMaTpUBAEcMas CTAThs MMOSIBIIIACH B IEHCTBYIOIIEM yTOJIOB-
HOM 3aKOHOJATENbCTBE, B TOM UHCIIE U IS IPOTHBOAEHCTBHUS POCTY KOINIECTBA
KJIEBETHUYECKUX CTaTeH B CPeACTBAX MACCOBOM MH()OPMAITHH.

®enepanpabiM 3ak0HOM OT 30.12.2020 Ne 538-®3 «O BHeceHMH M3MEHEHUS
B cT. 128.1 Yromnosuoro konekca Poccuiickont denepanrmy» [10] yronoBHas oT-
BETCTBEHHOCTH 32 KJIEBETY BHOBB ITOJIBEPIIIaCh H3MEHCHHSIM.

B pesynbTate 4. 2 ykazaHHOM cTaThi ObIIA JIOTIOJTHEHA TAKUM KBAJTH(DUIIUPYIO-
MM TIPU3HAKOM, KaK COBEpPIICHHE KIICBETHI ITyOINYIHO C UCTIOIE30BAaHUEM HH(OP-
MAaIHOHHO-TEJIEKOMMYHHUKAIIMOHHBIX CeTeH, BKIFOUast ceTh «HTepHeT, 1100 B OT-
HOIIICHUH HECKOJIPKUX JIHI], B TOM YHCIIC HHIUBHIYaJIbHO HE OTIPEICIICHHBIX.

YauTeIBasi 0cOOEHHOCTH HEMOCPEICTBEHHOTO 00BEKTa TAHHOTO COCTaBa IIpe-
CTYIUICHHSI, KOTOPBIA COCTOHT B PEITyTAIlMX YEJIOBEKA, €r0 YeCTH U JOCTOMHCTBE,
a TakKe 00sM3aTEITFHOM HAIMYWH ITOTEPIIEBIIETO, 0] HECKOIBKIMH JINIAMH, B
TOM YHWCJIC HHAWBUAYAIHHO HE ONPENCIICHHBIMH, CIEAYET IIOHUMATh IIOTEPIICB-
IIUX, TAHHBIE 0 KOTOPBIX B PaCHpOCTpaHsIeMOoi HHPpOpMAINK HEe YKa3aHBI, OJHAKO
caMa uH(popMaIs, CiocoObl e pacpoCTpaHESHUs 00 IMOBEACHUE JINIA, €€ Pac-
MPOCTPAHSIONIETO, TI03BOJISIOT HHANBUIYTM3UPOBATE JIUIO (W JIMIT), O KOTO-
PBIX HIET peub. B cilydae HEBO3MOKHOCTH WHANBUAYAJIH3aLNH JINIa CTAHOBHTCS
HEBO3MOJKHBIM OIPEICIHTh MMOTEPIEBIIETO MO MAaHHOMY IIPECTYIUICHHIO, YTO
yKa3bIBaeT Ha OTCYTCTBUE OOS3aTENBHOTO MPHU3HAKA COCTAaBa TAaHHOTO MPECTYII-
JICHHS ¥ UCKITIOYAET YTOJOBHYIO OTBETCTBEHHOCTb.

Hano otmeTnTh, 4TO B Cy1e0HOM IPAKTHKE (DAKTIHUYESCKH OTCYTCTBYIOT IPHMEPEI,
CBSI3aHHBIC C TIPHBJICYCHUEM K YTOJIOBHON OTBETCTBEHHOCTH 32 PacIpOCTpaHCHHE
KJICBETHUYCCKHX CBEACHHUH B ceTH VIHTEpHET, 1 OCHOBHOM MPOOJIEMO# TaHHOW CUTY-
aIlnH SIBJISIETCS] aHOHIMHOCTB JIHIIA, PACIIPOCTPAHSIOIETO TaHHBIe CBEICHIISL

Yacts 5 cr. 128.1 YK PO Obna gomnoiHeHa TaKHM 0c000 KBAH(DUITUPYFOLIAM
MPU3HAKOM, KaK KJIEBETa, COSIMHEHHAs ¢ OOBHHEHMEM JIHIIA B COBEPIICHHUH IIpe-
CTYIUICHUS TPOTHUB ITOJIOBOH HEMPHKOCHOBEHHOCTH 1 TIOJIOBOH CBOOOIBI JITIHOCTH.
[Ipu 3TOM 13 4. 4 CTaThK OBUIO YCTPAaHEHO YIIOMUHAHHUE O KIICBETE, COSIMHEHHOM C
0OBHHEHHEM JIUIIA B COBEPIICHUH MIPECTYIUICHHUS CEKCYaIbHOTO XapaKTepa.

Cnenyet oOpaTHUTh BHUMaHHE, 9YTO yKa3zaHHBIM DenepanbHbIM 3aKOHOM ObLiTa
YCHUJICHa YTOJIOBHASI OTBETCTBEHHOCTH 32 COBEpIICHHE MPECTYIUICHHH, Mpery-
cmoTpeHHbIX 4. 2-5 cr. 128.1 YK P®. K uncny nakazanuit, mpeayCMOTPEHHBIX
CaHKIMSAMHU yKa3aHHBIX 4acTeil, ObUIH IOOaBICHB NMPUHYAWTECIBHBIE pabOTEHI,
apecT M JHUIIeHHE CBOOOIBI.
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Taxum oOpa3zom, 3aKOHOAATENIeM OBLITH IO TOCTOMHCTBY OICHEHBI XapaKTep U
CTereHb OOMIECTBEHHON OMMACHOCTH KJIEBETHI, B PE3YIIBTaTe Yero IMPEeCTyIUICHHS,
npexycMotpernsie 4. 4, 5 ct. 128.1 YK P®, ctanu 0OTHOCUTBCS K KaTETOPHH TIpe-
CTYIUIEHUN CPEeTHEH TSHKECTH.

[IpoBeneHHBIN aHANM3 YBOIOIUH YTOJIOBHOW OTBETCTBEHHOCTH 32 KIIEBETY B
nevictytomeM YK P® mo3Bomnsier cienaTs BEIBOA O TOM, UYTO 3aKOHOJATEIbHAS
OIleHKa OOIIECTBEHHOH OMACHOCTH YKAa3aHHOTO NESHUS CYIISCTBEHHO H3MEHS-
JIach — OT MOJTHOH JEKPIMHUHAIN3AINH 10 CYIIECTBEHHOTO YCHIICHHUS HaKa3aHUH.

[Ipu 5TOM TIpEnCTaBISACTCS, YTO AEKPIMUHAII3AINS KIICBETHI SBILUIACH 3aKOHO-
JIATeNILHOM OIIMOKOM, KOTOpasi, BIIpoUueM, ObLiIa IOBOJIBHO OBICTPO uctipaBieHa. Cire-
JIyeT IpU3HaTh, 9To AercTBytomas penakmus cT. 128.1 YK P® B nocrarounoii cre-
TICHH OTPaKAET XapaKTep U CTETIeHb OOMECTBEHHOM OITaCHOCTH JAHHBIX ITPECTYILIC-
HUI U IIpeyCMaTPHUBACT CIIPaBEJIMBBIC HAKA3aHUS 32 UX COBEPILICHUE.

Bpsin mu Oyner 0600CHOBaHHBIM yTBEPKIATh, YTO KIEBETA HE MPUUNHSICT Cy-
IIECTBEHHOTO Bpella MHTEpEcaM JIMIHOCTH, OCOOCHHO €CIIM YIeCTb, UTO Pe3yiib-
TaTOM PacIpPOCTPaHEHUS 3aBEIOMO JIOKHBIX CBEICHHH, IIOPOYAIIIX Y€CTh U JI0-
CTOMHCTBO JIPYTOTO JIHWIAa WIN TOAPHIBAIOIINX €r0 PEHyTalrio, MOXKET CTaTh
YXyOIIeHHE 340POBbHsI IIOTEPIIEBIIETO, €T0 CAMOYOHICTBO MIIH MTOKYIIIEHHE Ha ca-
MOYOHIICTBO, yTpaTa COIMAIBHBIX CBsA3CH. B CBS3M ¢ 3THM MpeacTaBisieTcs, 4To
9ECTh, JOCTONHCTBO U PEITyTAIHS JITTHOCTH TOJDKHBI OXPaHATHCS YTOJIOBHBIM 3a-
KOHOM, ITPEIyCMaTPHBAIOIINM HMEHHO YTOJIOBHYIO OTBETCTBEHHOCTD 32 KIICBETY.

B 3aknroduenue cnegyer OTMETUTS, 4TO, corytacHo cT. 2 Koncturyuuu PO, ge-
JIOBEK, €T0 IPaBa v CBOOOIHI SBISTIOTCS BEICIICH [IEHHOCTHIO. [Ipr3Hanue, cooto-
IICHHE W 3aIUTa paB W CBOOOJ UYEIOBEKa M TpakIaHUHA — 00S3aHHOCTH TOCY-
napcTBa. Takum 00pazoM, 00ecIieueHne YTOJIOBHO-TIPABOBOM 3aIIUTHI YECTH, I0-
CTOMHCTBA M AEJIOBOW PEIyTallH B IIOJHOW MEpe COOTBETCTBYET YKa3aHHOMY
KOHCTUTYIIHOHHOMY ITOJIOKCHUIO.
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K Bompocy 00 yupe:xxaeHusix 00beIHHeHHOT0 THIIA

Baagumup AnexcanapoBu4 Vrkun'
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AnHoTanus. PaccMaTpuBaloTcsi OCHOBHBIE (HAaKTOPBI CTAHOBJICHHS U TCHACHLMU
Pa3BUTHA B YTOJIOBHO-UCIIOJIHUTENBHON cucTteMe Poccun yupexxneHuil HoBOro Tua,
COBMEILAIOIINX B ce0e HECKOJIBKO BHIOB YUPEXKICHUH M HECKOJBKO BHIOB PEKUMA.
B poccuiickoMm 3aKOHOAATENBCTBE OHA HouTyymia oduimansHoe npuzHanue B 2001 1. u
HbIHE 3aKpEeIUICHa B Ka4eCTBE OJJHOrO M3 OCHOBHBIX HamnpasieHui B KoHueniuu pas-
BUTHS YTOJIOBHO-UCIIONHUTENBHOM cucTeMsl 0 2030 1. ABTOp KPUTHUYECKH OLIEHUBAET
nosioxeHust KoHIenmm o «KIMeHTOLECHTPUYECKOMY MOJXO0JIE K COACPIKAHUIO OCYK-
JICHHBIX, & TAKXKE OPHEHTALIMIO HA CO3JJaHUE €AMHUYHOTO SKCIIEPUMEHTAIBHOTO Yupe-
JKIICHUSI C HESICHOW MePCIIeKTUBOM ero MaciuTabupoBanust. THII TAKOTO YUPekICHUS He
MOXKET OBITh YHHBEPCAIbHBIM, OHO JJOJDKHO ObITh MHOIOBAPUAHTHBIM U CTPOUTHCS 10
MOyJIbHOMY NpHHIMITY. [T0JHOLIEHHYIO NPaBOBYIO OCHOBY CYLIECTBOBAHHS U Pa3BU-
THUSI YTOJIOBHO-MCIIOJIHUTENBHBIX KOMILUIEKCOB CO3/aCT HOBBIH 3aKOH 00 yroJIOBHO-HC-
MOJTHUTENBHOM CHCTEME.

KiroueBble cj10Ba: yrojoBHO-MCIIOJHHUTENbHAS CHCTEMA, YUPEKICHHUS 00bequ-
HEHHOTO THIIA, YTOJIOBHO-MCIOIHUTEIbHBIE KOMIUICKCHI

Jnst yutupoBanus: Ytkud B.A. K Borpocy 00 yupexxaeHusx 00beAMHEHHOTO TUMA //
Bectauk Tomckoro rocyaapctBeHHOro yHusepeurera. [Ipaso. 2023. Ne 49. C. 67-79.
doi: 10.17223/22253513/49/7
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On the issue of integrated institutions

Vladimir A. Utkin'

! National Research Tomsk State University, Tomsk, Russian Federation, utkinva@inbox.ru

Abstract. The main factors of formation and development trends in the Russian
penitentiary system of a new type of institutions combining several types of institutions
and several types of regime are considered. It was officially recognised in Russian leg-
islation in 2001 and is now enshrined as one of the main directions in the Concept of
the development of the penal and correctional system until 2030.

The author criticises the provisions of the Concept on the "client-centred" approach
to the detention of convicts, as well as the focus on the creation of a single experimental
institution with unclear prospects for its scaling up. The type of such an institution can-
not be universal, it should be multivariant and built on a modular principle. Given that
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the absolute majority of convicts are currently serving their sentences in strict-regime
colonies, it is advisable to use a special-regime colony as a basis.

Scientific support of the project implementation should be comprehensive and not
be reduced to legal aspects. The importance of optimal differentiation of convicts as a
practical expression of their classification is growing. Perhaps in the future it is neces-
sary to abandon the division of conditions of serving the sentence, focusing on the clas-
sification of convicts and the use of a wider range of positive incentives significant for
them. A new law on the penal enforcement system will create a full-fledged legal basis
for the existence and development of penal enforcement complexes.

Among other things, the issue of organisational structure (management structure)
of the executive complexes should be discussed, including the scope of law enforce-
ment powers of the heads of their constituent structures (modules, sectors). This also
applies to their competence to apply measures of encouragement and punishment to
convicts, suspects, accused.

The relevance of the scientific basis of differentiation of convicted persons, its cri-
teria, grounds, procedure and legal consequences, and in accordance with the principle
of "necessary sufficiency" is increasing. For example, the experience of pre-trial deten-
tion centres shows that one of the conditions for violating the rights of prisoners to
adequate accommodation conditions is often in fact the numerous departmental instruc-
tions to separate more and more categories of prisoners. As a result, separate cells in
isolation centres are often insufficient.

The problem of ensuring the integrative (passive and active) security of prisoners,
staff and visitors must also be addressed on a new organisational and technological
basis.

Keywords: penal and correctional system, united type institutions, penal and cor-
rectional complexes

For citation: Utkin V.A. (2023) On the issue of integrated institutions. Vestnik
Tomskogo gosudarstvennogo universiteta. Pravo — Tomsk State University Journal of
Law. 49. pp. 67-79. (In Russian). doi: 10.17223/22253513/49/7

CroBocoueTaHne «K BOIPOCY» B HAYYHBIX ITyONUKAIHSIX OOBIYHO HCIIONb-
3YIOT, KOT/Ia HIET JUCKYCCHUS 10 aKTyalbHOU MPoOieMe M aBTOP CTPEMHUTCS BHE-
CTH CBOM BKJIaJ B ee pemeHue. K coxkanennro, Takod akTUBHOM JIUCKYCCHU B TIO-
clemHee BpeMs 37ech IMOKa He HaONIomaeTcs, XOTA €€ 3HaUYMMOCTh OYEBHIHA.
He cnyqaitno Konnenmue pa3BuTHs yroJIOBHO-HCTIOMHUTENBHOM crucTeMbl Poc-
cuiickoit deneparn Ha ieprox jo 2030 r. (manee — Konnenmms, «Kormemus
2030») [1] pa3paboTka u peanau3aius MPOeKTa CO3MaHUs YIPEKACHUS 00beIu-
HEHHOI'O THITa 3aKpETUICHBI CPEIH e OCHOBHBIX HampanieHuit (Pazmen VII).

PazpaboTky W peanmzanyio MPOEKTa IPENNoaraeTcsl OCYIIECTBUTh YKe B
2024 r., mpuyem, kak cienyet u3 Pacmopspkenus IlpaButensctBa m Paznema
XXIII, «duHaHCHpOBaHHE MEPONPHUATHH, MPEeILyCMOTPEHHBIX KoHmenmmen,
MIPEeIIoNIaraeTCs OCYIIECTBIITE 33 CUET CPEICTB (eIepatbHOro OI0KETa B TIpe-
nenax OIOKETHBIX aCCHTHOBAHHWH, NMPEIYCMOTPEHHBIX HA COOTBETCTBYIOIIIHIA
(MHAHCOBBIN TOJI M TUTAHOBBIH IIEPHOJT HA YKa3aHHBIC ISITI.

[Tosieenne B Konmermuu Pasznena 06 «yupexneHun 00beTMHEHHOTO THIIA
caMo 110 ceOe Helb3s He MPUBETCTBOBATh. KakuM ke oHo npenmonaraercsa? Cyns
o OyKBaJIbHOMY cozepxkaHuto Pasaena VII, B ero pamkax «ImiaHUpyeTCs cocpe-
JOTOYHTH MCIIPABUTEIBHBIC YIPEKICHUS U CIIEICTBEHHBIE H30JIATOPEI B CIHHOM
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HEHTPEe, MOICPHU3UPOBATH H YHH(MOUIIMPOBATH HMCIOIITIECS TEXHOJIOTHH B cepe
o0ecTieyeHus pesKiMa B Pa3BHUTHS MIPOM3BOJACTBEHHOTO CEKTOpa, a TAKKE Ipemy-
CMOTpPETh KJIHEHTOUEHTPUYHBII MOAX0/ K CO3IaHUI0 YCJIOBHIA AJIf coaep:Ka-
HHUSI OCY:KJAEHHBIX, MO103PEBAEMbIX H 00BHHSIEMBbIX, IIPEIOCTABICHHUS CBHIA-
HUH C UX pOJACTBEHHUKAaMH, OCYIIECTBICHHS EATEIHHOCTH aJIBOKATOB M 00IIIe-
CTBEHHBIX OpraHW3aIN{, BKIIOYass 000pyIOBaHHE VIS TPEIOCTABICHUS CBHIA-
HUH, a TAaKXKe IS OCYIISCTBIICHNUS IEATCIFHOCTH CYA0B, OPTaHOB IPOKYPATYPEI,
cienoBaTesield, BKITIOYas 000pyI0BaHIE TOMEIICHHH TS OCYIIECTBICHIS UX JIe-
SITEIBHOCTH (3716Ch W JIajiee BBIICIIEHO MHOU. — B.V.)». UeM paccMaTpruBaeMbIid
Paznen, cobctBerHO, 1 ncuepnbIBaeTcs. CaMo 1Mo cede ITO HAaBOWUT HA MEICTD,
YTO TEPCHEKTHBH MPEIYCMOTPEHHOTO UM, 00pa3HO TOBOPSI, «CHSIOMIECTO Tpaja
Ha XOJME» TYMaHHBI, KaK OCTAINCH BTYHE ITOJIOKCHUs KOHIENiyu pa3BUTHS
YUC Poccun g0 2020 r. 0 «BceoOIIeld TIOPbMHU3AIMW» 33 CYET BHYTPEHHUX pe-
3€PBOB YTOJIOBHO-HUCTIOHUTEIBHON CHCTEMBL.

B monp3y Takoro BeiBoga roBopart u umeromnuecs B CMU cBenenns o mrane
pean3anuy MpoeKTa B OTHOM 13 cyObekToB Deneparyu, mperycMaTprBaoeM
CTPOUTENBCTBO «yUPEKICHUSI 00BEIHHEHHOTO THIa» Ha 4 THIC. KKIMEHTOB) C
BHYIIUTEJIEHBIM OFOJKETHBIM (DrHaHCHpoBaHWeM B 12 muipa py6. OmHOBpe-
MeHHO B KoHIlenmuu mpeaycMOTpeHa «ONTUMH3AID YIPEKICHHNH YTOIOBHO-
HCTIOTHATEIFHOW CUCTEMBI, B pe3yabTaTe KoTopoi kK 2024 1. u3 900 yupexnennii
nmukBuanmy noaexar 88 (Pasmen VI). Expa mi MoXHO COMHEBAThCSI, YTO JaH-
HOE ITOJIOKEHHUE TIOTHOCTHIO MITH OOJIBIIEH ero YacThio OymeT peann3oBaHo. B ot-
nmmare oT nonoxkernid Paznena VII, KOTOpEI B CYIIECTBYIOMINX COITUAIEHO-IKOHO-
MHYECKHX PEATISIX MOYKET YHACIIEIOBATh CYAb0Y YIOMSHYTOH «BCEOOMIEeH TIOph-
MH3aIum» 1 B urore Oynet n3 KoHmenmumy uckirrodeH (XoTs OBl 1o MpUIrHE yCeTpa-
HEeHUSI HeOOXOIMMOCTH B OyIyIeM OTUUTHIBATHCA 32 HEyHady). TeM caMbIM HIest
«yIpeKICHHS OOBCIMHEHHOTO THITA» OKAKETCS TUCKPEIUTHPOBAHHOM.

Ha nene okakeTcsi NUCKpEIUTHPOBAHHOH (M He 0e3 OCHOBaHWW) HE Hes
«yIpeIeHus] 0ObeIMHEHHOTO THIAa» KaK TakoBas (IIpH €€ NOJDKHOW HaydHO
000CHOBaHHOH KOHKPETH3AINH), a UAES YIOMSIHYTOTO «Tpajia Ha XOJIME», YIO-
BJICTBOPSIIOIIETO HA OCHOBAHHUH IIPECIIOBYTOTO «KIMEHTOIICHTPUIHOT0» MOIX0 1A
MPAKTHIECKH BCE MOTPEOHOCTH HE TOIBKO COOCTBEHHO YTOJIOBHO-HCIIOMHHUTEIh-
HOW IPaKTHKH, HO U MIPABOCYHS, IPOKYPATYPHI, aIBOKATYPEI, CIICICTBHSL, TPak-
JTaHcKoro obmiecTa u T.11. Y 3T0 MOHSTHO, MO0 HU B OHOI CTpaHEe MHpa TaKUX
MEHUTCHINAPHBIX 3aBEICHIN HET, KaK HET U CTPEMIICHHS K X CO3IaHHIO.

Uro ke clleAyeT HOHUMATE IO «YIPESKICHUSIMA 00BCIMHEHHOTO THIIAY, €CIIH
HE CUMTATh TAKOBBIM YIOMSHYTHIN BBIIIE «CHSIOMMNA Tpajg Ha xommex»? s
Hayajia 00paTHMCS K UCTOPHH.

B coBerckuii mepuon (Bo BCsKOM ciiydae BO Bpemst neiictBust YK PCOCP
1960 r. u U TK PCOCP 1970 1.) cpemtit MeCT JIMIIICHHSI CBOOOTHI TPaIUITHOHHO TIpe-
BAJIMPOBAIN OXpPaHSEMbIE HCIPABUTEIFHO-TPYIOBBIE KOJOHHM OJHOTO BHIA pe-
XKuMa («MOHOPEKIMHEIC» KOJIOHHH). By pexiMa u B YUIpeKICHUS 1e-fope U
ne-daxro coBnamany. Takol OAX0 HEIHE COXPAHICTCS B HANMEHOBAHHUH M COZIEP-
xaamu cT. 58 YK PO — «Onpenenenre Buaa MCHIPaBUTENHFHOTO YUPEKIACHUD).
Ho u B coBeTckuii iepuoz, k nmpumepy, B cucreme YJIMTY MBJI CCCP (siecHbIx
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HCTIPaBUTENFHO-TPYIOBBIX YUPESKICHHH ) B CHITY IIPON3BOCTBEHHON HEOOXOIMMO-
CTH CYIIECTBOBAJIM TaK Ha3bIBaeMbIC OObeIWHEHHBIE HCIPABHTECIHHO-TPYIOBEIC
yupexaenus (OUTK), Bkirodasinme B ceOs, TOMHUMO OXPaHSIEMBIX KOJIOHHH, KOJIO-
HHUH-TIOCENICHNS, T/I€ OCYKICHHBIE HAXOAMINCH 0€3 OXpaHbl, HO IO Haa30poM [2.
C. 281]. Ilo cyrH, 31€Ch UIMENIO MECTO HE TOJIBKO W HE CTOJILKO OOBCIUHEHHUE B
OJTHOM YUPEKICHUU PA3INIHBIX BHIOB PEKUMOB, CKOJIBKO OOBEIMHEHUE Pa3Iid-
HBIX BHJIOB (OXPaHACMBIX 1 HEOXPAHIEMBIX) KOJIOHHH.

B neueOHBIX NCIIPaBUTENBHBIX YUPESKICHISIK TPaUIIMOHHO OTOBIBAIOT JIMIIICHUE
CBOOOIBI OCY>KZICHHBIC Ha pPa3HBIX BUIIAX pexnma. CyIecTBYIOT OOIIHIA M CTPOTHH pe-
JKHMBI B TFOpbME. X03SHCTBEHHOE 00CITY>KHBAaHUE TIOPEM, CIICIICTBEHHBIX H30JIATOPOB
1 KOJIOHHH 0CO00T0 PEXKUMA OCYIIIECTRIISICTCS OCYKIICHHBIMH K JIMIIICHHIO CBOOOTBI B
KOJIOHISIX 00IIero pexuma. Kpome Toro, Hamgre B CHCTEME HCTIPABATENBHBIX KOJIO-
auid [IKT, ocobenro EITKT, roBopHT O sIBHOM TEHICHIIMH K Pa3BUTHIO TEOPEMHOTO
«BEKTOPa» B OPraHU3AIMH HCITOJHEHUS JINIIEHHUS CBOOOHI [3].

B mocneBoeHHON MCTOPUM OTEYECTBEHHOW YTOJIOBHO-HCIIOTHUTEIBHON CH-
CTEMBI HapsIy ¢ Pa3MIHBIMHU TI0 CTPOTOCTH BHIAaMH PEXHMa BCETAa MPUCYT-
CTBOBAJIM U pa3HbIe BUABI HCIIPaBUTEIHHBIX YUPEKICHUH (TI0 CIOCO0Y OpraHu3a-
MY UCTIOJHEHUS JIMIICHHUSI CBOOOIBI): «OTKPBITHIE» (KOJIOHUU-TIOCEIICHU), «3a-
KPBITBIE» (OXpaHseMbIe KOJIOHHUH) U, IO TEPMHHOJIOTHH OCYXKIEHHBIX, — «KPbI-
TBIE» (TIOPBMBI) C SIBHBIM IIPEBAMPOBAHNEM MOHOPEKAMHBIX «3aKPBITHIX)» OXpa-
HsIeMBIX KosioHMiA. 1 eciu audepeHmmanus ncnpaBUTeIEHBIX YIPESIKIACHNAH BO3-
MO>KHA IT0 YKa3aHHBIM BBIIIE KPUTSPHUSIM (BUI U PEKHUM), TO HIX HHTETPAIUS BEICT
K TIOSIBJICHHUIO IBYX THUIIOB OOBEANHEHHBIX YUPESKICHIH — «MYIBTHPEKUMHBIX)
(C pa3IMYHBIMH BUIAMHU PEKUMA) U «THOPUIHBIX» (C a3 IMYHBIMK BUIAMH yIpe-
xneHnit). Bo3MokHO M BX coueTraHuWe, Korga OObEeIMHEHHOE HCIPAaBUTEIHHOE
YUpEKACHHE SBISETCS] OMHOBPEMEHHO «THOPUIHBIMY» U «MYJIBTHPEKUMHBIM.

C magama 1990-x rT., KOr/]a yroJoBHO-UCIIOMHATENRHAA cucTemMa Poccnm yrpa-
THJIa HCTOPHICCKU CIIOKUBIIHIACS SKOHOMITYECKHI Oa3wc B BHIE INIAHOBO-pacIpe-
JEeNUTEIFHOW SKOHOMIKA M BCEOOMIEro MPUBIICUCHAS OCYKACHHBIX K TPYAY, IO-
TpeOHOCTH 0OECTICUSHHS TIPABOTIOPSIKA U MHBIC 00CTOSTENHCTRA (YCIIOBHS yIIpaBIIe-
HUS, OTCYTCTBHE HeoOxoaumoro grcia Mmect B CM30 u TropbMax, pacxo/ibl Ha Tiepe-
BO3KY OCY’KACHHBIX H JIp.) IPUBEN K HHTCHCUBHOMY Pa3BUTHIO B UCIIPABUTEIHHBIX
VUPESKICHUSIX HE TONBKO «MYJBTHPEKUMHBIX», HO M «THOPHIHBIX» uepT. Eme B
1990 . omuH M3 aBTOPOB ANBTEPHATUBHOTO MTpoekTa KoHIenm nepecTporiky nc-
MIPaBUTEIILHO-TPYIOBOM crcTeMbl A.J. 3yOKoB mucall 0 1meinecoo0pa3HOCTH OTKa3a
OT JIeTICHHS KOJIOHUH Ha BUIIBI PEXKUMA, COXpaHss quhepeHIHaIIo BHYTPH yUIpe-
JKIeHus 1o pemeHnto aanmuancTparmu [4. C. 12]. 3To mopoXxnaino u COMHEHHS, CBSI-
3aHHBIE C YTIPABISIEMOCTHIO HCITPABUTENBHO-TPYIOBEIX yupexaenuii [4. C. 59].

[IpuMeHHUTENFHO K YTOJIOBHO-UCTIONHUTENFHONW CHCTEME B IIEJIOM TOBOJIEHO
MPUBJICKATEIEHBIMA BBITIBIICIH MIPEUIOKEHAS O «TFOPEMH3ALUI» KaK JajibHEH-
eM My TH €€ «IIUBUIN3aun» B potuBoBec Hacieanto ' YJIATa [5]. He corna-
IIasiCh C TAKAM BBIBOJIOM, aBTOP STHX CTPOK OoJiee YeTBEPTH BeKa Ha3aJ IMHcai:
«B 00603pnMoM OymymieM eaBa JI IMPOU30HMICT MOJHOE MOTJIOMICHNE HCIPABH-
TEJBHO-TPYIOBBIX KOJOHHH TIOppMaMH. [IprdeM He TOIBKO 0 SKOHOMHYECKAM
npuurHaM. Konorwuiickas cructemMa cama 1o cebe UMeeT HeMaJlo ITOJIOKHUTEbHBIX
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4epT. B mepByio ouepenp ¢ TOUKU 3pEHUS OPTaHU3alUH TPYIa, CONUAIEHO-BOC-
MUTATENBHON paboThI, TOATOTOBKH OCYKICHHBIX K HM3HH Ha cBobome... Ecim
MOTIBITATHCSL IPOTHO3UPOBATH, MOYKHO TIPEAIION0KATE, UTO OyIyIIne MecTa JIu-
IICHUS CBOOO B! B OOJBIIMHCTBE CBOEM BOIDIOTAT B ce0e YePTHI TEFOPBMEI U KOJIO-
HUH, PEBPATUBIINCH B YUPEKIEHHUS “THOpHIHOTO” THITaY [6. C. 50-51].

3akoH P® «O0 yupekIeHUX 1 OpTraHax, ACTIOHSIONIAX YTOJIOBHbIC HAKa3aHUS
B BUJIE JUIIEHUSA cBOOOILD 1993 r.l, VYTONMOBHEINA U YTOJIOBHO-UCIIOJIHUTEILHBII
KOJICKCHI 3THX HJIeH IMOHAYay He BOCTIPUHSUIH, IOPHANIECKH OCTaBasICh Ha MO3H-
[IUH «MOHOPEKHUMHBIX» KOJIOHUH (CM. yIIOMSIHYTYIO BbIie cT. 58 YK PO u cT. 74
YUK P®). Ho xwu3Hb Opasia cBoe. B crity 00bEKTUBHBIX MPHYHH HA TEPPUTOPUH
psAna xonoHuiA oprann3zoBbBach [IOPCU (momenieHus, GyHKIMOHUPYIONIHE B
pEeXKUME CIIeICTBEHHBIX H30JSITOpoB), [IOPT (moMereHus, GyHKITHOHHUPYIOIIHE B
pekuMe TIopeM). PasBuBamack crcTteMa eIMHBIX MTOMEHICHHH KaMEPHOTO THIIA
(EIIKT). Hapsay ¢ npemycMoTpeHHBIME KoOJIEKCOM TOMENICHUSMH KaMepHOTO
tuna ([1IKT), crporumu yenoBusmu coaepkanus (CYC) ¢ mpeObIBaHUEM OCYKIICH-
HBIX B 3alHPacMBIX MTOMEMICHUSIX 3TO CBHUICTEIHCTBOBAJIO O (POPMHPOBAHUH B
YUC BekTopa 00OBEKTHBHO OOYCIIOBICHHBIX «TIOPEMHBIX Hadam». Ho maneko He
€IMHCTBEHHOTO, a JIMIIH OJJHOTO M3 HECKOJIBKAX BO3MOKHBIX.

[IpuHTIMTIMaTEPHOE 3HAYEHKE B TOM OTHOIIEHNH nMeno pononHeHue B 2001 r.
4. 2 ct. 74 YK PO 0 TOM, YTO Ha TEPPUTOPUH OJHOW MCTIPABUTEIHHON KOJIOHHUU
MOTYT CO3J]aBaThCS H30JINPOBAHHBIE YIACTKH C PA3IMIHBIMH BHIAMHA PEKHUMA, a
TaKXe M30JMPOBAHHBIC YYACTKH, (DYHKIMOHMPYIONINE KakK TIopbMa. YacTeio 8
ct. 74 YUK Ttaxxke Oblia IpeyCMOTPEHA BO3MOXKHOCTH CO3/IaHUS H30JHPOBaH-
HBIX YYaCTKOB, (DYHKIMOHUPYIOMMX KaK KOJOHUHU-TTOCENICHHS, B JICUeOHBIX HC-
MPaBUTENBHBIX YUIPSKICHUAX H JIeueOHO-IPO(OUIAKTHUECKAX YUPEIKICHISX.
N smmk [Tasmops! ObIT OTKPHIT. B WTOre TIOCIIE HEOTHOKPATHBIX H3MEHEHHUH 3a-
KOHA W ITO/I3aKOHHBIX HOPMATHBHBIX IPABOBBIX AKTOB CYIIECTBYIOT (M peau3y-
FOTCS1) FOPHIMYECKIE BO3ZMOKHOCTH CYIIIECTBOBAHMS B OPTaHU3ANOHHBIX PAMKaX
3aKPBITBHIX (OXpaHACMBIX) YUPEKICHUH (MCIPABUTEILHBIX KOJOHHUI) HU30JUPO-
BaHHBIX YYaCTKOB C Pa3lWYHBIMU BHIAMH PEXHUMA; W30JIMPOBAHHBIX yYacTKOB,
(YHKIMOHUPYIOMMX KaK KOJOHHH-TIOCENICHNS; W30JHPOBAHHBIX yUYacTKOB,
(YHKINOHUPYIOMINX KaK TIOPHMBI; H30JINPOBAHHBIX YUACTKOB, (DYHKIMOHUPYIO-
IIUX B PEKAME CICICTBEHHBIX H30JIITOPOB, TPAH3UTHO-MIEPECHUILHBIX ITYHKTOB.
Kpome Toro, B BOCHHTATEFHEIX KOJIOHMSAX MOTYT CO3IaBATHCS N30JIMPOBAHHEIC
Y9aCTKH, (PYHKIIHOHUPYIOUINE KaK MCIPABUTEIBHBIC KOJIOHUU OOIIETO PexrMa
IUTSL COZIePIKaHsSI OCYKICHHBIX, TOCTATIINX BO BPeMs OTOBIBAHMS HAKa3aHMUS BO3-
pacta 19 et (4. 9 ct. 74 YUK).

[IpumedaTenpHO, UTO C BBEJCHHEM B JICHCTBHE HAKA3aHWS B BHIC MPUHYIH-
TenbHBIX padoT (ct. 53 YK, I'mara 8, cr. 60 YUK P®) Ha Tepputopun ucrpabu-
TEJIFHBIX KOJIOHHH MOTYT CO3/1aBaThCSI H30JIMPOBAHHBIC YIaCTKH, (DyHKIIHOHUPYTO-
IMe KaK WCIPaBUTENBHBIC HEHTPHI, IS OTOBIBAHWS IPHHYIUTECIHHBIX PadOT
(YOULII), xoTopble, Kak ITOKa3aHO HIKE, HbIHE IIPE00IIaIaloT B CHCTEME CyOhEKTOB

! Heine — «3akon Poccuiickoii ®enepanun 06 yupexIeHHIX ¥ OPraHax yroJ0BHO-HCIIOJ-
HUTENBHOH cuctembl Poccuiickoit deneparm.

71



IIpobaemor nybauunoeo npasa / Problems of the public law

WCTIONTHEHMSI JaHHOTO HakazaHusl. C BRICOKOW J0JIeH BEPOSITHOCTH MOYKHO TIPEITIO-
JIOKHUTh, yTo Y OUL] (17151 MCTIOTHEHNS TPHHY IPa0OT MITM HHOTO CXOHOTO C HUMH
HaKa3aHA) B IPUHIINIIE OCTAHYTCS B UCTIPABUTENBHBIX YIPEIKICHUSIX, HE3aBUCHMO
OT YCIIEXOB B CO3/IaHUH CAMOCTOSTEIIFHBIX NCTIPABUTENBHBIX IIEHTPOB.

OnHaKo 3TO 0OCTOSATENBCTBO C OYEBHIHOCTBIO CBUAETENBCTBYET, UTO O «TH-
OpHIHOM) XapaKTepe ClieIyeT TOBOPUTH HE TOJIBKO IMPHIMEHHUTENBEHO K Pasimd-
HBIM BHJIaM MECT JIMIICHUS CBOOOIBI, HO 1 B 00JIee IMHUPOKOM IIJIaHE — B OTHOIIIE-
HUM COOTBETCTBYIOIIUX YUPESIKIACHUH YTOJIOBHO-HCIIOTHUTEIHLHON CHCTEMEI.
Benp MHOTHE U3 CyIIECTBYIONIMX KOJOHHUN YK€ CedYac MCTOIMHSIOT HE TOJIBKO
JIUIICHUE CBOOOBI (CM. HIIKE).

Cynsa no opunuaneHoi cratuctuke ®CHUH Poccuu, B IepBOM TOIYTOIMH
2023 r. B yTrOJIOBHO-HCITOJHUTEIbHOU cucTeMe (QyHKIMoHUpyeT 161 ucnpasu-
TeJbHAsl KOJIOHHS OOIIETo peknMa, 35 UCIPaBUTEIBHBIX KOJIOHUH 0co00ro pe-
KHUMa JIJIs OCY’KACHHBIX IIPH 0c000 OMMAaCHOM PEeUANBE MPECTYIUICHUH, 6 ucmpa-
BUTENBHBIX KOJIOHHHA 0COOOTO PEeXMMa IUIS OCYKICHHBIX K MOXH3HEHHOMY JIH-
MICHUIO CBOOOBI, 246 UCTIPaBUTEILHBIX KOJOHUH CTPOroro pexuma, 94 Koio-
HUU-TIOCENIeHNs, 51 JedeOHOe HCIIPaBUTEIbHOE YUpexKIeHHe, 23 edeOHOo-po-
(PUITAKTHYCCKUX YUPEKIACHUS, 7 TIOpeM, 13 BOCTIUTATENBHBIX KOJOHWH, 46 HC-
npaBueHTpoB, 210 cneactBenHpx u3omaTopoB. Takke B YUC neiictByioT
71 II®PCHU, 25 TIIII, 164 YOUII nipu ncripaBUTENBHBIX YIPEIKIACHUSIX.

Kak cBupeTenscTBYIOT oduiianbable qaHHbIE («OCHOBHBIE TTOKA3aTEIH Jes-
TEJBHOCTH YTOJIOBHO-MCIIOJHUTENEHONH CHCTEMED»), MOIABIIONIEe OOIBIIIH-
CTBO OCYXIICHHBIX K JIMIICHUIO CBOOOBI OTOBIBAIOT HaKa3aHUE B MCIIPABUTEIb-
HBIX KosIoHUsX. B nepBom nomyroauu 2023 r. u3 HuX 56% — B KOJIOHUSIX CTPOTOT0
pexuma; 22% — obrmrero pesxkuma, 6% — B KOJIOHHSIX 0c000T0 pexuma, 4,9% — B
KoJIOHUsAX-Tiocenenusx’. U 9Tu 0THOCHTENbHBIE T0KA3aTeNM MPAKTHIECKH He U3-
MEHHJIMCH, XOTSI 00IIee KOMMIECTBO OCYKIEHHBIX B MECTaX JIUIICHUS CBOOOBI
MPOAOIDKAJO COKpamiaTeCs. B WTOre HamoNHEHWE NAaHHBIX HCIPABHTEIBHBIX
YVUPEKACHUH 110 CPaBHEHHUIO C YCTAHOBICHHBIM JIMMUTOM COCTABIISIET: IO KOJIO-
HUAM obmiero pexuma — 41%, ctpororo — 43%, ocoboro — 52%, 1Mo KOJIOHHASM-
rmoceneHusIM — 54%, 110 BOCIUTaTEILHBIM KOJIOHHAM — Bcero 17%.

Hewns6exHoe ciieficTBIE JIMOSPaIH3allii YTOJOBHOH MOJUTHKA (KOTOPYIO Ya-
CTO, HO HEOCHOBATEIHFHO HMEHYIOT «TYMaHH3AIHEi» ) — yXyIIICHHE COCTaBa OCY K-
neHHbiX. Ecim B 2016 T. B KOJMIOHHSX CTPOTOTO PEKIMa OTOBIBaIM HakazaHue 54%
OCYKIICHHBIX, TO B 2022 T., KaK YKa3aHo BbIIe, — 56%, TOTJa KaK KOJIOHUH 00IIeTro
PEKIMa CTAaHOBATCS MeHee BocTpeOoBaHHBIMHE (27 1 22% COOTBETCTBEHHO).

Ony6mmkoBanHas ctatuctika ®CHH He naet oTBET Ha BOMPOC, CKOJIBKO H3
YIOMSHYTHIX BEIIIIE UCTIPABUTENFHBIX KOJOHUN (PaKTHIECKH SBISIFOTCS «MYIBTH-
peKUMHBIMIY. [IpakTHKa MOKa3bpIBACT, UTO OHU MpPEBAIUPYIOT. JJOBOIBHO pac-
MPOCTPaHEHB! M30JMPOBAaHHEBIE YUYACTKH, (DYHKIMOHUPYIOUINE B PEKUME KOJO-
Hu-niocenieHnii. AKTUBHO pazBuBatorcs Y OULI.

! Ocrasumecs 7% pacnpenensiorcst Mo JieueOHBIM MCTIPABUTENBHBIM YIPEKAECHHUSAM, JIE-
4eOHO-NPOGUIAKTHYECKIM YUPEXKICHHUSIM, BOCIIUTATEIbHBIM KOJOHUSM M TPaH3UTHO-IEpe-
CBUIBHBIM IIYHKTaM.
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UznoxxenHoe yOeaUTENBHO CBUACTEILCTBYET, UTO IIOSBICHHE W pa3BUTHE
«yUpeKIeHIH 00beANHEHHOTO THTIA» — OOBEKTHBHAS PEATbHOCTD, 3aCITyKUBAFO-
mast OOJNBIIETO BHUMAHHS YTOJIOBHO-UCIIONHUTENFHONH HayKH (a HE TOJBKO ee
IOPHINYECKON COCTABISIIONICH — YTOJIOBHO-MCIIONHUTEIFHOTO MpaBa), UMes B
BHJy TaKue oOmenpru3HaHHbIE e¢ (PYHKINHU, KaK OMrcaTebHast, 00bICHITEIbHAS,
MPOTHOCTHYECKASI M YIIPaBIICHUECKASL.

Mexnay tem, eciu B riepuo/, npeamectBoBaBmmil «Kormnenmum 2030», mep-
CIIEKTUBBI M OOJIUK «yUYPEkICHUN 00bEIMTHEHHOTO THITaY (THOPHUIHBIX, MYJIBTH-
PEKUMHBIX, KOMITIEKCHBIX U T.JI.) JOBOJBHO aKTHBHO O0CYKIAUCH (TIpeuMyTIe-
CTBEHHO, MPEJICTABUTEISIMHA BEJIOMCTBEHHOW HayKH) [7—15], TO ¢ ee MpHHATHEM
myONMuKaIMy Ha JaHHYIO TEMY MPaKTHUECKH HCUYE3IH, €CIA HE CUUTATh OTICIb-
HBIX CTaTeH onvcaTenpHoro xapakrepa [16]. BunnuMo, He B mocneHIO0 09epenb
MMOTOMY, YTO 3aKPEIUICHHE MPECIOBYTOTO «CHUSIOIIETO Tpajia Ha XOJIMe» B CTONb
ABTOPUTETHOM IOKYMEHTE (PaKTHUECKU CHIENIANIO IHCKYCCHH OecIpeIMETHBIMH,
XOTSI PAaCCMAaTPUBAEMBIN MPOEKT OOJIBIINHCTBO YYSHBIX 000CHOBAHHO IOCUYUTAIIH
HEZOCTATOYHO PEATUCTHIHBIM.

BozBpamasce BHOB k comepxkannio Paznena VII «Konmermmmu 2030», moa-
YepKHEM, UTO, Ha HAII B3IUIM, OH, B OTIWYHE OT UAEH O IPECIOBYTOH «TIOPEMHU-
3aIumy», He TOJDKEH OBITh MCKITIOYEH, HO HY>KIAeTCS B CYIIECTBEHHOM PENaKTH-
poBanuu. Koib cKopo, Kak OTMEYEHO BEIIIE, «OOBEANHHUTEIFHBIE HAaUaIay) yiKe
HECKOJBKO IECATHICTUH (PaKTHUESCKHA Pa3BHBAIOTCS B YTOJIOBHO-HCIIOIHHUTEIb-
HOW cUcTeMe, 3a7jada HAyKH 3[IeCh COCTOUT MPEKAE BCETO B TOM, YTOOBI, HE U
«B XBOCTe» MPAKTUKH', MPOTHO3UPOBATH €€ JanbHeillee pa3BUTHE, 1aBaTh eif 1
3aKOHOZATEI0 HAyIHO 0OOCHOBAHHBIE PEKOMEHIAITHH.

Haunewm c Toro, uto u3 Pa3aena VII BooOIie HEMOHATHO, 0 KAKOM «y4perxkJie-
HUHM 00BEAMHEHHOTO THIIA» B HEM HIET Pedb, IPUIEM JaKe C IMO3UINN rpaMMa-
THKH PYCCKOTO si3bIka. ECIIn 0CBOOOIUTH 3TOT TE3HC OT OOIIUX (hpa3 0 «MoJEep-
HU3AIUA ¥ YHHQUKAITUI», O KKIHEHTOICHTPUIECKOM) ITOJIX0IE, TO B OCTATKE —
9TO «TaKOE YUPEXKICHHE, B paMKaX KOTOPOTO IIAHUPYETCSI COCPEIOTOUNTh HC-
MIPaBUTEIBHBIC YUPEKICHUS M CIEICTBEHHBIC M30JLTOPHl B CIUHOM LICHTPEY.
BykBanbHO 3TO 03HAYaET, YTO B OAHOM (!) yUpEKICHNH MPEANIONaraeTCs IMETh
HECKOJIbKO CIIEJCTBEHHBIX M30Js1TOpoB. [IpocToit Bompoc — 3auem? Benp B pe-
3yJIbTaTe MOSBUTCS HE YUPEKACHHE KaK TAaKOBOE, & TO, YTO B IKOHOMUKE U HayKe
VIPaBICHUSI UMEHYETCS «KIACTEPOM.

JpyToiit BOpoc: HACKOJIBKO PEATHCTHYHO IUIAHUPOBATH CO3aHUE TIOTO0OHOTO
KJIacTepa ¢ YUCICHHOCTHIO OCYKICHHBIX 110 4 THIC. YEIIOBEK B «CAMHOM IIEHTPEY,
uMes B BHIY, YTO KaK MHHUMYM [IB€ TPETH U3 HUX JOJDKHBI OBITH 00ECTICUCHBI
OTIAYMBAEMBIM MTPOU3BOAUTENFHBIM TPYIOM, IPHUYEM IPH YCIOBHH, YTO UX 3a-
paboTOK mOMKEeH OBITHh HE MEHEee YCTAaHOBJIEHHOH 3aKOHOM MHHHUMAIIBHOM
orutatel Tpyaa (4. 2 ct. 105 YUK P®D)?

! TlpuBenennas Bbiiue Boimemas B 2022 I'. CTaThsl yBaXKAEMbIX aBTOPOB YIKE 110 €€ Ha3Ba-
HMIO TOBOPUT O IIOCTAHOBKE UMH «IIPOOJIEMBD) YUPEIKICHUH 00beIMHEHHOTO THIIA CITYCTs 00-
nee 20 jeT, Kak OHA BO3HUKJIA.
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Kok ckopo B 0CHOBE THTAHTCKOTO «yIpEeKICHUS OOBCIMHEHHOTO THIIA» BO
BCSKOM CITy4dae Bce Jke OyIeT JIeKaTh MCIPaBUTEIbHAS KOJOHWUS, T.€. KOJIOHHHA-
ckHe (cupeub — JIarepHbIe) Havasia, TPYAHO YWTH OT MBICIH, 9YTO 00OpaTHOH CcTO-
POHOH «CHSIIOIIETO Ipajia Ha XOJIMe) IPH €T0 YCHENTHOH peannu3ali (ITo, BIpo-
YeM, COMHHUTEINIEHO) B UTOTE OKaKETCSI MOHCTPYO3HBIH «cymepiareps 2.0».

U yx coBepHIeHHEHIITIIM HOHCEHCOM, XOTS IaHBIO BPEMEHH, BRITILSIIUT COACP-
xamuiicss B Paznene Te3nc 00 obecnedeHNH «KIMSHTOUCHTPUYHOTO OAX0aa K
CO3IaHHIO YCIOBHUH UL COAEPKAHUS OCYKICHHBIX, TOI03PEBAEMBIX U OOBHHSIC-
MBIX» Benp KIHEHTONEHTPUYHOCTH HpPEBpaIlacT OCYKICHHOTO, I0A03peBac-
MOT0, OOBHHSEMOTO B «KJIIFEHTa» YTOJIOBHO-HCIIOIHUTEIHLHON CHCTEMEI, a CaMo
WCTIOJNIHECHUE HaKa3aHWs, 3aKII0UCHHE IO CTPaKe — B TOCYAapCTBCHHYIO
YCIIyTY, OT KOTOPOH, KaK OT BCSIKOH YCIYTH, KKIIMEHT» BCET/IA BIIPABE OTKA3ATHCS
[17. C. 21-24]. Hamo monarath, aBTOPBI 3TOTO Te3Wca 3a0bUIH YTOJIOBHBIN KO-
nekc, a uMeHHO 4. | cT. 43 YK P®: «Hakazanne — ecTh Mepa rocy1apcTBeHHOT 0
NPUHYKIEHHUS. . .».

[Tepexos K KOHCTPYKTUBHOM 4acTH, OTMETHM, YTO YK€ camo Ha3BaHue Pasz-
nena VII «Konnenmuu 2030» HeoOX0MMO CKOppeKTHpoBaTh. CBEJCHUE €T0 K
OTHOMY JIMIITH «IIPOEKTY» OOCITHSIET U Cy’KaeT ero 3HaYeHHe. Y UNThIBas CKa3aH-
HOE, JTydIlle TIICaTh 0 «(POPMUPOBAHUH M Pa3BUTUI», & HE 00 OJJHOM JIHIIIb «IIPO-
ekTe». CaM 1o cebe MPOEKT M ero pealln3alrio IelecooOpazHee MEePeHeCTH B
uTaH peamm3anuy KoHenmu. YauTeIBas CymecTBYIONIYIO M BO3MOXKHYIO MHO-
roo0pa3HOCTh TAKUX YUPSKICHUH M MX «THUIOBY», HEOOXOIMMO BCE MU3JIAraTh BO
MHOKECTBEHHOM UHclie. VIMesl B BUIY «KOMIUICKCHBII» («THOPHIHBIIN, «MYITh-
TUPEKUMHBII» U T.J.) XapakTep pacCMaTPUBAEMBIX YUPEKICHHUN, HEOOXOIIMMO
UL KPaTKOCTU M3JIOKCHHS Kak B TeKcTe KoHIenmwu, Tak M IpH JaTbHEHITX
00CYXIEHHUSX WCIIONB30BAaTh TEPMHH «UCIPABUTEIBHBIE KOMIUICKCHD) HIH (C
y4eToM BO3MOXHOTO Haimuust B HUX CU30) — «yroJ0BHO-UCIIOTHUTEIBHBIC IICH-
TPBI (KOMHJIGKCI)I)»I. B wurtore B ero HoBoit penakunu Pazmen VII «Kornenmm
2030» momxen nMeHOBaThCA «DOpMHUpPOBAaHUE W PA3BUTHE YTOJIOBHO-UCTIOIHH-
TEJBHBIX KOMILJICKCOBY.

C y4eToM OTMEUEHHOH BHIIIE «MYIBTHPESKUMHOCTHY («THOPHIHOCTHY) TO-
JABILIOMIETO OOJIBIINHCTBA CYIIECTBYIOIINX HBIHE MCIIPABUTEIFHBIX KOJIOHUH HEe
BCE M3 HUX, BUJUMO, aBTOMAaTHYCCKH MOXXHO OyIeT MPHIHUCIATH K TAKUM KOM-
IUIeKCaM, a JIMIIb TaKue, [UIS KOTOPBIX HAINYME HECKONBKUX BHIIOB H PEKUMOB
SIBIISICTCST OTIPEIEILIONINM, UTO OTPa)KaeTCs B UX OpraHU3aNnOHHO-YIIpaBICHYe-
CKOM H apXHTEKTypHOM oOimKe. [lOmyCTHMBI W KOJIHYECTBCHHBIC KPHTEPHH.
K npumepy, ecnu B yapekICHUH OIpeIeIeHHEBIC IO OCYKICHHBIX (HalpuMep,
HE MEHEee TIOJIOBIHBI) OTOBIBAIOT HAKa3aHHE B YCIOBUAX pa3HBIX PEKUMOB U pa3-
HBIX BHJOB. HOo BOBce He 00s3aTeNbHO B Ka)KIOM HCIIPABUTEIFHOM KOMILICKCE
HMMETh OJHOBPEMEHHO BCE BO3MOXKHBIC BHJIBI M pexHuMbI (Harmpumep, CU30 u
YOUILI). OT0 3aBUCHT OT MECTHBIX YCJIOBHH M MOTPEOHOCTEH, B CBSI3H C YeM
YMECTHO TOBOPUTH O (POPMUPOBAHNH U PA3BUTHH UCIIPABUTEIEHBIX KOMITJIEKCOB

' B PecniyGnuke Asep0aiimkan 1og00HbIE yUPEXkIEHHS UIMEHYIOTCS «IIEHATEHHAPHBIMH
KOMIUTEKCaMm», XOTs1 HOPMHUPYIOTCSI Ha TIOPEMHON OCHOBE.
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pasHoro Buia (TUMA), KOTOPbIE MOTIH OBl CTPOUTHCS MO «MOIYIHHOMY» IIPHH-
nuny. [TogoOHast cucteMa mpeacTaBisercs Oojiee THOKOH M OTBevaromied Io-
TPeOHOCTSAM MPAKTHKH.

Y4uTHIBas, 9TO, KAK OTMEYAIIOChH, U3 BCEX OCYKACHHBIX K JIMIICHUIO CBOOO B
3HAYHUTENFHOE OONBIIIMHCTBO (0KON0 60%) HBIHE OTOBIBACT HaKa3aHUE B KOJO-
HUSX CTPOTOTO pekuMa (KOHKpETHEe — Ha CTPOTOM PEKIME), U 3Ta JOJIS IIOCTO-
STHHO PAacTeT, 3a OCHOBY YTOJIOBHO-HUCIIOJIHUTEIHHOTO KOMIUIEKCA, B TOM UHCIIE
€T0 pa3HBIX Baphallii, Ha IEPBBIX ATAIax HENeCOO0pa3HO B3STH HMEHHO KOJIO-
HUIO CTPOTOTO PEKIUMa ¢ BO3MOKHBIM MPUCOSANHEHUEM K HEH Pa3IMYHBIX «MO-
nynei». [IockoibKy B cocTaBe 3THX KOMIUIEKCOB BCe Hamle OyayT HaXOIUTHCS AC-
MIPaBUTEIILHBIC IIEHTPHI (C TIEPCIIEKTUBON OyIyIIero npeodpa3oBaHusl B HAX CYIIe-
CTBYIOIINX M30JIMPOBAHHBIX yIACTKOB KOJIOHUH-TIOCEIICHHH ), TAKHE KOMIUICKCHI yKe
HEIB3sI OyZIeT CUNTATh B IIOJIHOW MEpe MECTAMH JIAILICHISI CBOOOIBI.

[MpuaTMNIManEHO Ba)KHO, YTO CO3IaBaeMble B MOPSIIKE AKCIIEPUMEHTA KOM-
TUIEKCHI JOJDKHBI IMETh BO3MOYKHOCTD JANBHEHIIero MaciTabupoBaHus, B TOM
9HCIIe C YKOHOMHUYECKON TOUKH 3pEHMS. DTO, KaK OUYSBHIHO, JAJICKO HE IPHUCYIIE
npeaxycMmoTpeHHOMYy «Konmenmueir 2030» «ydpexaeHu0 00bEeIUHEHHOTO
THTa», Ja)Ke €CIIH OHO C MAKCHMaJIbHBIM HAIPSHKEHUEM CHIT M CPEIICTB B €AMHIY-
HOM DK3EMITISIpE Bce ke OyIeT IOCTPOCHO.

HeoOXomuMbIM yCIIOBHEM H CPEICTBOM (DOPMHUPOBAHMS HCIOTHUTEIBHBIX
KOMILICKCOB JIOJDKHO OBITH CTPOroe COOI0ICHUE MTPUHITHIIA 3aKOHHOCTH, COBEP-
[ICHCTBOBaHKE OPTaHU3AIIMOHHO-IIPABOBEIX OCHOB. [IpencraBisercs, 9ro Ha Iep-
BOM (3KCIIEPUMEHTAIILHOM) 3Tare KaKHX-TH00 3HAUUMbBIX H3MEHEHHUH yTOJIOBHO-
HCIIOJTHUTEIBHOTO 3aKOHOIATEILCTBA (B CMBICIIC (heepalibHBIX 3aKOHOB) HE I10-
Tpebyetcs. Ilone3HpiM ObUTO OBl M3MeHeHHWE HamMeHOBaHHUA CT. 58 YK P® ¢
«HaznaueHne ocyKIeHHBIM BUa HCIPaBUTEIBHOTO YIpexneHs» Ha «HazHaue-
HUE OCY)KICHHBIM BHJA M PEXKHMa HCIPAaBUTECIBHOTO yUpexIeHus». Kpome
TOTO, BHECTH COOTBETCTBYIOMME gononHeHus B cT. 74 YUK P® u B 3akon PD ot
21 urosg 1993 1. «O06 yupexIeHHSIX W OpraHax yroJIOBHO-HCITOJHUTEILHON CH-
crembl Poccuiickoit @eneparum.

Bropoii aTam — MacmTabupoBaHue (THPAKUPOBAHKE) PE3yIbTATOB SKCIIEPHU-
MEHTa, Ipeyiaraet oosee TiyOoKue MmpeoOpa3oBaHms. ITO, HA HAII B3I, BO
BCSIKOM CIIydae:

— YIOMSIHYTOE BBIIIEe 00BheTNHEHIE KOJIOHUNA-TTOCETICHUH U NCIIPaBUTEIBHBIX
[EHTPOB, WCHONHSIOMNX MPUHYAUTEIBHEIE PabOTHI C BO3BPATOM K CTapoMy
Ha3BaHUIO aHAJIOTUYHOTO HAKa3aHUs — «orpaHnueHne ceoboem» [19. C. 617;

— MaKCHMAJIFHO BO3MOXKHASI YHH(HUKAINS «TIOPEMHBIX» YCIOBHH comepika-
HUSA oCyXIeHHBIX (TopbMa, [IOPT, ITKT, ETIKT), IIM30, crporue yciaoBus co-
Jep>KaHHsI B KOJIOHISIX 0COO0TO PEKUMA;

— BO3MOJKHASI JINKBUAAIHS OOIIEro pekrMa B UCIIPaBUTEIBHBIX KOJOHHSIX (C
COXpaHCHHEM PA3IENBFHOTO CONEpKAaHUS BIIEPBHIE OTOBIBABIINX M PaHEE OTOBI-
BaBIIUX JIMIICHUE CBOOOIBI);

— yHA(UKAIWS YCIOBAN OTORIBAHHS JIMIICHHS CBOOOIBI, OTKA3 OT UX JICIICHHUS
Ha OOBIYHBIC, O0JNIETYeHHBIC U CTPOTHE, CTUMYJIHMPOBaHHE HAUIC)KAIIETO ITOBEIe-
HUS OCYXIACHHBIX HCKIIOUUTEIHHO MEpPaM{ MOOIIPEHHUS M B3BICKAHUS, IIPH
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YCIIOBHH, YTO UX IIEPEUCHB OYAET 3HAUUTEIHHO PACIIUPEH U aKTYaIN3HPOBaH IIy-
TeM BKJIIOUCHHUS B HETO OTICIBHBIX 3HAUUMBIX UL OCYKICHHBIX AIIEMEHTOB 00-
JIETYCHHBIX ¥ CTPOTUX YCIIOBHH.

PazymeeTcst, H3OKEHHBIE BEIIIE W WHBIE BO3MOXKHBIE 3/I€ChH IMPEIIIOKCHUS
HY>KIaloTcs B 00cykaeHun. [lomrmo mpodero, oimkeH 00CyKIaTbCs BOIIPOC Op-
TaHU3AIIMOHHOTO CTPOCHUS (CTPYKTYpPHI YIPABJICHHS) HCHIOJHUTECIBHBIX KOM-
IUIEKCOB, B TOM YHCIIE 00HEM ITPABONPIMEHUTENEHBIX IIOJTHOMOYHH PYKOBOIHTE-
JIeH BXOIAIIMX B HUX CTPYKTYP (MOAYJIEH, CEKTOPORB). DTO KacaeTcs U UX KOMITe-
TEHIINU 0 TPAMEHECHUIO K OCYXXICHHBIM, ITO03PEBAEMBIM, OOBHHSIECMEIM MeEp
MOOIIPEHUS U B3BICKAHIIL.

BospacTaer akTyanbHOCTh HAYYHBIX OCHOB JU((PEPSHIINANNHN OCYKICHHBIX,
ee KPUTEPUEeB, OCHOBAHUM, MOPSAAKA M IOPUIMICCKUX TOCIEICTBUMA, IIPHIEM TI0
MPUHIMIY «HE0OX0oauMol moctaTouHocTH». K mpumepy, onbir CU30 cBuue-
TEJNBCTBYET, YTO OJHHIM W3 YCJIOBHI HapyIICHUH MpaB 3aKIIOUCHHBIX Ha HaJIe-
JKaIle YCIOBHSI Pa3MEIIeHIS 3a9acTyI0 (PaKTHICSCKH BBICTYIIAlOT MHOTOYHCIICH-
HBIC BEIOMCTBCHHBIC YKA3aHUS O PA3ICIBLHOM COJCP)KaHUN BCE OOJBIIETO Jucia
UX KaTeropuii. B urore oTAENBHBIX KaMep B M30IATOpaX HEPEIKO OKA3hIBACTCSI
HEZOCTATOYHO.

Ha HOBBIX OpraHM3alMOHHBIX M TEXHOJIOTHYSCKHX OCHOBAaX IOJDKHA pe-
maThCsl ¥ MpodiieMa 00ecTieueHIs] HHTETPATUBHOM (ITACCUBHOW M aKTUBHOMN ) 0e3-
OTTACHOCTH JIUII, COJCPIKAIIIXCS B UCTIPABUTEIFHBIX KOJIOHHX, IEPCOHAa U TI0-
ceTuTeneil.

UYro xe kacaercs npeaycmorpenHoro B «Konmermuu 2030» obopynoBaHus
MMOMEIICHHUH TSI ACATEIILHOCTH CYJ0B, ClIeoBaTeNel, OpraHOB IPOKYpaTypPhl H
TEM Tade — CTPOUTEIHCTBA TOPOIKOB IJIS IIEPCOHANA, TO 3TO, KOHEUHO, JKena-
TEJBHO, HO €IBa JIM MOYKHO OTHECTH K MX HEOTHEMIIEMOMY IIPH3HAKY «yUpeKIe-
HUH 00BETMHEHHOTO THTIaY. B MaciiTadax BCeil yroJoBHO-UCTIONHUTEIBHON CH-
CTEMBI 3TO B JI PEATUCTHYHO M IIO3TOMY HE MOXKET OBITh MacIITaOUPOBaHO.
Bo MHOTOM 3TO 3aBHCHT OT MECTHBIX YCIIOBHH, MOTPEOHOCTEH U, BOBMOXKHO, OT
JIOTTOJTHUTEIILHOTO (PMHAHCUPOBAHHS CO CTOPOHBI PETHMOHOB (B 4acTH obecreue-
HUS COTPYIHUKOB KHUIILEM).

B xoHEYHOM cHUeTe U B IIEPCIIEKTHBE B PACCMOTPEHHON BBHITIIE MOACPHU3AIHH
U peopraHu3alry TPAIUIMOHHBIX «KOJOHHHUCKAX» CTPYKTYpP Ha KOMIUIEKCHBIX
HaYaIaxX BUANUTCS MaruCTPaIbHBIA CaMOOBITHBIN ITyTh MOAEPHHA3AIIH YTOIOBHO-
HCTIOTHATENFHOW CUCTEMBI POCCHY, OTIIMYHBIN OT MPECIOBYTOMN «TFOPHMH3AIII
3anamgaoro tuma [20. C. 28-30].
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AnHoTtanus. [TogpoOHO aHANIU3UPYIOTCS MEpBI [0 YKECTOUCHUIO OTBETCTBEHHO-
CTH 32 HE3aKOHHBIH 000pPOT IpaskIAHCKOr0 OPYXKHsl, pa3pabOTaHHbIE B COBPEMEHHBIX
YCIIOBUSX JUISl IIPEIYIPEIKICHUSI MACCOBBIX YOUICTB B MOJIO/ISXKHO# cpere. Jemaercs
BBIBOJI, YTO B TIEPHO/] IIPOBEJICHHS CIICLIMAILHON BOCHHO OIIepalluy BO3PacTaeT PUCK
COBEPLICHHSI MaCCOBBIX HOCATaTeNILCTB HA JKM3Hb C NMPUMEHEHHEM OOEBOrO OpYXus,
BO3HHKAaET HEOOXOIUMOCTD B pa3paboTKe CIICUUAIBHBIX MEpP IPOTHUBOACHCTBUS TaKUM
JessHUSAM. B kauecTBe nepceKTHBHOrO pelleH s PoOIeMbl IPOTHBOICHCTBUS Macco-
BbIM YOMHCTBAM paccCMaTpUBAETCS BO3MOXKHOCTb NPHMEHEHHs Hauboljiee CTpOroro
BUJIa HAKA3aHUS — CMEPTHOI Ka3HHU.
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Abstract. In the conditions of a rapid increase in the facts of mass murders com-
mitted in educational institutions, the effectiveness of various means of personal
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protection, developed and implemented recently in our country, is investigated, and the
question of the possibility of applying the death penalty, a measure of prevention of
especially serious crimes, enshrined in the current criminal law, but not fully imple-
mented due to the moratorium, in the emerging Russian judicial practice.

The authors analyse in detail the measures of counteraction to especially grave
crimes, in one case, mass murders committed by minors, and in another case, by persons
who have reached the age of eighteen but have not reached the age of twenty-one. It is
found that, in accordance with the newly developed and enshrined prescriptions of the
current legislation, there has been a tightening of responsibility for illegal arms traffick-
ing in the form of a complete ban on the acquisition of any firearms by the named
persons.

It is shown that the main reason for the rapid increase in mass murders is not the
tightening or leniency of the law, but its non-compliance, since in the cases that have
occurred, civilian firearms were acquired by young people, as a rule, illegally due to
the improper performance of professional duties by various persons. The authors be-
lieve that measures consisting of stricter penalties for illicit trafficking in civilian weap-
ons, which have been adopted in recent years, will be more effective in preventing mas-
sacres among persons under the age of 21. However, as for such measures to counter
especially serious offences committed by persons who have already reached that age,
there are great doubts about their effectiveness.

In this connection, there is a need to improve the newly adopted measures for the
prevention of particularly serious crimes among young people, depending on their age
category (under and over twenty-one years of age). A promising solution to the existing
problem of counteracting mass murders committed in the youth environment is not only
the application of measures restricting and excluding the circulation of weapons in the
youth environment, imprisonment for a definite and life term, but also the death penalty,
enshrined in the current criminal law and not implemented in judicial practice, which
is recognised as a necessary means of combating crime in modern conditions by a sig-
nificant number (72%) of the country's population.

Keywords: mass murder, death penalty, arms trafficking, youth environment, mo-
bilisation, voluntary formations
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Hecmortps Ha BHecenue B 2020 1. niesnoro psga monpaBok B Koncturymuio PO,
B HEH B HEM3MEHHOM BH/IE coxpaHeHa cT. 20, B KOTOPOH yKa3aHo, 9YTO CMEPTHAS
Ka3Hb KaK HCKITIOUNTENbHAS Mepa HaKa3aHHs MOXKET yCTaHABIMBATHCS (eepaib-
HBIM 3aKOHOM 32 0C000 TSDKKHE MPECTYIUICHHUS IPOTUB KU3HU. B meficTByromem
YTOJIOBHOM 3aKOHE Hapsmy ¢ APYTHMH BHIAMH HaKa3aHH MPOJOIDKAET CONep-
JKaTCsl HaKa3aHUE B BUJIE CMEPTHOM Ka3HH. [Ipn 3TOM Ba’KHO yUUTHIBaTh, uTO PoOC-
cus B3suIa Ha ceOs1 00513aTeNbCTBO MPUMEHEHHSI MOPATOPHS HA CMEPTHYIO Ka3HB,
KOTOPBIHA ObUT ycTaHOBJIeH Yka3oM [Ipesumenta Poccunm [1. C. 107] ot 16 mas
1996 r. Ne 724 «O moO3TamHOM COKpAIICHWH MPUMEHEHUS CMEPTHOW Ka3HH B
cBs3u ¢ BxoxaeHnueMm Poccun B Coset EBponbi» [2]. [lonmucanusiit 16 ampens
1997 r. Ilpotoxon Ne 6 k KoHBeHITHH O 3a0iTe MPaB Y€IOBEKA U OCHOBHBIX CBO-
0011 [3] OTHOCUTEIILHO OTMEHBI CMEPTHOW Ka3HH B Poccuu mpooimkan neicTBo-
BaTh COTJIACHO BeHCKOW KOHBEHIMH, MPEAIUCHIBAIONICH COOMI0IATh MPOTOKOI
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1o ero patadukanuu. B 2009 r. Konctutynnonssiii Cyn PO nprsHan HEBO3MOX-
HOCTB HA3HAYEHUS CMEPTHOH Ka3HH C YI€TOM 00513aTeIbCTB, B3ATHIX Ha ce0st Poc-
curickor Demepanyieil, U CIOKUBIICHCS MEXIYHAPOTHO-TTPABOBON TEHACHIINEH
0 HEMPUMEHEHWH CMEpPTHOW Ka3HW eBpomelckumu rocynapctBamu [4]. Tlpm
HAJIMYNHU TAaKOW CUTYalluH CIeayeT 0co00 0OpaTHTh BHIMAHIE Ha 3HAYHMBIE CO-
OBITHS, KOTOPBIE MPOU3OIILIN B MocieaHee BpeMs. B dactHocTH, B 2020 r., Kak
OTMEUEHO BBIIE, TPOU30ILI0 MaciTabHoe oOHOoBIeHHe Konctutynnu PO, a B
2022 1. Poccus opurmanbsHo mpekpaTuia ObITh CTOpOHOH EBponeiickoii KOHBEH-
IIUH O 3aIUTE MPaB YeJIOBEKA U OCHOBHBIX CBOOO/ H BBIIIIIA H3-TI0J] FOPUCANKITIH
EBpomneiickoro cyna mo mpaBaMm uenoBeka. Bo3HWKIIa HEOMHO3HAYHAS CUTYAIIHS,
MIpU KOTOPOH Bce MpHUHSATHIE /10 Toro pemenns: Koncturynmonnoro Cyaa PO o
MOpPATOpPHH Ha CMEPTHYIO Ka3Hb y>Ke HE MMEIOT IOPHINICCKON CHIIBI M, B CBOIO
ouepelb, He MPUHAT HOBBIM TOKYMEHT, B KOTOPOM OBI IPSIMO YKa3BIBAJIOCH HA
OTMEHY MOPaTOpHsI O IPIMEHEHNH CMEPTHON Ka3HU. BBUIy 5TOTO ITojlaraem, 4to
BOIIPOC 00 OTMEHE MOPATOpHs Ha MPUMECHEHHE HHCTUTYTa CMEPTHON Ka3HU emlé
HE ITOJTyYHJT OKOHYATEIIEHOTO pa3perIeHs.

Bompoc o cMepTHOI Ka3HH MOZHUMAETCSI M aKTHBHO OOCYKHaeTcs cpenu eé
CTOPOHHUKOB ¥ IPOTUBHHUKOB, Yallle BCETO, IIOCIIC PA3IHMIHBIX TPATHUESCKUX CO-
OBITHI, CBSA3aHHBIX C CCPUUHBIMH [5, 6] MJIM MacCOBBIMU yOUHCTBaMH GOJIHIIOTO
KOJIMYECTBO JTt0Jiei, ocobeHHo neteid. Tak, B 2019 1. mocne youiicTBa 9-netHei
neBoukd B CapaToBe KpaifHe 0CTPO 00CYKIAJCs BOIIPOC O BO3MOKHOCTH BO3Bpa-
[IEHUSI CMEPTHON Ka3HU. 3HAYUTENBHOE YHCIOo XkuTeneir CapaToBa BRICKA3aINCh
0 MPUMEHEHUH CMEPTHOM Ka3HU B OTHOIIIEHUH 3 5-JIETHETO MY>KIMHBI, COBEPIIIHB-
[IeT0 W3HACHIIOBAaHWE M yOMICTBO MIKOJBGHUIGI [7], HO IO IPUTOBOPY CyJa OH
OCYKIEH K MMOXH3HEHHOMY 3aKITFOYCHUIO [§]. YMECTHO 3aMETHTB, YTO IO Pe3yiihb-
TaTaM HEeABHIX OIPOCOB BHICOKHIA IIPOIIEHT POCCHSH IOAICPKABAIOT OTMEHY MO-
patopus Ha TIPAMEHEHHSI CMEPTHOH Ka3HHU (HAIpuMep, IO JaHHBIM HCCIIEeIoBa-
TEIBCKOTO NeHTpa «Pumao3K», 45% ONMPONICHHBIX BBICKA3aIIUCh 32 BO3BpAIICHHE
CMEPTHOH Ka3HU U TOIBKO 27% — mpotuB [9]). Ilocne coObITHIA, TIPON30IIeAITHX
B HaIlleil CTpaHe W CBS3AHHBIX CO CIydYasiMA MAcCOBBIX YOHICTB (CyMMapHO
54 4en.) B yueOHBIX 3aBefieHUsIX (paccTpeisl B Kepuu (2018 1.), Kazanu (2021 r.),
[epmu (2021 1.) [10], MxeBcke (2022 1.) [11]), ObLT BRICKA3aH IEIBIN PSIIT TPEIIIO-
KEHUH M TPOMKUX 3asIBJICHIH 3aKOHOTBOPIIAMH, MPEACTABUTEISIMH BIACTH M 00-
IIECTBEHHOCTH. BHOCHIINCH TPEIUTOKEHISI OTMEHUTH MOPATOPHI HA CMEPTHYIO
Ka3Hb [12—14], orpaHuuTh 000pOT OpYKHs [15] U AaXe MOTHOCTHIO UCKITFOYNTh
rpakIaHCKOE OpYKHe U3 000pOTa, 3aMPETUTh AHOHUMHOCTB B IHTepHETE. YKa3bI-
BaJIOCH Ha HEOOXOJUMOCTD BBISIBJICHHS HEOIAarOHAIEKHBIX, KPHTHKOBAIOCH OTCYT-
CTBHE UICOJIOTHH.

HoBsriii BUTOK IMCKyccHH HAa4alICs MOCIIe Havala CIennaibHOW BOEHHOH Orle-
pamm u Beixona Poccnn n3 Cosera EBpormbl. Tak, nemytar JI. Corymkuii akTHBHO
OTCTaMBACT MO3UIUIO 0 HEOOXOUMOCTH MEPECMOTPETh MOPATOPHl Ha IIPUMEHE-
HHE CMEPTHOH Ka3Hu B Poccmu m mpemycMOTpeTs BOSMOKHOCTE € Ha3HAYCHUS
K TEPPOPUCTAM, pacCMaTPHBAasi CMEPTHYIO Ka3Hb B KadecTBe d()(HEKTUBHON MephI
AHTUTEPPOPUCTHUECCKON 3amurIIEHHOCTH HaceneHnus [16]. [I. Mensenes nomyckaer
BO3MOKHOCTh BO3BpAIICHUS K CMEPTHOM Ka3HM IPH HAJHYHK MAaKCHMAaJBHO
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BECOMBIX OCHOBAHWI, HAIIPUMEP B BOCHHOE BPeMsI WIIH MPH YPE3BBEIYAHOM BO3-
pactaHuM Yucia 0co00 TSHKKUX TpecTyruieHud (youiicts) [17]. TlpuBeprkeHIbI
KapIMHAJIBHO IPOTHBOIIOIOKHOTO MHEHHUS CUUTAIOT, YTO JUTUTENBHBIC CPOKH JIH-
IICHHS CBOOO/IBI ¥ TTOKI3HEHHOE 3aKIIIOUCHIE, KaK aIbTepHATHBA CMEPTHO Ka3HH,
SIBIISTFOTCSI TAPAHTHEN «OT OIMIMOKH He3aKOHHOTO BRIHECEHU S TIPUTOBOPay [ 18], amm-
TENBHBIA MOPATOPUH HA NMPUMEHEHUE CMEPTHOM Ka3HH MO3BOJIMIT CPOPMHUPOBATH
«yCTOHYMBEIC TapaHTHX IpaBa YelioOBeKa HE OBITh IOABEPrHYTHIM CMEpPTHON
kazam» [19, 20]. Kareropmuecku mpOTHB BO3POKIACHUS WHCTUTYTa CMEPTHOU
Ka3HU IPaBO3aMUTHIKHN. OHM CYMTAIOT e€ abcOomoTHO Hea(h(HEeKTHBHOM Mepoii, He-
crocoOHOM CHU3UTH TIOKA3aTeI HACHIILCTBEHHOM IIPECTYITHOCTH B cTpaHe. B 1re-
JSIX TIPeAYTIPEKACHISI pacCMaTPUBAEMBIX IIPECTYIICHAUH, TI0 UX MHEHHUIO, HE00XO-
JTMMO MEHSATHh OTHOIIICHUE HACEIICHUS K OPYKHIO, OTPaHWYHMBAThL €ro 00oport [21].

Cpenu BBICKa3aHHBIX Pa3HOOOPa3HBIX MHCHUI B HANOOJBIEH CTENIEHH ObLITH
BOCIIPHHSTHI PA3THYHEIC TPEUIOKEHNUS 00 YKECTOUCHIH OTBETCTBEHHOCTH 32 He-
3aKOHHBIA 000POT Opykus. B cBsi3u ¢ 3tiM B pasHoe Bpems (¢ 2014 mo 2023 1.)
BHECEHBI MHOTOUMCIICHHBIE H3MEHEHUS 1 TOTIOHEHs B DenepanbHbiii 3akoH PO
«O06 opyxum», agMUHACTPATHBHOE W YTOJIOBHOE 3aKOHOAATENBCTBO. lIpexne
Bcero, MosBIITHCH (2014 1.) 3aKOHOJaTEeITHHBIC ITOJIOKEHHS, YCTAHABIIHBAIOIIINE:

— TIOBBIIIIEHHBIN BO3PACT BIaAeHus ¢ 21 To/1a B OTHOIIIEHNH TPasKAaHCKOTO OTHE-
CTPEBEHOTO OPY>KHSI OTpAaHHICHHOTO TIOPaKCHIS,

— HOBBIC OCHOBAHWS [UTS OTKA3a B BhIIAYE JIMIICH3UH IS MPHOOPETCHNMS TPask-
TAHCKOTO OPY KIS,

— OOHOBIICHHFIC TIPABIJIA ITPOXOXKICHUS MEIUIIMHCKOH KOMHUCCHH IS ITOTyde-
HUS JIATICH3UH Ha PHOOpPETEHHE TPaKIaHCKOTo opykus [22];

—3ampeT TpaxKaaHaMm (FOPUAMYCCKUM JIMIAM) XpaHEHHWS W HCIIONB30BAHHS
HaWIEHHOTO MU HJIH TIEPEIAHHOTO IM OTHECTPENBHOTO OPY)KHs, COOCTBEHHUKAMI
KOTOpPOTO OHH HE SIBILFOTCS, & TAKOKE OPYIKISL, TIPaBa Ha IPHOOPETEHUE KOTOPOTO OHHU
He umeroT [23].

JanmpHeitmee yxectoueHue 3akoHa «O0 opyxwm» B 2021 T. ipUBETIO:

— K HOSIBJICHHIO HOBBIX OCHOBAHUH, 3aIIPEIIAIOINX BRIIATY JIMIICH3IHN Ha IIPHO0-
PETECHUSI TPAKIAHCKOTO OPYKUL;

— 3aIpeTy MPOIaXW OXOTHHYIBETO OTHECTPEIHFHOTO OPYXKHUSI TpaKIaHam, He J0-
crurmmmM 21 rona;

— YBEIMYEHHIO 0053aTETILHOTO CPOKA BIIAJICHHS TI1AIKOCTBOIEHBIM OPYKHEM IO
TIOKYTIKH TIOJTyaBTOMATHIECKOTO OPY KIS,

— MePEeBOIy HEKOTOPHIX TUTIOB OPYKUS B KATETOPHIO HAPE3HOTO Opy»Kus [24].

Bcrnen 3a BHECCHHBIMA TIOTIPAaBKaMH B YKa3aHHBIH TIEPHO] ITPOU3OIIIO YKECTO-
YeHHE aJMAHUCTPATUBHOM [25] 1 yroMoBHO# [26] OTBETCTBEHHOCTH 32 HE3aKOHHBIN
COBIT ¥ M3TOTOBIICHIE OTHECTPEIILHOTO OPYKUS, €ro OCHOBHBIX YacTe, Ooemnpuia-
COB K HEMY, B3pBIBUATHIX BEIIECTB (YCTPOKHCTR).

B 20222023 rT. B cBSI3U C OCYIIECTBICHUEM CTICIMATIHHON BOCHHOU OTIEPaIid U
00bsBIICHIE MOOHIH3aIHK B Boopy keHHbIe criibl PD opy»kelHbIi 3aK0H ObLI CBOE-
BPEMEHHO JOIONHEH MOJOKEHISIMHA, 3aKPEIUBIIONMME TIPAaBO MOOMIN30BAaHHBIX
rpaknad Poccum (OOPOBOJILHO MOCTYIHBIIMX B J00pOBOJIbUECKHE (POPMHPOBA-
HIIST), BIAICIONIMX Ha 3aKOHHOM OCHOBAHHH TPAKTAHCKAM OpYKUeM (TTaTpOHAMH K
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HEMy), CIaTh MX HA XpaHCHHUE COOTBETCTBYIONM opranaMm. I1pu ux yBOJIbHEHHH C
BOCHHOM CITyOBI (ITpeKpalleHn: KOHTPaKTa O MPEOBIBAHHH B JIOOPOBOIBYESCKOM
(OpPMHpPOBaHMI) COOTBETCTBYIOLIMI OpraH OCYIIECTBISIET BO3BpAT MPUHSATOTO Ha
XpaHeHHe OpYKusl (IaTPOHOB K HEMY) BIIaJENbIAM IIPH OTCYTCTBHH IPETIITCTBYIO-
X BO3BPATy OCHOBaHM [27].

Kax BunHO, B pa3nmidaHOe BpeMs ObUTH IPUHATEHI M BHEAPSHBI JOCTATOYHBIE MEPBI
IO TIPECEUCHHUIO ASSHUH 110 HE3aKOHHOMY MIPHUOOPETEHUIO TPAKIAHCKOTO OPYXKHS,
HO BO3HHMKAET BOIPOC O TOM, HACKOJBKO 3TH Mepbl OyayT 3((MEKTUBHBI TI0 TIPEIy-
MIPEKICHUIO MACCOBBIX YOUICTB B MOJIOJIS)KHOM CpeJie B CETOMHSAIIHUX YCIIOBUSX?
Benr ceftuac B HE3aKOHHOM 000pOTE MOXKET HAXOIUTHCS B OOJNBIINX KOJTMIECTBAX
HE TOJBKO TPAKIAHCKOE, HO ¥ 00eBOE OpyXkKHe. B yCIIOBHSIX IpOBEICHNUS CIICIHAIIb-
HOW BOCHHOU OIEpalfi B Pe3yJbTaTe MPOTHBOIPABHBIX ACUCTBHUMA €€ yJaCTHH-
KOB HE HCKIIIOYAETCS OMACHOCTh IPOHUKHOBEHHSI O0EBOTO OPYIKUS HA TEPPUTO-
puto Poccnn u ero nmonaganusi B pyKd MOJIOBIX JIFOJIEH ¢ HEYCTOWYIMBON TICUXH-
koi. [IpuMepoM HE3aKOHHOTO BBIBO3a M3 HOBBIX cyObekTOB Poccuiickoit dene-
pammu Opy>KHsl MOXKET CITY>KUTh IIPUTOBOP TI0 [eny b., KOTOpEIil B OaraxHUKe aB-
TOMOOWIIS HE3aKOHHO BBIBE3 Ha TEPPUTOPHIO POCTOBCKOW 00JIacTH aBTOMATHI M
TOJICTBOJILHBIC TPAHATOMETHI, KX YaCcTH B Ooenpunackl kK HUM [28]. Henb3s otpu-
[ATh BEPOSTHOCTH COBEPIICHNS MACCOBBIX ITOCSATATENHCTB Ha JKI3HB JIFOJEH C TIpH-
MEHEHHEM JIF000TO0 (TPpaskKIaHCKOTO U OOCBOT0) OPY>KHS, B TOM YHCJIE M B MECTaX IPo-
BEJICHUS CIICIHATBHON BOSHHOM OTIEpaIiy.

Ecnu nipu3HaTh, 4To HaNM4Me (YBEIMYCHHE) 000POTa OPYKHSI SBIISICTCS OCHOB-
HOHM TIPUYMHON COBEPIICHUS (JaKTOB MACCOBBIX MOCATATENHCTB Ha JKH3HB MHOTHX
JFOJIEH, TO TOTIa TOSBIISIETCS] HEOOXOAMMOCTD B COKPAIIIEHIH €0 IPOM3BO/ICTBA, HO
9TO MPHUBEAET K HEBEPOSTHO TPATHIHBIM ITOCIIEICTBHSIM [UTSI OTPOMHOTO KOJIMYECTBA,
B IIEPBYIO OYepe/ib, 3a1CHICTBOBAHHBIX B HEM JIIO/ICH, 00ECTICINBAIONINX PHIHOK OpY-
XKUEeM, K JIMKBUIAINY MHOTHX HPEANPUATAN U, COOTBETCTBEHHO, K YBOJIFHEHHIO
OOJIBIIIOTO KOJIMYECTBA COTPYAHUKOB. [1oTepst pabOTHI B CETOMHANTHUX YCIOBHUSIX
MOJKET CTaTh IMPHYNHON MHOTHX TSDKKHX ITOCICICTBHU, HE TOJNBKO UL CAMOTO
YBOJICHHOT'O Pa0OTHHKA, HO U IS BCETO €ro OKpYKeHus. M3 menoro psiga Hera-
THUBHBIX COLMAIBHBIX MOCIEICTBUHA, KOTOPHIE MOTYT HACTYIHTD ISl CEMBH, CJie-
IIyeT BBIOCTHUTD e OPMAIIHIO IICUXUKH JIEeTeH B CHITy CBOUCTBEHHON UM TyBCTBH-
TeNbHOCTH. [IpH OTCYTCTBHH BO3MOMKHOCTH IIaTh COOTBETCTBYIOIIEE CeMEitHOe
BOCIIUTaHUE, 00pa30BaHNE YBOJICHHBIMHU POJUTEISIMH Ha (POHE Ty TOBUIIHON CO-
[HATBHOM HECHPaBEUIMBOCTA UMEHHO JIETH MOTYT CTaTh OJIATOJATHOM IMOYBOM
TOTAJIBHOTO HAaCaKACHUS KylnbTa IOTPEONCHHs, CHIBI M Oe3HaKa3aHHOCTH.
B aToM ciydae He HCKITIOYAeTCsI BO3MOKHOCTD TIOSIBIICHHST BHOBD MOJIOZIBIX JIHII,
CKJIOHHBIX K MacCOBBIM yOmiicTBaMm. Kak M3BECTHO, IIOUTH Y BCEX CTPENIKOB, CO-
BEPIIHBIINX IIOCSATATENHCTBA HA XM3Hb MHOTHX IIFOICH, HMeNach e(hOpMaIist
MICHXUKH. B 9acTHOCTH, MMarHOCTHPOBAHBI CEpPhbe3HBIE HEBPOIOTHIECKHUE 3a0071e-
BaHU MO0 OHM IPU3HAHKI HEBMEHAEMEBIMHA. B cirydae, Korna mpecTymHuK, yOuB
MHOTO JIFOZIeH, COBEpIIaeT caMOyOHIICTBO, 3TO TAK)KE MOYKET CBHCTEIECTBOBATD
0 ero OO0JIe3HEHHOM TICHXMYECKOM COCTOSHHU. [lomydaercsi, 9To orpaHuvcHIe
000poTa (JIMOO TOJHOCTHIO MCKITIOUEHHE W3 000p0Ta) TPAKIAHCKOTO OPYIKHUS
B MOJIOZEKHOW cpelle MOKET HETAaTUBHO OTPa3WUThCS B OONBINEH CTENeHN Ha
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JUIaX, YIaCTBYIOIINX B €TO POM3BOJICTBE, M UX CEMbBSX. 3a MAaCCOBBIE yOuiicTBa
OyIyT «pacIIaunBaThECD» OOBIYHEIC TpakJaHe, a He MPECTYIMHUK-yOHiIa, KOTOo-
PHIi IO TyMaHHBIM COOOpaskeHIsIM OyIeT MPH3HAH HEBMEHSEMBIM JIN0O0 MOIYIUT
B KauecTBE HaKa3aHUS JIMIICHHE CBOOOIBI HA OMPEIENCHHBIA CPOK (B XyIIIEM
cly4ae — IMOKM3HEHHbBIN) [29. P. 1-12].

T'oBopHTE 0 COKpaIIeHNH IPOM3BOICTBA OOESBOTO OPYIKHS BOOOIIE HE TIPEICTaB-
JsIeTCsl BOBMOKHBIM B HBIHEITHHX YCIIOBHSX. BoeHHOE opyxue (BOCHHAs TEXHUKA)
TpeOyeTcst Tl MIPOBEICHUS CIICIMATLHON BOCHHOH oreparu. [1o3ToMy cokparie-
HHE eT0 IPOU3BOACTBA HENOIMYCTIMO, OOpaTHOE MOKET CKa3aThCs Ha 00ecIeueH-
HOCTH BOOPYKCHHUEM YYaCTHHUKOB OOCBBIX JICHCTBUH.

Kpome Toro, BasKHO YYHTHIBATH, YTO TEPPOPHCTHI, HACHIEHUKH, CEPHHHBIC
YOUHIIBI HAPSITy C OPYKUEM MOTYT IMIPUMEHSITh ¥ HHBIC OPYIHS UL COBEPIICHUS
MPECTYIUICHHSI, TIOPTOMY YKECTOUCHHE 3aKOHOJATEIhCTBA B cdepe 000opoTa
IPaXKTaHCKOTO OPYXHs He OyaeT JUIT HUX cephe3HOor mperpanoi. [ maBHo# npu-
YHHOW COBEPILECHHS MAcCOBBIX YOMICTB MOJOABIMHA JIFOIBMH HENB3sl MPHU3HATH
HAIM4ME Y HHAX BO3MOXHOCTH IPHOOPETCHUS Tpa)KIaHCKOTo opykus. Ilo-
CKOJIBKY, HECMOTPSI Ha HaW4re NeOopMaIii IICHXUKH, KaK YKa3bIBAJIOCH BEIIIE,
COBEPILIECHHOJCTHIM MPECTYIIHUKAM yIaBallock 0e3 0coboro Tpynma MporTH Me-
IUIIHCKYIO0 KOMICCHIO. A CTapIICKIACCHUK MOCKOBCKOHU IITKOJIBI, KK U3BECTHO,
BoOOIIIe OCSCIPEIATCTBEHHO B3SUI OPYKHE Y CBOETO OTIIA, XOTS OTell, oOiamas
OpyXKHeM, 00s13aH OBbLJI, COTIACHO 3aKOHY, HCKITIOUUTH TAKYIO BO3MOXKHOCTB. Cie-
JOBATEIIFHO, BCIICACTBHE HEHAICKAIIETO HWCIONHEHHUS NPO(EeCCHOHANBHBIX
(TOJKHOCTHBIX) OOSI3aHHOCTEH pa3MYHBIMU JIMIIAMH Y MOJIOJBIX JIFOJICH HMe-
JIaCh BO3MOXKHOCTB TPHOOPECTH TPAKIAHCKOE OPYIKHE.

BBuny n3noxeHHOT0 MOSBISIOTCS COMHEHHS B AP ()EKTUBHOCTH MTPUHATHIX HA
3aKOHOIATEIFHOM YPOBHE, B YaCTH YXKECTOUYCHHS TPeOOBaHMI K BO3MOXKHOCTH
MpUOOpeTeHUs (BJIAJICHUS) TPAKIAAHCKOTO OPYXKHUS, MEp IO MPeayIpeKICHHUIO
0Cc000 TSKKHX TPECTYIUICHUH B MOJIOACKHOH cpene. BakHO y4HTHIBATH, YTO
TJIaBHASI MPUYMHA 3aKIFOYACTCS HE B MATKOCTH WIIM CTPOTOCTH 33aKOHA, a B €TO
necobOmoaenuu [30. C. 229-239].

[IpoTHBHUKYN IPUMEHEHUSI CMEPTHON Ka3HH HPOJOJDKAIOT IIOCTOSHHO YTBEp-
XKIaTh, 9YTO OHA HE MOXKET YCTPALINThH IMOTEHIMAIEHOTO TPECTYITHUKA-yOUHILy,
MTOCKOJIbKY OH HE CIIOCOOEH JyMaTh O TOM, YTO €ro noiWMaror (JIJubo Hajeercs,
YTO €ro He CMOTYT OOHAPYXKHUTh H 3aJIepkaTh). JIOo AemaroT BEIBOA O TOM, YTO
Yaie TaKue JIMIa, CoBepIIas yOUiCTBO, HAXOAATCS B COCTOSIHUH CHIIBHOTO aJIKO-
TOJILHOTO (HAPKOTHYECKOTO) ONBbSHEHHS, YTO HE MMO3BOJISIET AyMaTh O YeM-JI00.
[MosToMy cumTaroT, 9T0 €€ NpPHMEHEHHE HE MOXKET NPHUBECTH K CHIDKEHHIO
HACHWJIHCTBEHHOM MPpecTYyIHOCTH. OTPOBEPIKEHNEM TaKOTO MPEACTABICHHUS O TIpe-
BEHTHBHOM 3HAUYCHUH CMEPTHON Ka3HU MOXKET CIYXKUTh CICIYIOMINN TIpUMep 13
MPaBONPUMEHUTEIFHOW MPAKTUKH: OMACHBIA MPECTYMHUK, OCYXKICHHBIN 32
yOUHCTBO IATH YETIOBEK, HOUBIO COETaeT M3 MecTa CBOETO COACP KAaHUS IO CTpa-
KeH, ero MpeciieAyIT COTPYAHUKN TOMHIKA. UTOOBI He ObITH TOWMAHHBIM, OH
MPSTYETCS TIOT MOCTOM Yepe3 PEKy, 3aTeM HBIPSET B JICISHYIO BOAY 3UMOU IpH
CHJIFHOM MOpO3€ M TaKUM 00pa3oM YXOMHUT OT IpecienoBanms. Ho mocie Toro
KaK OH BBUIEC3 W3 JICIIHON BOABI, YTOOBI CIIACTHCH OT XOJNOJA, Y HEro He OBLIO
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IpYyTOro BEIOOpA, KpOME KaK MOMPOCUTDH BITYCTHTB €T0 B ONIDKAWIIMIA JOM, 3HAS,
9TO TaM HAaXOAWTCS HapsI IMOJHIUH, KOTOPBIH ero m 3amepxan. CocrosHue
CTpaxa XapaKTEepHO JISI JIIOOOTO YeIIOBEKa, KOTOPBIH, YTOOBI YCTPAaHHUThH OIIAC-
HOCTB IS )KA3HU B JIF000M CUTYAITHH, TPUIIOKUT BCE YCHIHS TS €€ COXpaHeHHSI.
CrnenyeT 100aBHTh, UTO HET HU OJTHOTO OIIACHOTO MPECTYITHUKA-YOHHIIBI (ceprid-
HOTO MO0 KaKOTO-TO PYTOT0), KOTOPHIH, COBEPIINB MOCATATEILCTBO HA JKI3HD
YeNI0BeKa, He CKPBUICS OBl C MECTa €T0 COBEPIICHUS, oracasich 3aaepkanus. [lo-
3TOMY BCE pacCykIeHHs rnceBaoryManiucToB B CMU o GeccTpamii K CMEpTHOM
Ka3HH Y IPECTYITHIUKOB-YOHUI HaAyMaHHBI, HECOCTOSTEIBHEL.

B ctatne 3 Korcruryrun PO omHO3HaYHO CKa3aHO, 9TO MHOTOHAITMOHATEHBINA
Hapox B Poccuut MOXKET OCYIIECTBISATH CBOIO BJIACTh KaK HEITOCPEICTBEHHO, TaK
U Yepe3 OpraHbl TOCYIapCTBEHHON BIIACTH, OPTaHBI MECTHOTO CaMOYTIPABIICHHS.
Bons Haponga oTHOCHTENHHO MPUMEHEHUS! CMEPTHON Ka3HH HEOAHOKPATHO BEI-
cka3biBanack. B yactHocTH, 1 HOs0ps 2019 1. DoHnoM «OO0IIeCTBEHHOS MHEHHE)
OBLI OCYIIECTBIIEH OIPOC, KOTOPBIN ITOKa3all, 9To OoJee 72% POCCHSH MPU3HAIN
MPUMEHEHNE CMEPTHOH Ka3HW HeoOxoauMbIM [31]. 12 anpens 2023 r. ObLT mpo-
Ben€H ompoc cpeam uutatened Telegram-kanama «Au®dy» B cONMaIBHOW CETH
«OITHOKJIACCHUKMY, KOTOPBIA TaKKe MOATBEPAMII, 4TO Oosnee 72% pocCHsH BbI-
CTyHaroT 3a BO3BpAIIeHHE CMEPTHOM Ka3Hu [32].

[IpencrammisieTcst, 9TO BOMPOC BBEICHHS WM OTMEHBI MOPATOPHSI HAa CMEPT-
HYIO Ka3Hb IOJDKSH PEIIaThCs BCeHAPOIHBIM TojlocoBaHieM. CMepTHAs Ka3Hb BH-
JUTCS TJIABHOM TIperpazod Ha MyTH CEPHHHBIX YOWUMUIl, TEPPOPUCTOB H IMPOUYUX
MPECTYITHUKOB, HTHOPUPYIOMIUX 3aKOH W UYXKYIO UEIOBEUCCKYIO JKU3Hb. TaKkuM
00pa3oM, B Ka4eCTBE IIEPCIIEKTHBHOTO PEHICHUS MPOOIEMBI MPOTUBOICHCTBHS
MacCCOBBIM yOHHCTBAaM CJIeIyeT pacCMaTPHBATH BO3MOKHOCTh IIPIMEHEHHS HaKa-
3aHUS B BHUJIE CMEPTHOM Ka3HU, 3aKPEIUICHHOTO B JIEHCTBYIOMIEM POCCHACKOM
YTOJIOBHOM 3aKOHE, HO HE Peaji3yeMoro Ha MPaKTHKE.
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Abstract. Tense epidemiological situation around the world in connection with the
spread of a new coronavirus infection could not but affect modern legal relations. Due
to the lightning spread of the new coronavirus infection, the stable lasting legal relations
of civil turnover have been subjected to imbalance. In business there are more frequent
cases of non-performance, impossibility of fulfilment of contractual obligations, release
from liability for non-performance of obligations with reference to the circumstances
of the pandemic independent of them. There is no unambiguous understanding by the-
orists and law enforcers of the nature of the new coronavirus infection, which has
reached the scale of a pandemic. The terms "force majeure", "force majeure", "impos-
sibility to fulfil an obligation" have been used in relation to the pandemic. The dualistic
approach of the explanations of the highest judicial bodies and the lack of unity in the
understanding of pandemic in science predetermined the subject of this study.

The purpose of this article is to analyse the existing regulatory framework, inter-
national acts, judicial practice, to theoretically substantiate the non-identity of such
legal categories as "force majeure" and "force majeure"”, to develop a differentiated
approach to the circumstances exempting from liability (force majeure or force
majeure), and to determine the place of COVID-19 coronavirus infection among such
circumstances.

As a methodological basis of the study applied universal principles of scientific
cognition (comprehensiveness, systematicity, objectivity, methodological pluralism),
general philosophical method (dialectical), general scientific methods of cognition
(comparison, ascent from the abstract to the particular), general logical methods
(analysis, synthesis, induction, deduction, generalisation, classification, abstraction),
special-legal methods (formal-legal, method of interpretation of legal norms, dog-
matic).

Conclusions. The analysis of scientific views, legislation and practice of its appli-
cation on force majeure and force majeure allowed to come to the conclusion that they
are not identical. The authors believe that the pandemic of coronavirus infection
COVID-19 is a force majeure circumstance and entails, as a general rule, not exemption
from liability, but the application of various restrictive measures. If there are: a) signs
of force majeure, b) causal link between the pandemic and impossibility or delay in
fulfilment of obligations, ¢) good faith of the debtor, this circumstance exempts from
civil liability. In order to avoid doubts in the correct interpretation of the circumstances
of exemption from liability, the contract may provide for: 1) the procedure of actions
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of the parties in case of force majeure; 2) special rules on termination of obligations in
case of force majeure.
Keywords: pandemic, force majeure, force majeure clause
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meaning of pandemic in Russian civil law. Vestnik Tomskogo gosudarstvennogo
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BBenenne

2020 r. BOMIET B HCTOPHIO KaK TOJ] ITAHJAEMHN HOBOH KOPOHABUPYCHOM HMH(EK-
1mu, BbI3BaHHOU KopoHaBupycoM SARS-CoV-2. N'ocymapctBa Bcero mupa, B TOM
yrcne Poccust [1], mpeanmpuaIMany Mepsl IO CASP>KUBAHUIO TAHJEMUH, CHIDKCHHTO
KOJIMIECTBA 3a0O0JICBIINX, MUHUMU3ALIN CMEPTel, MOAIepKKe HAaCETIeHHS TIOCpe/-
CTBOM BBEJICHHS «MHOYKECTBA HI3KOKaUECTBEHHBIX aKTOB, CONCPIKAIINX B OCHOBHOM
3aIpeThl WK OrPaHIUYCHUS, apeCcOBaHHbIC TpakaaHaM 1 om3Hecy...» [2. C. 27-28].
HormsHa nH}peKnnm, 0TCYTCTBHE TOUHBIX JaHHBIX O €€ HCTOYHHKE M TSUEeHUH 3a00-
neBaHus, 2 (HEeKTHBHBIX IPOTOKOJIOB JICUESHHS IIPEIOTIPEACIIIIA BBEICHIE HA TEPPH-
TOPHH TOCYIAPCTB «OCOOBIX YCIIOBHIA, «IPE3BBIUAMHBIX PEIKUMOBY, «PEKUMOB ““TIO-
BBIIIIEHHON TOTOBHOCTH », 3aKPBITHE TPaHUII, KAPAaHTUHOB, 3aIPETOB W OTpaHHYe-
HUH, TaK Ha3bIBaeMBIX JTOKAAyHOB [3. C. 66; 4. C. 120]. Pa3Butue poccuiickoro 3ako-
HOZATEIIBCTBA B YCIOBHSX CIOXKHBIICHCS SMHIEMHAOIOTHICCKOW OOCTaHOBKH CIIO-
c00CTBOBAJIO (POPMHPOBAHUIO TAKOTO (DEHOMEHA, KaK «BUPYCIPYICHIIHS, T.€. CKJa-
JIBIBAFOIIMIACS TT0J] BIMSHHEM ITaHJIEMHUN HOBOW KOPOHABUPYCHON HH(EKIMH ITPO-
Iecc MpaBOTBOPYECTBA U (POPMHPYIOIIEECS B Pe3yIbTaTe 3aKOHOTBOPUECTBO, KOTO-
pBIe SBILIOTCS 110 CYTH CHTYallMOHHBIMH, YCTAHABIMBAIOIAME OCOOBII TIpaBOBOM
PEXKAM C XapaKTePHBIMI OTPAHIYCHISIMU TIPaB TPayKIaH U OpraHu3alliii, IPeI0CTaB-
JICHHWEM JILIOT HacelleHuto u ousHecy u 1p. [5. C. 13-14].

[epeuncneHnrpie 0OCTOATENHCTBA HAHECH CYIIECTBEHHBIH YPOH OTACTEHBIM
CIIEKTpPaM OTHOIIEHHA, HO, TIOXKAIyl, CaMblii OOJIC3HEHHBIN yaap MpHINeNcsS Ha
HSKOHOMUYECKUH CeKTOp. BOZHHUKIIN BOMIPOCHI O BBHIIOIHEHUH 00S3aTEIBCTB, He-
BO3MOXHOCTH HCIIOJIHEHHS IIOTOBOPOB, PAacTOPKEHHH JOTOBOPOB, HAKOHEII,
0CBOOOXKIECHUS OT OTBETCTBCHHOCTH 33 HEHCIIONHEHHE TN HEHAJUIe)KaIIee HC-
MONTHEHUE O00s3aTENECTB M CHIDKECHHUS 00s3aTENBHBIX Pa3MEpoB INIATS)KEH H
mrpadHBIX caHKImid. FOpuamaeckoe u 6uszHec-cooodmectna [6. C. 6-12; 7. C. 58—
66; 8. C. 23-31] cranu obpamath BHUMaHUE Ha CIIOKUBIIYIOCS CUTYAIIHIO C TI0-
3WUIUH pealim3aliil OTAEIBHBIX TPABOBBIX HHCTUTYTOB, K KOTOPHIM OTHOCHTCS H
HHCTUTYT «HEPEOIAOIMMO CHIIBI». B MpeTeH3MOHHOM JOKyMEHTAIIN TPUMEHH-
TEJBHO K MAHJIEMHH BCE Yallle CTAIN MCIIOB30BATHCS TEPMHIHEI «(POpC-Maskopy,
HEIPEOoI0NnMasi CHJIay, KHCBOZMOXXHOCTh UCTIONHEHHUS 00s13aTeNbCTBaY. OTCYT-
CTBHE €AWHCTBA B IOHIMAHHUY MTAHJCMUH B IUBIIINCTUICCKON HAyKE W Ha TIPAK-
THKE TIPEIOMPEIEIIIIO aKTYaIbHOCTh HACTOAIIETO HCCIIEAOBAHMS.

I'paxxaaHcko-npaBoBasi CyNIHOCTh NMAHIEMHUH

[Manpemus, mo muennio B.A. benoBa, 3To He TOJIBKO «BCeMHpHAas KaTacTpoda
W Tpareaus, HO W JJIAIIeeCs IOPUINYECKOE COCTOSHHUE, MPABOBOE 3HAYCHHUE
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KOTOPOTO MHOTOTpaHHO M MHOroacnekTHo» [2. C. 25-27]. Kak cupaBemmmBo OT-
Mevaet B. [1l1aTOHOB, «BO3HHKINIAS CHUTYaIlHsI OYeHb MACIITa0HA: HUYETro o100~
HOTI'O B Hallleil ncTopuu eiie He obuo» [2. C. 22-23].

B I'paxxnanckom xoxaekce Poccuiickoit denepanmm, a Taxoke B (heaepalibHbIX
3aKOHaX, MPHHSTHIX JJI PETYJIUPOBAHHS PA3IMYHOTO POAA UPE3BBIYAMHBIX 00-
crosaTenbetB [9, 10], cioBa «maHaeMus U «(hopc-Maxkop He IPUMEHSIOTCS, OHU
HaIUTA CBOE MECTO B JICJIOBOM MPAKTUKE M HHTEPIIPETUPYIOTCS KaK «HEMPeo1o-
JUMasi CHJIa» MM «OOCTOSATEIIECTBA HETPEOIOIMMON CHITBI» ((hOopc-MaKOpHBIE
00CTOATEIBCTBA). ITO OOBICHICTCS TPAHCKPHUIIIUEH aHTIIMHCKOr0 MK (hPaHILy3-
ckoro cioBa force majeure (Hempeomonumas cuia — ¢p. force majeure, aHri.
force majeure) [11].

[TonsTrst «popc-Maxop» U «Phopc-MaKopHasi OTOBOPKA» YaCTO BCTPEYAIOTCS
B 3apyOEKHOU MPAKTHKE W MEXITyHAPOIHBIX JoroBopax. OroBopku o Gpopc-Ma-
YKOpE HCIIONB3YIOTCS B IPOTOKOJIaX MexayHapoaHoi ToproBoi mamatst 2020 T.
[12]; B BeHckolt koHBeHIIMY B 4. 1 ¢T. 79 (B 4acTH OCHOBaHWI OCBOOOXKICHHS OT
OTBETCTBEHHOCTH ). ABTOPHI puHIUIIOB YHUJIPY A B KOMMEHTAPHSIX PHUBOIAT
(haOymbI-PIMEPBI CUTYaIlMH, B KOTOPBIX YCIOBHE O (hOPC-MaKOpe MOXKET OBITh
MPUMEHEHO, U JIEJIAI0T MOIMBITKY HAITOJIHUTH IOHATHE (hOpPC-Makopa KOHKPETHBIM
coJiep>kaHUEM Yyepe3 TiepedeHb 00CTOSTEIBCTB.

B poccuiickoit mpakTuke BO3HUK BOIPOC OTHOCHTEIEHO BO3MOXKHOCTH OTHE-
CEHUS IMaHJEMHH U CBSI3aHHBIX C HEIO OTPAaHWYCHUH K HEMPEOOIMMOM ChJIe.

B meckonpkux ctathsax 'K PO maetcst onpeneneHe MOHITASI HEMPEOOTUMON
cwibl: B1I. 1 cT. 202 Kak OCHOBaHUS TS TPUOCTAHOBJICHHUS TEUCHU ST CPOKA HCKOBOU
IaBHOCTH; B 1. 3 cT. 401 B Ka4yecTBE OCHOBAHHUS OCBOOOXKICHHUS OT TPasKIaHCKO-
MIPaBOBOM OTBETCTBEHHOCTH; B 203. 2 1. 3 ¢T. 1250 mist ocBOOOXKICHUS OT OTBET-
CTBEHHOCTH 33 HapyIICHHE WHTCIUICKTYaAIbHBIX MPaB MPH OCYMIECTBICHUH TIPeI-
MIPUHUMATEIILCKON JESITEIIbHOCTH, a TAK)Ke B HEKOTOPBIX CHEIUABHBIX 3aKOHAX
[13, 14]. B oTAenpHBIX 3aKOHaX MOKHO BCTPETHTBH CJIOBOCOUCTAHHUS «COOBITHS
Ype3BBIYAHOTO XapakTepay u «(popc-MakopHbIe 00cTOSITENLCTBAY [15].

[To muennto A.B. T'aboBa, «moHATHE “POpc-MaKOPHBIE 0OCTOATEILCTBA —
3TO OOBIJICHHBI CHHOHMM HEMPEOIOTUMON CHITBI, KOTOPBIH. .. UCIIONB3YIOT JIJIS
OTPaXXEHHUS Pa3HOTO POJIa HETATUBHBIX OOCTOSATENBLCTB... TIIE ATO MOHATHE HC-
MOJTB3yeTCsI KaK 3aMeHa MOHATHS “Henpeogonumast cuia”™» [16. C. 161-162]. On-
HaKO HE BCE COTYIaCHBI C TAKUM YTBEpKAeHHEM. HekoTopble ydeHble NesaroT 1o-
MIBITKK COOTHECTH TIOHSATHS «HETIPEOA0IMMAst CHiIa» U «popc-Maxopy». B yacTHo-
ctu, P.H. Ky3nenoB pasrpannunBaet ux mo HECKOJIBKHM KPUTEPHUSIM: IO STUMO-
JIOTUYCCKOMY KPUTEPHUIO; TI0 HCTOUHHUKY TPOUCXOXKICHUS; TI0 (hOpME BBIpaKESHUS
u ripaBoBbIM TtociencteusiM [17. C. 107].

Jlst oTHECeHUsT 00CTOSITENBCTBA K HEMTPEOIOIMMOM CHIIe HEOOX0MMO HaJIH-
Yne CBOWCTBEHHBIX €W mpu3HakoB. JlerictByromuii ['paxnanckuii kogexc PD
OTIPEJICIISAET €€ KaK Ype3BbIYaliHOE W HEMPEIOTBPATUMOE MPH JAHHBIX YCIOBHSIX
obcrositenbetBo (1. 3 c1. 401). Mcxons M3 3aKOHOIATEIHLHOTO OIMPEICIICHIUS
HEIPEOI0JIMMOM CHIIBI, B IIUBMIIACTHYCCKOW JINTEPATYPE BBIICIISIOT JIBA MPHUCY-
IIUX e MpU3HaKa: Ype3BBIYaiHOCTh U HEMPEIOTBPAaTUMOCTh. Bee 6e3 nckimroue-
HUAS  aBTOPBl  CUUTAIOT  4pe3sblHaliHoCmb  O0S3aTeNbHBIM  IPU3HAKOM
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HETIPEOoI0IMMON critbl. [Ipr XapaKTepucTHKE Ype3BHIYAHOCTH [IUBUIIUCTHI B OC-
HOBHOM cchutatorest Ha E.A. [laBmoackoro, KOTOpBIN OMpenens ee Kak HeOKH-
JTaHHOCTh, HEOOBIYHOCTD SIBIICHUS, «BBIXOI M3 psfa BOH», UCKIIOYHTEIFHOCTD
[18. C. 86]. B nmuteparype BcTpedaroTcsi u IPyTHE OMpPEAEICHHs YpEe3BbIYaiHO-
CTH, KOTOPEIE B KAKOW-TO Mepe KOHKPETU3UPYIOT, HO HE MEHSIOT CyTH STOTO IIPH-
3raka. Hanpumep, O.B. JImutpuesa mox 4pe3BpIYailHOCTHIO TOHAMAET HETUTTI Y-
HOCTB, HEXapPaKTEPHOCTH CAMOTO 0OCTOSTENIHLCTBA HITH €T0 ITOCIIEACTBIN OO He-
THTIMYHYIO (opMy TposiieHus TunmugHoro sipieHus [19. C. 123]. Tlo3umus
A K. KpaBrioBa CBOJUTCS K PACKPBITHIO YPE3BBIYaHHOCTH O0OCTOSTEIILCTB Yepe3
pu3My HeoObIyaitHo 6oJbmoi Mo ux npossieHus [20. C. 18]. B. Bapkainio,
Ha000pOT, CUNTACT, YTO JUISI YPE3BHIYAWHOCTH HE 00s3aTeIbHA OOJbINAs MOIIH
seiteHus [21. C. 178]. O.C. Modde oTMeuaeT BaXKHOCTh YKa3aHUS Ha Ype3BbIYaii-
HBIH XapakTep HEMPEOIONNMOI CHIIBI BO N30eKaHNe KBATN(HKAINN B KAUeCTBE
HEIPEOI0JIMMOM CHITBI JTF000TO0 sxu3HeHHOTO dakTa [22. C. 7-8]. P.H. Ky3nenos,
COTJIAIIAsICh C MHEHUEM YIEHBIX O HATMINH HEOOBIKHOBEHHOW MOIITHOCTH ITPOSIB-
JICHUSI CTUXUITHOTO SIBJICHUS, CIUTAET HEOOXOIMMBIM YIeT KOHKPETHBIX YCIIOBUI
KOHKpeTHO# cutyaruu [23. C. 64].

B 3akoHe mpu3HaK Ype3BEIYAHOCTH HE pacKphiBaeTcs. B myHkTe 8 mocTaHoB-
nenus [Ineayma BepxoBraoro Cyaa PO ot 24.03.2016 Ne 7 «O npumeneHnu cy-
JlaMH HEKOTOpBIX mosoxennit ['paxxganckoro kogexca Poccutickoit denepannn
00 OTBETCTBEHHOCTH 3a HapyIICHUE 00A3aTENbCTBY (Iajiee — IMOCTAHOBJICHHUE
[Tneryma BC P® Ne 7) moz 4pe3BhIYaifHOCTHEO TTIOHMMAETCS «HCKITFOUYNTEITBHOCTh
paccMaTprBaeMOro 00CTOATENIFCTBA, HACTYILICHAE KOTOPOTO HE SIBISECTCS 0OBIU-
HBIM B KOHKPETHBIX yCIOBHIX». HTEepIpeTaIyst JaHHOTO Ipr3HaKa BeChbMa CIie-
nuduIHa, TaK KaK 3HaYeHNE UCKITIOUNTEIFHOCTH OJpa3yMeBaeT B OOJIbIIeH cTe-
MIEHH CBOEOOpasme, MpHCyIee TOIBKO OAHOMY KOHKPETHOMY IPEAMETY, SIBIIC-
HUto. COOTBETCTBEHHO, HCKITIOUATEIFHOCTD PACCMATPHUBACTCS B KOHTEKCTE MOIII-
HOCTH TPOSIBJICHUS TPHUPOTHOTO SBICHHS, ¢ KOTOPHIM HEBO3MOXKHO COBIIAIATh
MU CYIIECTBYIOIINX B KOHKPETHOH CUTYyallnu 00CTOSATENHCTBAX.

B cyne6HO# ipaKTHKE Ype3BBIYAHOCTH 00CTOSATEILCTBA TOHUMAETCS KaK He-
BO3MOYXKHOCTB TIPE/IBUIETh HACTYIUIEHHE TAKOTO OOCTOSTEIECTBA Pa3yMHBIM JIH-
IOM, 00JIaIAIONIMM JIOCTYITHOW WH(pOpMAIIHEH, T.€. YPEe3BBIYAHOCTH UCKITI0YaeT
BO3MOKHOCTB €r0 TIPOrHO3UpoBanus’ . JlyMaeTcs, uTo NaHAeMus HOJTHOCTHIO OT-
BEYACT KPUTECPHIO UPE3BHIUAHHOCTH U CBUACTEIBCTBYET 00 OTCYTCTBUU BO3MOXK-
HOCTH ITPOTHO3WPOBAHMS.

B noctanosiienun [Ineayma BC PO Ne 7 «nenpedomepamumocmsy» TONKY-
eTca KaK «OOCTOATENBCTBO, HPH KOTOPOM JIFO0OH yYaCTHHK TpakIaHCKOTO

! Cwm., nanpumep: ITocranosnenue [llecTHaanaToro apOMTPaskHOro anesuIsEMOHHOrO CyIa
ot 27.09.2016 Ne 16AI1-3305/2016 no nenmy Ne A15-1501/2016 // CIIC «KoncynsrantIlntoc»
(mata obpamenusi: 11.07.2023); IMocranoBnenue Apourpaxtoro cyna Cesepo-KaBkasckoro
okpyra ot 17.11.2015 Ne ®08-7885/2015 mo mey Ne A20-4212/2014 // CIIC «KoncynbTaHt-
[Tirocy» (marta obpamenus: 11.07.2023); Pemenne ApOutpaxsoro cyaa UykoTcKoro aBTOHOM-
Horo okpyra ot 14.09.2017 no nemy Ne A80-278/2017 // CIIC «KoncynsrantlLirocy (1ara 06-
pawenus: 11.07.2023).
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000poTa, OCYIIECTBISIFONINN aHAJIOTHIHYIO C JOJKHUKOM JIESTCIFHOCTD, HE MOT
OBl N30€KaTh HACTYIUICHUS 3TOTO 0OCTOSITEIILCTBA WM €TO MOCIIEACTBUNY.

Bompoc 0 HenmpegoTBpaTUMOCTH HEMPEOIOINMON CHIIBI B IUTEPATYPE SBIIS-
eTcs CIOpHBIM. EMy mpumaeTcst pa3iW4HBIA CMBICH, MO-Pa3HOMY OIECHHBACTCS
ero conepkanme. MeXIy TeM OT IIOHUMaHUS CYTH TaHHOTO KPUTEPH 3aBUCHT, B
KOHEYHOM CYETEe, CaMo OIpeIeTICHNE TOHATHS HETIPEOI0MMON CHiTbl. Y nMeHHO
pa3nuyrs B MOAXO0/IE K JaHHOMY IPU3HAKY OTIPEICITIII CYIIECTBOBAHAE OCHOB-
HBIX KOHLIEMIUN HETIPEOAOIMMON CHIIBI.

B HacTosmmee BpeMst H3BECTHEI IBE OCHOBHBIE KOHIICTIIIMH HEMPEOI0IAMON
cunbl. CoriacHO «CyObEKTUBHOW)» KOHIICTIIIUHU, OHA MPEACTABIAET cO00M COObI-
THE, KOTOPOE HEMPEIOTBPATHMO IS BCEX CYOBEKTOB, HAXOISIIINXCS B TAHHBIX
ycnoBusax. Ecii HenmpemoTBpaTUMOCTh XapaKTepHA TONBKO U BO3MOKHOCTEH
OTIPEICTICHHOT O JINIa, 0OHAPYKUBACTCS POCTOH ciaydaid. [ToaToMy, IO MHEHHIO
CTOPOHHUKOB TAHHON KOHIICTIIINH, TIPH BEISICHEHUH 00CTOSTEIECTB HETIPEOI0ITH-
MO CHIIBI OIIEHKE TIOJUIekKAT, MPEKIEC BCET0, BHYTPEHHHUE (CYOBEKTUBHBIC) BO3-
MOKHOCTH COOTBETCTBYIOmEeTo Jmna. OHU TONAaraiT, 9TO B HEMPEOIOIHMMOM
CHJIC HAJIMYECTBYIOT CYOBEKTUBHBIE MOMEHTHI, TaK KaK ¢ MPHU3HAKH BCETIa CO-
OTHOCSATCSI C ACSTEIBHOCTBIO JIOEH, OOJIaarouX CO3HaHWEM M Boiieh. [Ipu
3TOM C CyOBEKTHBHOW CTOPOHBI HEMTPEOIOINMYIO CHITY, KaK M CITy4daid, XapaKTe-
pHU3yeT OTCYTCTBHE BHHEI TPABOHAPYIIUTELS.

CornacHo apyroi, «0ObEKTHBHOM» TCOPHH HEMPEOIOIMMON CHIIBI, €€ CYIII-
HOCTB JISXKUT 32 IpeeiaMy BHYTPEHHEH OpraHu3alliy JINIa U HEe CBSI3aHa C €T
COOCTBEHHBIMH BO3MOXKHOCTSIMH. OHa (hOPMHPYETCs HCKIIOYUTEILHO BHE €T0
TICUXWYECKOU NesTeNbHOCTH. [103TOMYy TIpH Takoil TpakTOBKE HEMPEOAOTUMON
CHJIBI HET HYXJIbI OIICHUBATh CyOBbEeKTHBHBIN (hakTop [24. C. 138].

[IpencraisieTcst, 9TO UMCIOIINECS TEOPHH HEMPEOJOIUMON CHIIBI B CBOEM
OOJIPIIMHCTBE aKIICHTHPYIOT BHIMAaHWE HE Ha BBIICHCHHH MPUPOABI HETIPEOIO-
JIMOH CHITBI, 8 Ha XapaKTePHUCTHKE MPUCYIIHX i IPU3HAKOB, IPHYEM HHOTIA B
OTpBIBE OT caMoil €€ cymmHocTH. JleranmpHas ke AeHHUHUIMS HEMpeoI0TMMON
cunbl, nafgHas B 1. 3 ¢T. 401 'K P®, He mo3BOIISIET ¢ JOCTATOYHOM YETKOCTHIO
MOHATE IPHPOLY TaHHOTO sBJeHUs. COBEpIIEHHO CIpaBeUINBO B JINTEPAType OT-
MEYaeTcsl, YTO IPU3HAKH HETPEOJOUMOI CHIIBI B CYIIESCTBYIOIMIEH peIaKIH
I'K PO npu3BaHb OTpakaTh HE CTOIBKO CYTh MOHSITHS, CKOJIBKO «XapaKTep BIIH-
SIHUSL eHCTBUS (haKTa HEMPEONOIMMOM CHIIBI HA MOBEICHHE NOJDKHHUKA», OHHU
JIMITH OTYACTH KacaroTCs CyTH Hempeomoimmon cuibl [25. C. 48-49].

Ha mam B3rymsin, MMCKyCCHOHHOCTD BOIPOCA O HAMYHN CyOBEKTHBHBIX 3JIEMEH-
TOB HETIPEOAOIMMOM CHIIBI BO MHOTOM BBI3BaHA OTCYTCTBHEM UYCTKHX IIPEACTABIIC-
HUH O IPAPOJIE STOTO SIBIICHUS. ECIH COTIacuThCs C TEM, 9TO HEMPEOAOIMMOMN CHITON
SIBJISIFOTCSI JIFOOBIE BHEIITHHE 00CTOATENBCTBA, 00JIa IaAf0IIHE MPU3HAKAMY Upe3BhIYaii-
HOCTH M HETIPEIOTBPATHIMOCTH, B TOM YHCIIE TEXHOT€HHBIC KaTaCTPO(BI, MACCOBBIE
OecriopsaKy, aBapui, 3a0aCTOBKH, TEPPOPUCTUUCCKIE aKTHI U T.1I., TO CICIYET MPH-
3HAaTh W HAIMYKE CYOBEKTHBHBIX AJIEMEHTOB HENPEOMOIMMON critbl. Ilepeurcien-
HBIE 00CTOSITETIECTBA HEMOCPEACTBEHHO CBS3aHBI C YEJIOBEUCCKON NESTEIFHOCTEIO,
MOATOMY UISI OCBOOOXKICHHSI OT OTBETCTBEHHOCTH HEOOXOIMMO JIOKAa3aTh OTCYT-
CTBHE OCHOBAHUS M YCIIOBHH, B TOM YHCJIE CYOBCKTHBHEIX (BUHBI HIIH PHCKA), TAKOH
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OTBETCTBEHHOCTH. [IpH MpU3HAHUH HEMPEOIOTMMOM CHIION TOJIBKO CTUXUIHBIX O¢I-
CTBUH, 00JIaAI0IIMX TEMH K€ PH3HAKAMI, TICHXHIECKOE OTHOIICHHE JTIOICH K TaH-
HBIM OOCTOSITETIHCTBAM HE HMMEET KaKoro-uOo mpaBoBoro 3HaueHWs. CoOTBET-
CTBEHHO, TIPH TAKOM NMOHMMAHHM IPHPOIBI HETIPEONONIUMON CHIIBI OTCYTCTBYET
HEOOXOMMOCTh BBISICHEHHSI CYOBhEKTHBHBIX (hakTopoB [24. C. 139].

B cBs31 ¢ 3THM 3acITy’KHBaeT 0OOPEHHUS MTO3MINS, COTIIACHO KOTOPOi CyII-
HOCTH HEIIPEOIOTMMON CHITBI OTBEUYAOT JIMIIH CTUXUHHEIE O ICTBHSI IIPUPOIHOTO
XapakTepa, T.. KaTaCTPOPUIECKIE SBICHAS U IPOIECCHI IPHPOIBI. DTH IIPHUPOI-
HbIe KaTacTpo(dbl TOJHKHBI 00J1a/1aTh ONpEICIICHHBIMHI MTPH3HAKAMH: B) UPE3BBI-
YaiiHOCTBIO, 0) HempemoTBpaTMocThio [25. C. 71, 106, 163]. Ipyrue o6cTos-
TEJBCTBA, TAKUE KAK TEXHOTEHHBIE KaTacTPO(]bI, MacCOBBIC OSCIIOPSIKH, aBapHH,
3a0aCTOBKH, TEPPOPUCTHICCKUE aKTHI, HEIB3s1 OTHOCUTH K HEPEOAOINMOH CHIIe,
MMOCKOJIBKY OHH SIBIISTIOTCS PE3YJIBTATOM CO3HATENBHOM NESTENBHOCTH IFOACH.
COOTBETCTBEHHO, B WX JACHCTBHSAX B IOIABISIONIEM OOJBIIMHCTBE CITydacB
MO>KHO 0OHApYKHUTh BUHY HJIH, IT0 KpaifHel Mepe, pUCK ITPHA HACTYIUICHUN OTBET-
CTBEHHOCTH 0e3 BHHBL. [IpH TakoM mOAXO0e HEPeoIoIiMast CHila CYIIeCTBEHHO
OTIAMYAETCS OT (POPC-MasKOPHBIX 0OCTOSTENBCTB U TOJKHA IPH3HABATHCS HCKITIO-
YUTEIHLHO 00BEKTHBHOM KaTeropuei [24. C. 139-140].

0.C. Nodde cumrtan, 4To NMpHU3HAK HEMPEIOTBPATUMOCTH HEMPEOIOTUMON
CHUJIBI HE IMEET a0COIFOTHOTO 3HAYCHUS U MTOCIICICTBUS JTIOOBIX SBJICHUI CTaHO-
BATCS HETIPEIOTBPATUMBIMU B CHITY Ps/ia yCIOBHH H KOHKPETHBIX 00CTOSTEIBCTB.
[Ipu >TOM aBTOp OTMEUas Ba)KHOCTh Y4€Ta MECTa HACTYIDICHUST OOCTOSITEIECTBA
HEIPEOI0JIMMOM CHIIBL. «B 00I11el XapakTepruCTHKE HEMPEOI0JIUMON CHITBI PeUb
IOJDKHA HIITH HE IIPOCTO O HEMPEIOTBPATUMEIX 00CTOSATENHCTBAX, a 00 YCIOBHIIX,
HE TPEIOTBPATHUMEIX JJIS TAHHOTO JIMIA XO3SHCTBEHHO NOCTYIMHBIMH [UIS HETO
cpenctBami...» [22. C. 431]. ITogoOHO# mo3ummu npuaepxuBaics u A.B. Bene-
IIMKTOB, aKIEHTHPYSI BHUMAHUE HAa MECTE U JIMYHOCTH, NMCIOMICH WA HE NMEIO-
meil BO3MOXKHOCTH IPEOJIONETh KOHKpETHbIE oOcTosTenbcTBa [26. C. 450].
Hanumo cyObeKkTUBHBIN XapakTep HENPEIOTBPATHMOCTH, BBIPAXKAIOIIUICS B
HEOO0XOIMMOCTH JOKa3bIBaHHSI HEBO3MOKHOCTH ITPEOIOTICHIUS HEOIAT OPHSITHBIX
nocyieicTBUi. Ha 0OBeKTUBHBIN XapakTep HEMPeIoTBPAaTUMOCTH OOpaIiai BHU-
marne C.H. Bparyce: «MsbI CKIIOHSIEMCSI K TOMY, YTO MpaBUJIbHEE BCETO HEMpe-
OJIOJIIMOM CHJION CUMTATh COOBITHE, UCKIIOYUTENFHOS IO OTHOMICHUIO K JaH-
HOMY HOPMaJIEHOMY X0y COOBITHI U ITO3TOMY HEIPEIOTBPATUMOE JaXKe IIPH T10-
BBIIIICHHOW 3a00TIIMBOCTH 00s13aHHOTO cyOhekTa...» [27. C. 35].

[IpupomHbie sBIEHHS, OTBEYAIOIINE MPH3HAKY HEIPEIOTBPATUMOCTH, HE
JOJDKHBI 3aBUCETH OT BOJICH3BSBIICHISI KaKOTo-m00 cyOnekTa. Cyabl, XapakTe-
pHU3ys HEMPEOIONMMYIO CHITy, HE MPU3HAIOT €€ aHTPOIOT€HHYIO 3aBHCHMOCTS,
yKa3bIBasl, YTO YKOHOMHUYECKHE OTHOIICHHS, HAIpuMep (PHHAHCOBO-IKOHOMIIE-
CKUIl KpH3WC, HEeAOPHHAHCHPOBAaHWE WM WHBIE (PUHAHCOBBIC 3aTpPyTHEHHS,
HEJB3S OTHECTH K OOCTOSTENECTBAM HEMPEOIOIMMON CHIIBI BBHUIY OTCYTCTBHSI
TAKOTo KBAaMM(MUIUPYIOMETro NPU3HAKA, KAK HEMPEI0TBPATHMOCTS .

! Cm. Tocranosnenus ®AC Bonro-Bsarckoro okpyra ot 22 mapra 2011 1. mo aemy Ne A82-
2423/2010 // CIIC «KoucynsrantIlitocy (mata obpamenus: 15.07.2023); IlocranoBienue
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B cBs13u ¢ 3THM SBIICHISI, 3aBICUMBIE OT BOJIH CyOBEKTa, HIMEIOT COLUATBHYIO
ocHOBY. B wacTtHOCTH, Kak cmpaBemnmBo otmedaeT P.H. Kysnenos, «Hukakue
myONIUYHBIE, TOCYIaPCTBEHHBIE OPTaHbI HE B COCTOSHUM OKa3aTh BO3JCHCTBHE HA
MOMEHT BO3HHKHOBCHUS, H3MEHECHHUS WIIN TPEKpaIIeHIsI 00CTOSTEIHCTB, OATA-
JAIOIINX MO/ MpU3HAKU Henpeoonumoit cute» [17. C. 107]. CooTBETCTBEHHO,
MpHUHATHE HOPMATHBHOTO IIPABOBOTO aKTa, YCTAHABIMBAIOIIETO, B YaCTHOCTH,
MOPaTOPH, IPUOCTAHOBIICHNE IEUCTBUS OT/IEINBHBIX MTOJIOKEHUH 3aKOHA, BBEIC-
HHUE 3alpeTa UMIIOPTHBIX TOBAPOB — 3TO OCHOBAHWE IJISI HEBO3MOXKHOCTH ITOJI-
HOTO WJIM YaCTHYHOTO MCITOJTHEHUS ONPEICIICHHBIX 00513aTeNbCTB, a HE JJISI OCBO-
OOXIEHUsST OT OTBETCTBEHHOCTH BCIICIICTBHE HETPEOJOIMMOM cribl. [IpaBoBEIe
MOCTIEICTBUS MIPUHATHS TAKUX AKTOB BOHUKAIOT IT0 BOJIC TOJDKHOCTHBIX JIHII HIIH
VIOJTHOMOYCHHBIX OPTaHOB, 00JIEKAIOTCS B IIPAaBOBYIO (popMy B BHIE JOKYMEHTA
WIH aKTa U, KaK IPAaBHUJIIO, IIOPOKAAIOT O003aTENBHBIN XapaKTep BOSMEIIEHHSI CO
CTOPOHBI TOCyHapcTBa. B orTnmume oT (hopc-MaskOpPHBIX OOCTOSATENBCTB, MPH
HETPEOI0IMMOH CHJIE TIPABOBBIC TIOCIIEACTBHIS HACTYIIAIOT HE3aBUCHMO OT BOJIE-
W3bSBIICHHS CyOBEKTOB, HE O0JICKAIOTCS B KaKYHO-TTOO0 MPaBoOBYIO (OpPMY B BHIIE
JOKyMEHTa WJIM aKTa ¥, KaK IPaBHIIO, HE MOPOKAAIOT 00sS3aTEIBHBIA XapaKTep
BO3MEIIECHHUS CO CTOPOHEI TOCYIapCTBa.

Bosnaukaer Bompoc: o0OnamaeT M MaHAeMEs TPU3HAKOM HETPEIOTBPATHMO-
ctu? HecMOTps Ha HEACHOCTh UCTOYHUKA BOZHUKHOBEHHUS NTaHJEMHUU HOBOM KO-
poHaBUpPYCHON MH(MEKINH (Ha CETOAHSIIHIHA NEHb OTCYTCTBYET OIHO3HAYHAs
odurManbHas BEpCUs 0 HeM), TaHIeMHUs, 00bsBIIcHHAs BceMupHO# opraHu3sa-
nueit 3npapooxpanenus (BO3) 11 mapta 2020 r., npeacTariseT coboi pacmpo-
CTpaHEeHHEe WHPEKINN B MHUPOBBIX MacImiTadax, MPH OTCYTCTBHU UMMYHHTETA y
JIOJIEH Pa3HBIX CTPaH M BAaKIWHEI [28], HOCUT UMEHHO HEMIPEAOTBPATHMBIN, «I10-
BAJTBHBII XapaKTep, OTINYAIOIINN €€ OT AHICMHM.

A.B. T'aboB B cBoeii pabore «Hemnpeononumasi cuiia, KOpOHABHPYC M pele-
HUSl OPTaHOB BIIACTH, HAIPABIICHHBIC HA IMPEIOTBpAICHHE €TI0 paclpocTpaHe-
HUs» [16. C. 152—-171] BBIOENsAeT 00CTOSTEIBCTBA, KOTOPHIE MOTYT OBITH OTHE-
CEHBI K HETIPEONOIMMOi cuiie. IIpu 3ToM oTMedaeTesl, 9TO ¢ yUeTOM TeX IMpr3Ha-
KOB, KOTOpBIE 3aKOHOJATENb 0003HAYAET B KAUECTBE KPUTEPUCB HETIPEOTOITUMOM
CHUJIBI, OCTA€TCSI OTKPBITBIM BOIIPOC O EPEUHE TEX KU3HEHHBIX CHTYaIlHil, KOTO-
pBI€ MOXHO OBIJIO ObI OTHECTH K OOCTOSATEIBCTBAM HEITPEOIOIUMON CHIIBI. ABTOD
3aMEYaeT, YTO B COBPEMEHHOM POCCHIICKOM IIpaBe OIHU H T€ e COOBITHS MOTYT
OTHOCUTBCS K OOCTOSTENIECTBAM HEMPEONOIMMON CHIIBI, & MOTYT paccMaTpH-
BaThCS KaK CaMOCTOSITEIIHHBIC TIPABOBBIE (DEHOMEHEI, BIIEKYIIHE, TEM HE MEHEe,
OJIMHAKOBBIC TIpaBoOBbIe mocyieAcTBUs» [16. C. 152—171]. Takum oOpa3omM, naH-
JEMUS SABISIETCSI POPC-MaKOPHBIM OOCTOSTEIBCTBOM, KOTOPOE IIPH HAJIMYHH YKa-
3aHHBIX B 3aKOHE MPH3HAKOB HEMPEOMOIMMOU CHIIBI MOXKET OBITh OCHOBaHHUEM
0CBOOOXKIECHUS OT TPAKIAHCKO-TIPABOBON OTBETCTBEHHOCTH.

B nHacTosmiee BpeMs B 3aKOHOIATENECTBE OTCYTCTBYET SIMHCTBO B IOHUMAaHHUN
npupoabl maHaeMud. MunuctepcTBo (uHancop P® B muceme ot 19.03.2020

[ecroro apourtpaskHoro aneusiionHoro cyaa ot 11 mas 2012 Ne 06ATI-1693/2012 no neny
Ne A73-1097/2011 // CIIC «Koncynsrantllntocy (nara obpamenust: 15.07.2023).
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Ne 24-06-06/21324 yka3aio, 4To «paclpoCTpaHEHHE HOBOH KOPOHABHPYCHOW WH-
(exiyn, Ber3BanHON 2019-nCoV, HOCHUT Ype3BBIYAHBINA U HETPEIOTBPATUMBIH Xa-
paxTep, B CBSI3H C YeM SBJIACTCS 0OCTOSTEIIECTBOM HEMPEOAOIMMOMN CHITBI» [29].
[TomoOHY0 MO3KUITHIO 3aHSIT M3P ropojia MOCKBBI, TOCYHUTABIIHI BO3MOKHBIM
npusHanue kopoHoBupyca COVID-19 06cTOATETECTBOM HETPEOIOTMMOM CHITHI.
Tak, 14.03.2020 6but puHAT YKa3 Mapa Mockssl Ne 20-YM «O BHeCEHUH U3-
MeHeHn# B yka3 Mapa Mocksst 0T 05.03.2020 Ne 12-YM» [30], B 1. 1.6 KoTOpOTO
3aKpEIUICHO, YTO «PAaCIPOCTpaHCHHE HOBOW KOpOHABUpPYCHOH uHpekyn (2019-
nCoV) sBJIsSIeTCS B CJIOXKHUBIIUXCS YCIOBUSAX YPE3BBIYAHHBIM M HEPEIOTBPATH-
MBIM OOCTOSITETILCTBOM, MTOBJICKIIIM BBEICHHE PEKUMA ITOBBIIICHHOH TOTOBHO-
cTH B cooTBeTCTBHH ¢ DenepabHbIM 3aKOHOM 0T 21 nexadps 1994 r. Ne 68-D3
«O 3amuTe HACENECHUS W TEPPUTOPHI OT YPE3BBIYAMHBIX CUTYAIi TPUPOTHOTO
U TEXHOTEHHOTO XapaKTepa», KOTOPOe SBISIETCST 0OCTOATEILCTBOM HEIPEOI0H-
MO CHIIBI. AHAJIOTMYHBINA IMOAX0] HAOII0JaeTCs B MOCTAaHOBIICHUU [IpaBUTEND-
crBa Cankr-IletepOypra ot 13.03.2020 1. Ne 121 «O Mepax 1Mo HpOTHBOJCH-
cTBHUIO pactipocTpaHeHnto B CankT-ITeTepOypre HOBOM KOpOHABUPYCHOW HHPEK-
nuu (COVID-19)». OnHako Ha3BaHHBIC MPABOBBIE aKTHI HE MOJIYYHIIN IMAPOKOTO
pacipocTpaHeHUs Ha TEPPUTOPUH IPYTHX CyObekToB Poccuiickoit deneparinu.
Bepxosnbiii Cyn PO B anpene 2020 r. gan ciieayromniee pazbsicHeHue B «O0-
30pe 10 OTAETBHBIM BOIPOCaM CyneOHOH MPaKTHKH, CBI3aHHBIM C IIPAMEHEHUEM
3aKOHOZATENIFCTBA U MEP IO MPOTUBOJACHCTBHIO PACIIPOCTPAHEHHUIO HA TEPPUTO-
puu Poccuiickort @enepannu HOBOM kopoHaBupycHor uHdpekuu (COVID-19)
Ne 1» (manmee O630p Ne 1) [1]. B wactHocTH, Ha Botipoc 7 O630pa «Bo3MOKHO J1
MpHU3HAHHE SIHICMHAOJIOTHIECKOH 00CTaHOBKU, OTPaHMUUTEIBHBIX MEp WIH pe-
KIMa CAaMOU30JISIIIAN 00CTOSTEIHCTBAMA HEMPeo oMot cvutkl (11. 3 ¢T. 401 'K
P®)... a ecitt BO3MOXKHO — TO TIPU KaKHX yCIOBUAX?», Bepxopubiit Cyn PO mo-
SICHIJI, YTO JaHHBIC OOCTOSTENHCTBA HE HOCSAT YHHBEPCAJIHHOTO XapaKTepa «B
CHIIY YeTO CYIIECTBOBAHUE OOCTOSATEIHCTB HETIPEOIOIIMON CHIIBI TOIDKHO OBITH
YCTaHOBJICHO C YIETOM OOCTOSATEIECTB KOHKPETHOTO Aenay. [Ipu aToMm, «eciu o1-
CYTCTBHE HEOOXOIUMBIX IEHEKHBIX CPEACTB BEI3BAHO YCTAHOBICHHBIMU OTPaHU-
YUTENEHBIMH MEpaMH, B YaCTHOCTH 3aIIPETOM OIPEICICHHOW NesSTEIHHOCTH,
YCTaHOBIICHUEM PEKIMa CAMOM3OJLIINA U T.I., TO OHO MOXET OBITh MPU3HAHO
OCHOBAHHUEM JUISI OCBOOOXKICHHUS OT OTBETCTBEHHOCTH 32 HEHCIIOIHEHNE ITH He-
HaJUIeKallee UCHOoHEHHE 00513aTelIbeTB Ha ocHOBaHUM cT. 401 T'K POy.
[Ipaktuka mpumenenus npemnoxxeHHoro BepxoasiM Cymom P® momxona
HAXOMUTCA B CTAINH (POPMHUPOBAHMS, TP ITOM UMEIOIINECS CyIeOHbIE aKTHI JIe-
MOHCTPHUPYIOT CYIIECTBOBAHHE MPOOIEMBI B YAaCTH IOKA3BIBAHHS IPUINHHO-
CIIEICTBEHHOHN CBSI3M MEXKIYy OTPaHHYUTEIBHBIMA MEpaMU W HACTYIUICHHEM
HENPEOI0TMMBIX HEOIATONPUATHBIX (PMHAHCOBBIX MOCIEICTBHIA' .

! Tlocranosnenue I19T0ro apoUTPa)KHOro aneuIIIKMOHHOro cyaa ot 22.06.2020 Ne 05ATl-
2939/2020 mo memy Ne AS51-439/2020 // CIIC «Koucynsrantllutoc» (mata oOpaieHus:
15.07.2023); Peruenne ApOUTpaKHOTO cyna XaHTbI-MaHCHIICKOrO aBTOHOMHOTO OKpyra —
Orpsr ot 02.07.2020 o gemy Ne A75-6179/2020 // CIIC «Kouncynpsrantllntoc» (mara obpa-
miennst: 15.07.2023); Pemenne Apburpaxuoro cyna Upkyrtckoit obnactu or 30.06.2020 no
neny Ne A19-7235/2020 // CIIC «KoncynbrantIlirocy (mara obpamenus: 15.07.2023);
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B nonreepkaenue mosunmu Bepxopaoro Cyna PO o muddepennmanum 06-
CTOSITENBCTB, ITO3BOJISIONINX OTHOCUTH WM HE OTHOCHTH KOPOHABHPYCHYIO MH-
¢dexauro COVID-19 k HepeoaoIMMO# CHITe, MOKHO MPEICTABUTD BBIICPIKKY U3
peureHuss ApoutpaxHoro cyma Pecrnyonmku CeBepras OceTus-ANaHus OT
18.08.2020 o mesry Ne A61-1426/20. B yactHOCTH, «HEOOXOAMMOCTH CTPOUTEITb-
cTBa (henpamepcKo-aKyImepekoro myHkTa B ¢. KycoBo Mo3gokckoro paiioHa
PCO-Ananus He BO3HUKIIA BCIICACTBUE HEMPEOIOTUMOM CHIIBI (YIPO3BI Pacipo-
CTpaHEHUS HOBOW KOPOHABUPYCHOM HH(EKITHH ), a IIPOTHO3UPOBAIACH 32 OIIpEIe-
JICHHBINA ¥ [UTATEIBHBINA IIPOMEXKYTOK BPEMEHH, YTO CBUACTEIBCTBYET O TOM, UTO
y T'KY “YKC PCO-Ananus” umenach U UMEETCS BO3MOXKHOCTh IPUMEHEHHUS
KOHKYPEHTHOTO CII0c00a OIpeNeNIeHHsI OAPSITIAKA U1 CTPOUTEILCTBA (PEIIhI-
IIePCKO-aKyIIEPCKOro MYHKTA. .. »".

ITo cmeicay 1. 3 ct. 401 'K P®, 6pemst qoka3piBaHus BOSHUKHOBEHHUS HEIIpe-
OJOJIMMOM CHJIBI HECeT JIMLO (JODKHHK), HaJuIe)Kallee HCIOoJHeHHe 00s13a-
TEJNBCTB KOTOPOTO OKa3ajloCh HEBO3MOXKHBIM BCIEACTBHE HEMPEOIOTUMOi
cuibl. IIpu 3tom Bepxosubiii Cyn P® B Bompoce 7 O630opa Ne 1 ykasai, yuTo
JOJDKHHK JTOJDKEH JOKA3aTh:

1) HanmIMe ¥ MPOIOIKUTEIIEHOCTD OOCTOSTENBECTB HEPEOAOINMON CHITEI,

2) HamMYUe TPUYMHHO-CIIECACTBEHHOW CBSI3M MEXIY BO3HUKIIUMH OOCTOS-
TEJBCTBAMHU HEMPEOIOINMOH CHITBI B HEBO3MOKHOCTBIO JIMOO 32 /1€ P’KKOHM UCIION-
HEHHS 0053aTEIILCTB;

3) HENIPUYIACTHOCTD CTOPOHBI K CO3TaHHIO OOCTOSTENBCTB HEMPEOIOTUMO
CHUITHI,

4) 10OPOCOBECTHOE IIPHHITHE CTOPOHOM PpPa3yMHO OXKHIAEMBbIX Mep IS
MPeIOTBpaIICHHS (MIHIMHU3AIHN ) BOBMOKHBIX PHCKOB.

Takxum oOpa3zoM, aHATN3 3aKOHOAATENECTBA M IMPAKTHKH €TO IIPHMEHEHHUS, a
TaKKe HAyIHOU JIUTEPaTyphl O HEMPEOJOINMOH cHiie U Popc-MaKOPHBIX 06CTO-
SATENBCTBAX MO3BOJIIET CIENATh BBIBOI O TOM, YTO OHU HE TOKACCTBEHHBI. JTO
00yCJIOBIEHO PSIOM OTIMYHMTENBHBIX MPH3HAKOB. BO-MEPBBIX, MPOUCXOXKIIE-
HUEM — K O0CTOSITEIECTBAM HETPEOAOIMMOM CHIIBI OTHOCSITCS SIBJICHUS TIPUPOI-
HOTO MTPOUCXOXKICHUS, a POpC-MaKOpHBIE 0OCTOSITEIECTBA — 3TO COLUANBHBIC SB-
neHns. Bo-BTOpPBIX, HAMMYHEM BOJICU3BSBICHAS Ha WX HACTYIDIGHHE — 00CTOS-
TEJBCTBA HEMIPEOIOIMMON CHITBI HACTYIAIOT, KaK M IIPOTEKAIOT U MPEKPAIIAIOTCS,
HE3aBHCUMO OT BOJIM CYOBEKTa, YeT0 HEeJIb3s CKa3aTh IMpo (opc-MakopHbIe 00-
CTOSITENBCTBA. B-TpeThHUX, 0OCTOSATENHCTBA HEMPEOIONMMON CHIIBI O0JamaroT
HA3BaHHBIMH B 3aKOHE IIPH3HAKaMH: YPE3BBIYAHOCTHIO M HETPEIOTBPATIMO-
cteio. [Tpu3Hakm (opc-mMaxopa 3aKOHOIATENb HE BBIACISACT. B-ueTBepTHIX, 00-
CTOSITENTECTBA HEMTPEOIOINMON CHIIBI SIBIISTIOTCS OCHOBAHHUEM TSI OCBOOOKICHHSI

Pemenne ApOurpaxHoro cyma CsepmioBckoir obmactu ot 19.06.2020 mo geny Ne A60-
16540/2020 // CIIC «Kouncynsrantllitocy (nata obparuenus: 15.07.2023); Peuenne Apout-
paxsoro cyna Tynbsckoit obnactu ot 16.06.2020 o nemy Ne A68-3262/2020// CIIC «Koucynb-
tautlLarocy (mara oopamenus: 15.07.2023).

! Pemenue ApourpaskHoro cyaa PecyGnuku Ceepras Ocerus-Ananus ot 18.08.2020 r.
mo meiry Ne A61-1426/20 // URL: https://alania.arbitr.ru/?theme=courts cecutient (1ata oopa-
menust: 21.06.2023).
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OT I'PaXKTaHCKO-TIPABOBOM OTBETCTBEHHOCTH. [IpH popc-MakKOpHBIX 00CTOATEIb-
CTBaxX HACTYMAIOT WHBIC MOCIEACTBUS, HAIPUMEP NMPUMEHEHHE OTPaHNYUTEIIb-
HBIX MEP B BHJIC BDEMEHHOTO IIPHOCTAaHOBIICHHS ITOCEIECHHS 00IIE0CYTOBBIX Me-
POTIPHUATHH, MPOBEICHUE YYEOHBIX 3aHATHA B IUCTAHIIMOHHOW (opMe U T.I.
OcBOOOXKICHHE OT OTBETCTBEHHOCTH TpPU (POPC-MAKOPHBIX OOCTOSATEIBCTBAX
BO3MOJKHO TOJILKO B CITydasx, IPsSMO yKa3aHHBIX B 3aKOHE, HHOM HOPMaTHBHO-
MIPaBOBOM aKTe WK JoroBope. @opc-MaKopHbIe 00CTOATENLCTBA, 00JIaAa0IIHe
MpU3HAKaMH HEMPEOTOTUMON CHIIBI, TAKXKE OCBOOOXKIAIOT OT TpaskIaHCKO-TIpa-
BOBOM OTBETCTBEHHOCTH.

[TanmeMust HOBOM KOPOHABHPYCHON MH(MEKIHMH, I10 OOIIEeMy IIPaBHILY, SIBIIS-
eTcs popc-MakOPHBIM 0OCTOSTEILCTBOM U BIIEYET HE OCBOOOXKICHHE OT OTBET-
CTBEHHOCTH, a PUMEHECHUE PA3IMYHBIX OTPAHWIUTEIIBHBIX MEpP NP HATHYHH: )
MPU3HAKOB HEMPEOJI0JIAMOM CHITBI; 0) MPUYUHHO-CIICJICTBEHHOW CBSI3H MEXITY
MaHJeMHAeH W HEBO3MOXKHOCTBIO JINOO 3aJIepKKOW HCIIOJHEHHUS 00S3aTEIIbCTR;
B) J0OPOCOBECTHOCTH JTOJKHUKA TAHHOE 0OCTOSATEIILCTBO OCBOOOKIAET OT IPak-
JTAHCKO-TIPaBOBOW OTBETCTBECHHOCTH.

Biuusinue maHaeMHH HA HCIIOJIHEHHE 00513aTe/ILCTB

Curyanus, CBSI3aHHas ¢ paclIpoCTpaHEHUEM HOBOM KOPOHABUPYCHOW MH(EK-
UM U €€ MyTHPYIOMINMH BUPYCAMH, IPSIMO OTPa3miIach Ha HHCTATYTE KaK JOTO-
BOPHBIX 0053aTEIBCTB, TaK M Ha MPABOOTHOMICHUSIX ITyOIIMYHOTO XapaKkTepa.

Kak panee roBopuiocs, maHaeMus JaJeKO HE Beerna 00IamacT mpu3HaKaMH,
npucymuMu Hempeogonumoit criie. Kak cnpaBemmiBo otmedaer B.A. benos,
«HYKHO CMOTpETh HE Ha MMaHIEMHUIO KaK TAKOBYIO, a HA AHJEMHUIO B KOHTEKCTE
00CTOSITENTLCTB KOHKPETHOTO CIIydasi — KaKoe UMEHHO BIIMSHHE OHA OKa3ajia Ha
JIAaHHBIC KOHKPETHBIE 00CTOSITENLCTBA, MPaBa, TOTOBOPEL...» [2. C. 25-26].

B gwactHOoCcTH, B psane ciydaeB COVID-19 cynsr paccMaTpuBarOT Kak CyIie-
CTBEHHOE M3MEHEHHE 0OCTOSTENBLCTB, MO3BoJIAroIIee cornacHo cT. 451 T'K PO,
W3MEHHTH WM PacTOPTHYTH NoroBop. [lonTBepskoeHneM MOXKET CITy>KHTh TpH-
Mep u3 cynebHoi npaktukn. OOO 00paTUIIOCh K WHIWBHIYATLHOMY TIPEIIpH-
auMatento (MIT) ¢ mpockOoi pacTOprHYTh MPEABAPUTEIBHBIN JTOTOBOP O 3aKITIO-
YCHUH JIOTOBOPA apeHIBI IIOMEIICHUH B TOPTOBOM LIEHTPE, IO KOTOPOMY BHECIIO
00eCneUNTEIBHBIN TIJIATEXK M MEPBYIO YacTh apeH oM IaThl. Vick 0BT 00yCIIOB-
JICH TeM, YTO TIOCJIE 3aKITI0USHHUS IPEIBAPUTENEHOTO JOTOBOPA YIIOTHOMOYEHHEIE
OpraHbI IPHOCTAHOBIIIN PabOTy TOPTOBBIX U Pa3BICKATEILHBIX [IEHTPOB 10 IPH-
YHHE MMaHAEMHH, YTO MIPHUBEJIO K CYIMIECTBCHHOMY CHIDKCHHIO TOXOJOB H, B KO-
HEYHOM CYETe, K HEpeHTa0CILHOCTH peAnpruHuMaTelss. O0mecTBo o0paTHIIoch
k UII ¢ mpock00ii pacTOPrHYTH JIOTOBOP U BEPHYTh €My YIUTAUCHHBIC CPEICTBA.
[Nonmy4nB 0TKa3, OHO MPEIBSIBUIIO HCK B CyIl O PACTOPKCHUH TIPEABAPUTEIHLHOTO
JOTOBOpa M B3BICKAHWH JCHET, YIUITAYCHHBIX MO JoroBopy. Cya yHIOBICTBOPHII
HCK U pacTopr goroBop. [Ipu BEIHECEHUH pEIICHUS Cy T NCXOIHII M3 CIEAYIOIIETO:
B JIOTOBOpPE MEXIy CTOpOHaMH OBIJIO YKa3aHO, YTO MaHJAEMHUS OTHOCUTCS K (opc-
Ma)kopy, a pPO3HUYHAS TOPTOBJIA IPUIKCIIEHA K TOCTPaJaBIINM YKOHOMHUYECKAM
orpaciusiM. TakuMm o00pa3oM, IO MHEHHIO CyIa, HTPOTHBOKOPOHABHPYCHEIE
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OTpaHUYCHUS MPU3HAIOTCS CYIIECTBCHHBIM H3MCHEHHEM OOCTOSTENBCTB, UTO SIB-
JIeTCs OCHOBAHHEM JIISl PACTOPKEHHS JOrOBOpay .

Hmeercst 1 mpOoTHBOIIONOXKHAS CyIeOHAs MMPAKTHKA, KOTOpPask IOATBEPKIACT
tesuc B.A. BeroBa 00 olleHKe HEe caMoii IMTAHJEMHH, a PHYUHHO-CIIEACTBEHHON
CBSI3 MEXIy PaclpoCTpaHCHHEM HOBOM KOpOHAaBUPYCHON MH(MEKIMH M HACTY-
MUBIIUMHE TTOCJICICTBUSMH HEBO3MO)KHOCTH HCIONHEHHs 00s3aTeNbCcTB. Tak, B
pemrennu AC Yygartckoit Pecryomiku ot 17.09.2020 o gemy Ne A79-4753/2020
CyIl TIoJIepIKall MpeAPUHAMATEIIS, PACTOPIHYB JOTOBOP M yKa3aB, YTO KOMIIa-
HUSI, KOTOpas HE CMOTJIa B CPOK H3TOTOBUTH TOBApP HM3-32 KOPOHABUPYCHBIX Mep,
HE JT0Ka3aJia, 4YTo B 3TOT MepHoJ («IIPE3UACHTCKIX» HepaObounX THEH) y Hee He
OBLIO BO3MOYKHOCTH M3TOTOBHUTH U MOCTABUTH TOBap. 1 momoOHEBIE perieHust cy-
JIOB HE PEIKOCTb.

N3 monoxenuit O630pa IIpesuanyma Bepxosroro cyaa P® or 21.04.2020 r.
CIenyeT, 9To «Hepaboune IHU, OOBSIBICHHBIC TaKOBEIMH YKa3amu [Ipe3nnenTa
P® ot 25.03.2020 Ne 206 u ot 02.04.2020 Ne 239, oTHOCSTCS K 9UCITy MEp, yCTa-
HOBJICHHBIX B IIEJISIX O0OECTIEYCHHUS! CAaHUTAPHO-DITHIEMHOIIOTHYECKOTO OJIaromo-
TMy4dusi HACEIICHWS, HANpPABICHHBIX Ha IIPEIOTBPALICHHE PACHPOCTPAHECHUS
COVID-19, 1 He MOTYT CYMTATHLCS HEPAOOUUMHU THAMHU B CMBICIIE, TIPHIaBaEMOM
stoMy ToHsATHIO ['K P®, 1101 KOTOpHIM NOHUMAIOTCS BBIXOIHBIC W Hepabouue
Mpa3IHUYHBIE THU, TpexycMoTperHsie cT. 111, 112 TpymoBoro konekca Poccwmii-
ckoit deneparun... IIpu OTCYTCTBUM MHBIX OCHOBaHHH JUIsI OCBOOOXKICHHS OT
OTBETCTBEHHOCTH 32 HeUcIoidHeHne o0s3aTesbeTBa (cT. 401 'K PD) ycranosie-
HUe Hepabounx mHei B eproa ¢ 30 mapra o 30 anpenst 2020 1. oOCHOBaHHEM JIJIS
MepeHoca CpoKa WCIOJHEHUS 00s3aTeNIbCTBA HCXOJN M3 TOJIOKeHHH CT. 193
'K PO ne sBasieTcs...».

Ha MoMeHT mosiBIIeHHsI HOBOM KOPOHABHPYCHOM MH(EKIUN BOSHUKIIM CJIOXK-
HOCTH B peajiM3alii KOHTPAKTHOM CHCTEMEI B chepe 3aKyIIOTHON IesITeITBHOCTH,
a IMEHHO B psiZie CIIyJaeB KOHTPAKTHI CPHIBANCH, HE MOTIIN OBITH UCIIOJIHEHEI 10
HE3aBUCSIINM OT CTOPOH OOCTOATEIECTBAM, HCIIONHSIINACE C IPOCPOUKOH CpoKa
HCIIOJIHEHMS. BBIXO U3 CIIOKHMBIIEHCS CUTyallMu ObLI HAlCH IyTEeM BHECEHHUS
m3MeHeHnd B m. 9 4. 1 cT. 93 denepanpHoro 3akoHa oT 05.04.2013 Ne 44-03
«O KOHTpaKTHOH cucTeMe B cepe 3aKyIlIoK TOBapOB, paboT, yCIIyT Ijs odeciie-
YCHUS TOCYAAPCTBEHHBIX 1 MYHUIMIIABHBIX HYKD» (Hanee — DemepanpHbIi 3a-
KoH Ne 44-®03), B yacTH HCIIOJIb30BAHHUS YIPOIICHHON MPOIEAYyphl 3aKyIKH Y
€IMHCTBEHHOTO MTOCTABIIMKA TP HEBO3MOKHOCTH Peaj3aliy 3aKyIKH JPyTHM
KOHKYPEHTHBIM CIIOCOOOM TIpH YCIIOBUH HAIHYHS NPUYUHHO-CAEOCHEEHHO
ces3u (KypcHuB HaIll. — A8m.) MEXIY PacHpoCTpaHEHHEM KOPOHABUPYCHOU WH-
(heKnu 1 IPeIMETOM 3aKYITKU. B 1emnsax peanusanuu naHHbBIX n3MeHeHnid dene-
pajdbHas aAHTHMOHOIIONBHAs clykba B cBoeM mmcbme oT 18.03.2020
Ne MA/21684/20 [31] npu3Haia MaHAEMUIO OOCTOSITEILCTBOM HEMPEOIOTUMOM
CHIIBI U yKa3aua, 9To Ha ocHOBaHWM 1. 9 4. 1 cT. 93 3akona Ne 44-D3 3akazunku
BIIPaBE IIPOBOIUTH 3aKyNKA Yy EIMHCTBEHHOTO IIOCTABIIMKA (MTOIPSIIUKA,

! Pemienne ApGurpasxksoro cyna Bomoroackoii o6nactu or 21.09.2020 no geny Ne Al3-
8875/2020 // CIIC «KoncynbranT [Tnocy (nara obpamenust: 15.07.2023).
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HCIIOJIHMTEJIA), IPH YCIIOBUH HAJIMYUS IPUIMHHO-CIICACTBEHHOM CBs3U (0003Ha-
YeHHOH HaMU BbINIE. — Aém.). B Ha3BaHHOM CiTydae maHjaeMus Kak hopc-Maxop-
HOE 00CTOSATENFCTBO MOCTYKIJIA OCHOBAHNEM HE JJISI OCBOOOKIEHHS OT OTBET-
CTBEHHOCTH, a JIMIIb [UTS Iepexoa Ha YIPOIIEHHBIA CII0co0 OMpeeNeHus 1Mo-
CTaBIIHKA.

Hopwma, 3akpemiennas B 1. 3 cr. 401 'K P®, chopmymupoBaHa AMCIO3H-
TUBHO. DTO O3HAYAET, YTO CTOPOHHBI 00s3aTEIBCTBA, CBA3AHHOTO C OCYIIECTBIIC-
HUEM TIPEAIPUHAMATEIHCKON HEATEITPHOCTH, MOTYT CBOMM COTJIAIICHHEM WC-
KIIIOYUTH €€ IIPUMEHEHNE OO0 YCTaHOBUTH YCIOBHE, OTIAMYHOE OT IPEIyCMOT-
peHHoro B Hel (a03. 2 1. 4 ¢1. 421 'K P®). Hanpumep, B JOroBOp MOYKHO BKITIO-
YHUTH YCIOBHE 00 aBTOMATHIECKOM MPEKPALICHUH TOTOBOPHBIX OTHOIICHUH IIPH
HAJIMYUU OOCTOSITENIECTB HEMPEOJONNMOMN CHIIBI JINOO O MPEKPaNIeHUH T0TOBOP-
HBIX OTHOIICHHH 110 MICTEYCHUH OIIPEICIIEHHOTO CPOKa C MOMEHTA BO3SHUKHOBE-
HUS TaKUX OOCTOSATEIIBCTB.

denepanpHble OpraHbl HCIOIHATEIBFHOW BIACTH YaCTO IMPEIIATalOT BKIIIO-
9aTh B IOTOBOPHI IPOM3BOJIEHBIN MEPEUCHb TE€X OOCTOSATEIHCTB, KOTOPHIE CTO-
POHBI CIUTAIOT (hOpC-MaKOpHBIME. Y mapamokc B TOM, YTO HEKOTOPBIE U3 yKa-
3aHHBIX 00CTOSITEIIBCTB TAJICKH OT OOCTOATEIHLCTB HEMPEOAOJIMMOM CHITBI (HaIpH-
Mep, oT3bIB JmneH3un, ATII), a psn npyrux (Hanpumep, H3BEpKEHHUE BYyJIKaHa,
HABOJHCHIE) HAa3BaHEI B IepeuHe 0e3 yKa3aHWs Ha WX YPe3BBHIYANHOCTH W He-
IPeI0TBPAaTHMOCTE .

OnmHako B 9KCIEPTHOM COOOIIECTBE CYIIECTBYET yOEKIEHHOCTh: cama II0
cebe maHaeMIIs, PaBHO KaK W TOCIICAOBABIINE 32 HEl HETaTHBHBIC PEaKIINU PHIH-
KOB, HE MOT'YT PacCMaTPHBAaThCA B KaueCcTBE 0€3yCIOBHOr0 (hOPC-MaKOPHOI0O 00-
CTOSITENBCTBA. boJiee TOro, Jake B CUTYalnsIX, Koraa Gpopc-Maxop Mpru3HaH, OH
He SIBJISIETCS] OCHOBAaHHEM ISl IEPECMOTPa YCIIOBHH 3aKIIIOUCHHBIX JOTOBOPOB O
o0mmemMy paBuiTy.

[Nonaraem, 4to ycTaHoBIeHHE (HOPC-MaKOPHBIX OOCTOSTENBCTB — IPepora-
THBA YIIOJIHOMOYCHHBIX OPraHOB, & HE aBTOHOMHH BOJIH CTOpOH. OTHAKO BO3HU-
KaeT BOIPOC O BO3MOXKHOCTH MX MTPUMEHEHHS B KQUeCTBE COTIIACOBAHHBIX CTOPO-
HAMH HHBIX (JIOITOTHUTEIBEHBIX ) OCHOBAHUI OCBOOOKICHHS OT OTBETCTBCHHOCTH.
OTBeT 3aBHCHT OT TOTO, YTO MOJPA3yMEBAIM CTOPOHBI MO JaHHBIMH

1 Cm.: Ipuxas MunskonomMpassutus Poccun «O6 yTBep kK IeHUH TUTIOBBIX (JOPM J0roBopa
0 peanr3alyy TYPUCTCKOTO MPOAYKTA, 3aKJII0YaeMOro MeXIy TYpOIepaTopoM U TYPHCTOM U
(WM) MHBIM 3aKa34YMKOM, U JOTOBOPA O Pean3aliy TYPUCTCKOTO MPOAYKTA, 3aKJIF0YaeMOro
MEXIy TyparecHTOM M TYPUCTOM H (MJIM) MHBIM 3aka3uukom» ot 19.03.2019 Ne 135 // CIIC
«Koncynsrantllnroc»; Ilucemo PocpeibonoBcrBa «Jlins ucrons3oBaHuss B paboTe» OT
08.06.2017 Ne 3740-T1C/Y 14 // CIIC «Koncynsrautllnrocy»; Pactopsixerne OAO «PXKI» «O6
aKTyaJIM3aldd TUIOBOW (hOPMBI JOrOBOPA HAa MHBIC CPOKH JOCTABKH Ipy30B» oT 26.02.2020
Ne 400/p // CIIC «KoncynsrautIlutoc»; Perrenue Ipasnenns 'K « AreHTcTBO MO CTpaxosa-
HUIO BKJIaI0BY» «O0 yrBepkaeHuu [opsijika 3aKiI04ueHHs ¥ CONPOBOXKICHHS TOTOBOPOB B X0O/IE
KOHKYPCHOTO MPOM3BOJCTBA (JIMKBUIAIMHM) B OTHOLICHHH (DMHAHCOBBIX OpPraHU3alMil» OT
04.12.2017 nporokon Ne 138 // CTIC «Koucynerantllnrocy; Ykasanue banka Poccun «O mo-
PsiIKe 3aKITFOYCHUS KPEAUTHBIMH OPTraHU3alUsIMHU JOrOBOpA XpaHEHHs AParoleHHbIX MeTall-
JIOB M BEJICHHUsI CUeTa OTBETCTBEHHOr0 XpaHEHHs! IparoleHHbIX MetaiuioB B banke Poccun» ot
18.11.1999 Ne 682-V // CIIC «KoncynbrantlLitocy (nara obpamenus: 05.09.2023).
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00CTOSATETLCTBAMH: IOTIOTHUTEIIFHBIC OCHOBAHHUS OCBOOOKICHHS OT OTBETCTBEH-
HOCTH HJTH HCKITFOYHTEIBHO 0OCTOSATEIBCTBA HEMTPEOI0JIMMOM CHITBI. B cyneOHOM
MPaKTUKE HAIIUTH OTpaxkeHHe 00a moaxona. Tak, CymecTByIOT CyJeOHbIC aKTHI, B
KOTOPBIX CyIBI HE MPU3HAIN HETPEOIOIMMOI CHIION 00CTOATEINBECTBO, KOTOPOE
OBLIO YKa3aHO B IOTOBOPE B KAYECTBE OOCTOSITENECTBA HEMPEOIOIMMON CHIIBI H3-
3a OTCYTCTBHS JOKA3aTEIbCTB, M HE IMOAIEP>KAIH ITO3UIHIO JOJDKHUKA, KOTOPEIH
3asBIISUT, 9YTO OOCTOSITEBCTBA, IEPEUHCIICHHBIC B TOTOBOPE B KadecTBE 00CTOS-
TEJBCTB HEMPEOIOINMON CHIIBI, HEOOXOIUMO PaCCMATPHBATh B KAUECTBE MHBIX
YCTaHOBIICHHBIX JOTOBOPOM OCHOBAHUN OCBOOOKIEHHS NOJDKHHUKA OT OTBET-
CTBEHHOCTH. B TO e BpeMs ecTh CyeOHbIC aKTHl, B KOTOPHIX CYIBI TOCUHUTAIIH,
9TO IIEpeUeHb 00CTOATENBCTB, COTTIACOBAHHBIX B IOTOBOPE B KAUECTBE HEMPEOI0-
JUMOH CHIIBI, MOKHO KBaJTU(HUIUPOBATH KaK WHBIC (TOTIOIHUTEIBHBIE) OCHOBA-
HUS 0CBOOOYK/IEHHS OT OTBETCTBEHHOCTH ' .

Takum oOpaszoMm, cyabl muddepeHIUPOBAaHHO TOIXOMAT K OIEHKE 00CTOs-
TEJBCTB, KOTOPBIE CTOPOHBI YKa3aJH B IOTOBOPE B KauecTBe (hopc-MakopHBIX. Bo
n30eKaHWe COMHECHUH B MPAaBMIILHOW MHTEPIIPETAIUN OOCTOSATEIBCTB OCBOOOXK-
IIEHHSI OT OTBETCTBEHHOCTH, B IOTOBOPE MOKHO MTPEIYCMOTPETD:

1) mopsSIOK NEWCTBUH CTOPOH TIPH HACTYIUICHHH (HOPC-Ma>KOPHBIX 00CTOSI-
TENBCTB. B 9acTHOCTH, CTOPOHBI MOTYT YCTaHOBHUTH B JIOTOBOPE KOHKPETHBIH
CPOK YBEIOMIJICHUS JOJKHUKOM KPEAUTOPa O HACTYIUIEHHH (POPC-MaKOPHBIX 00-
CTOSITENTBCTB, BKIIOYHTH OOS3aHHOCTH ITOJDKHHKA O TPEIOCTABICHHUIO KpeIu-
TOPY JOKYMEHTAIBHOTO MONTBEP)KICHUS HACTYIUICHUS TaKUX OOCTOSTEIBCTB U
T.1. CTOpOHBI TaKKe MOTYT IPEIyCMOTPETh CAHKIIMH 32 HEHCIIOIHEHUE HITH He-
HaJJIeKallee NCIIOTHEHNE YKa3aHHBIX 0053aHHOCTEH, HalIPUMEp MPEIyCMOTPETh
3aMpeT CChIIATHCA Ha (hOpC-MaKOpPHBIE 0OCTOSITENIBCTBA B 0OOCHOBaHHE OCBO-
00XIeHNUs e€ OT OTBETCTBCHHOCTH 33 HEHUCIIONHEHNE WM HEHAIJIeKamlee UCIO-
HeHHe 00513aTebCTBa;

2) crenranbHbIe IPaBHUiIa O MPEKPAIICHIH 00s3aTENbCTB Ha CIIydail BO3HHK-
HOBEHHSI (DOPC-MaKOPHBIX 0OCTOSITEIIBCTB.

! TTocranosnenne ®AC Cesepo-Kaskasckoro okpyra ot 14.10.2010 mo nemy Ne A53-
2757/2010 (Onpenencanem BAC P® or 24.02.2011 Ne BAC-1210/11 otkasaHo B mepemaue
nema Ne A53-2757/2010 B Ipesumuym BAC PO mis mepecmoTpa B OpsiKe Haa30pa JaHHOTO
noctadoBiienus) // CIIC «KoncynsrantIliroc» (mata oopamenus: 05.09.2023); [ToctaHoe-
nue [IaTHaaaToro apoUTPaXHOTO aneuIIIMOHHOrO cyaa ot 16.06.2011 Ne 15AI1-5751/2011
mo gey Ne A53-883/2011 // CIIC «Koncynprantllimtocy (nata obpamenus: 05.09.2023); Pe-
uieHne ApoOurpaxksHoro cyna ropoma Cankr-IlerepOypra u Jlenunrpanckoit obnactu ot
05.03.2018 mo memy Ne A56-87808/2017 (IToctanoBiaeHueM TpuUHAAIIATOrO apOHTPAXKHOTO
aneunuonHoro cyaa ot 09.06.2018 Ne 13ATI1-10043/2018 nanHOe peliieHHe OCTaBiIeHO 0e3
m3menenusi) // CIIC «Koncynprantllnrocy (mara obpamenns: 05.09.2023); AneuisiuoHHOE
onpenenenre Kuposckoro obmactaoro cyaa ot 18.09.2014 Ne 33-2982/2014 // CIIC «Kos-
cynsTanTlLirocy (mara oopamenus: 05.09.2023); Pemenne CBepIIOBCKOrO paifoOHHOrO Cyaa
ropoaa Kocrpomsr ot 24.01.2017 mo memy Ne 2-5810/2016, 2-748/2017 // CIIC «KoucynbTaHT-
[Tnroc» (mara ooparienus: 05.09.2023).

2 TMocranoBnenne CeMHAANATOr0 apOUTPAXKHOTO aNeUIALMOHHOro cyaa or 29.08.2018
Ne 17AI1-10430/2018-'K mo meny Ne A50I1-67/2018 // CTIC «Koucynbrantllttoc» (1ata 06-
pawenus: 05.09.2023).
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IMangemus 1 ¢popc-MakopHasi OrOBOPKa

B omHOM W3 BBICTYIUICHHH TIpe3nAeHT MOCKOBCKOM TOproBo-npOMEBIIIICH-
Hoi manatel (ganee TIIIT) B. ITnaronoB Ha Bompoc «Kak maHaeMust KOPOHABH-
pyca BIHSIET HAa JOTOBOPHBIE OTHOMICHHS?» OTBETUI: «I JIaBHBIA BOMPOC, KOTO-
PBIi CTOUT Tepe ] PEIPUHUMATEISIMA, — SIBIIIETCS JIA TIAHIEMHSI KOPOHABHPYCa
JUISI JOTOBOPHBIX 00513aTENILCTB (hOPC-MaKOpOM (00CTOATEILCTBOM HEIIPEOI0IH-
MO¥ CHITBI), B KAKHX YCIIOBHSX, B KAKOM CTSIIEHU W KaKOBBI ITOCIICICTBHS TIPHU3HA-
HHSI WU Henpu3HaHus ee hopc-maxxopom» [2. C. 22].

TIIII, mameneHHAs ITOJTHOMOYMSIMH IaBaTh JKCIICPTHBIC 3aKIIOUCHHS TI0
OIICHKE 00CTOSTEILCTB HEMTPEOJOIMMOM CHITHI BO BHEITHEAKOHOMHUYECKUX CIICII-
Kax, B 2020 r. mpuHsuIa pemieHre BKIIOYNATH B CBOIO KOMITIETCHIIMIO U BHYTPECHHHUN
¢dopc-maxop. [Tomaraem, 4To Takoe perieHUe OBUIO MPHHATO TOCIE TOTO, Kak
Mexaynapoanas Toprosas najata (ICC) B mapte 2020 r. o0HOBHIIA PeIaKIIMN
OroBopok 0 popc-Makope U CylecTBEHHOM U3MeHeHHH oocTosiTenseTB 2003 .
OcHoBHOI1 1enbi0 HOBOM penakimu Oroopok ICC 2020 ObLIO OKa3aHUE COACH-
CTBHS CTOPOHAM B IIEPETOBOPAX, MOATOTOBKE BHEITHETOPTOBBIX KOHTPAKTOB (10~
TOBOPOB) ¥ TIOBBIIIECHHE MPABOBOM OIPENEIICHHOCTH, B TOM YHCJIE B YCIOBHAX
60ps0BI ¢ COVID-19 [32].

Konnenust hopc-maskopa u3BeCcTHa B OOJIBIIMHCTBE MPABOBBIX CHCTEM, HO
3aKpeIUICHHBIC B HAIIMOHAJIIEHOM 3aKOHOJIATEIILCTBE OCHOBHBIC Hadaia (IpWH-
IIMTIBI) MOTYT COJIEPKaTh CYNIECTBEHHBIC pas3nudus. B cdhepe npeanpruHIMaTeIb-
CTBa BO BHEITHEIKOHOMHUYECKHX CJICITKAX CTOPOHBI MBITAIOTCS UCXOMUTh U3 KOJI-
JIU3AOHHOM MPHUBA3KH «aBTOHOMHH BOJIM CTOPOHY» MyTEM BKIIFOUCHHUS B CBOH JI0-
TOBOPBI (hOPC-MaKOPHBIX OTOBOPOK, COACPKANIUX PEIICHHS, HE 3aBUCSAIIHE OT
0COOCHHOCTEH HAIIMOHAIILHOT'O 3aKOHOIATEIIHCTBA.

OroBopka o popc-maxkope (IToanas hopma) MOKET OBITH BKIIOUYCHA B JIOI0O-
BOD WJIM HHKOPITOPUPOBaHa B Hero myTeM ykazanus «OroBopka ICC o popc-ma-
xope (IToamast popma) BK/IOUEHA B HACTOSALIUA 10roBOp». CTOPOHBI MOTYT
TaK)Ke UCIOJh30BaTh NJaHHYI0 OTOBOPKY B KAUECTBE OCHOBBI JIJISI MHAWBUYa)Ib-
HOI oroBopkH («tai-lor-made» clause), paspabaTeiBaeMoii ¢ y4eTOM UX TIOTpeO-
Hoctel. JloctonHcTBO HOBOM pemakitnu Orosopok ICC 2020 B ToM, 94TO KpoMe
ITonxoit hopmel, paspadorana Kpatkas hopma o ¢popc-maxkope.

Orosopka ICC o dopc-Makope COIECPKUT KaK MEPEUCHb MPE3IOMUPYEMBIX
(hopc-MaKOpHBIX OOCTOSATEILCTB, TaK U OMNpe/ciaeHne (opc-Maxopa, 0 KOTO-
POMY MOHO ONPEACITUTb, SIBJISICTCS JIX COOBITHE, HE BXOJAIICE B 3TOT IIEPCUCHbD,
(hopc-MaKOpHBIM 00CTOATENHCTBOM. OTOBOPKA O CYIIECTBEHHOM M3MEHEHUH 00-
CTOSITETILCTB TPEyCMAaTPUBACT HECKOJIBKO BAPHAHTOB M3MEHEHHUS WM PacTop-
YKCHHSI KOHTPAKTA, KOTIa 0OCTOSATEIBCTBA JICTIAIOT €T0 UCIIOJIHEHIE HEIOITYCTHMO
00peMEHUTEIbHBIM.

Oo6noBteHHbIe oropopku ICC o Gopc-Makope U CYIIeCTBEHHOM H3MEHEHHH 00-
CTOSITENILCTB — 3TO COATAHCHPOBAHHAS MOJICITh JUTSl HCTIOJIL30BAHHSI B MEXKITyHAPO/I-
HBIX KOHTPaKTaX B JIFO0OH IOpUCIUKIMU. TUTIOBBIC OTOBOPKH MTPEAHA3HAYCHBI JIS
WCTIOJIL30BaHUs B JIFOOOM KOHTpAKTE IyTeM BKITFOUCHHWS MX B SBHOU (popme Moo
CCBUIKM Ha HUX. XOTS CTOPOHAM PEKOMEHIYEeTCSl BKITFOYAaTh OTOBOPKHM B KOHTPAKT
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ITOJIHOCTBIO, OXKHMIAETCS, UTO JIt00ast cChuika B KoHTpakTe Ha OroBopky ICC o dhopc-
maxkope (ICC Force Majeure Clause) Oynet, ipu OTCYTCTBHH J0Ka3aTeIbCTB 00part-
HOTO, pacCMaTPUBATHCSI KK CCHUIKA HA 3TOT JOKyMEHT [32].

Uccnenys monstue Gopc-makopa B uHTepnpetanuu Oropopku ICC o dopc-
Ma)kope, MOKHO BBIICITHUTE TaKUe MPU3HAKA, KaK HaJIMIHE IIPETIITCTBUS K HCITOI-
HEHHIO 00513aTEIHCTBA BHE €TO Pa3yMHOTO KOHTPOIISI, HEBOZMOKHOCTB €T0 IPe-
BHJCTh HA MOMEHT 3aKJIIOYeHHUs jHoroBopa. Kpome toro, mannas OroBopka ax-
[EHTHPYeT BHUMaHHE HA TOM, YTO CTOpPOHA IOTOBOpa IpH (opc-Maxope He
MOTJIa pa3yMHO M30€KaTh WK IPEOJONIETh MOCICACTBHUS MPETATCTBHU.

[Momumo npusHakoB «mpersTcTBrs», OroBopka ICC o dopc-Maxope conepyKuT
HE3aKPHBITHIA MepedeHb KOHKPETHBIX COOBITHH, OTHOCSIIMXCS K HEMPEOIOTUMON
CHIIE, a TAakKe 0OCTOSTENBCTBA, KOTOPHIE HE MOTYT IPU3HABATHCS HEMPEOJOIIMOI
cunoit. Kak cnpaBemmBo otmeuaer E.M. KonnaparseBa «rpans Mexxmy TeM, mora-
JIAeT JIM OOCTOSITENTLCTBO MO (POPC-Maskop WM HET, MOXKET ObITh OYEHb TOHKOM.
Camo 1o cebe J1r000€e 13 00CTOSTENILCTB HE MOXKET IIPHUBECTH K OCBOOOXKICHHIO OT
OTBETCTBEHHOCTH. B Ka)KIIOM KOHKPETHOM CITy4ae HeOOXOIMMO BBISICHSTH, OTBEUAET
JI COOBITHE TIPU3HAKAM HETIPeoIoIUMOon cribh» [33. C. 238-244].

BaxHoe npakTraeckoe 3HaUeHUE UMEET MOPSIIOK U3JI0KEHHSI COOTBETCTBYIO-
mUX 0OCTOSTENBCTB, KOTOPBIE CTOPOHAMH IMPU3HAIOTCS OCBOOOKIAIOMINMHU OT
OTBETCTBEHHOCTH. Kak ciiemyeT M3 MpUBEACHHONW MPAKTUKH, CTOPOHBI MCIIONb-
3YIOT TPH BO3MOXHBIX BapHaHTa: 1) MpUBOIAT 0oOIee onpeeeHne 00CTOATEIb-
CTB, OCBOOOKTAIOIINX OT OTBETCTBEHHOCTH. [Ipr 3TOM cChLTatomasics Ha TaHHEIe
00CTOSITETLCTBA CTOPOHA MX M JIOKA3bIBACT Ha MpeaMeT Gopc-Maxopa; 2) coria-
COBBIBAIOT HE3aMKHYTHIN TIEPEUCHb OOCTOSITEIECTB, 0CBOOOKIAIOIINX CTOPOHBI
OT OTBETCTBEHHOCTH, BKIIIOYas OOCTOSTEIhCTBA (hOpC-Maxkopa; 3) COTIaCOBbI-
BalOT 3aMKHYTHIA IE€pedeHb 00CTOSTENBCTB, OCBOOOKIAIOMNX CTOPOHEI OT OT-
BETCTBEHHOCTH.

OnmHUM U3 CaMBIX CIIOPHBIX OCTAETCS BOIIPOC, MOTYT JIM CTOPOHBI B IOTOBOPE
PaCUINPHUTE MOHATHE HETPEOIOINMOI CHIIBI, YCTAHOBJICHHOE HAIIMOHAIBHBIM 3a-
KOHOM, W MPEeIyCMOTPETh NONOJHUTEIBHBIE OOCTOSATENHCTBA HETIPEOIOIMMOM
cwel. C Halel TOYKH 3peHHsI, CTOPOHAM BO M30eKaHHEe HEOIPEIEICHHOCTH pe-
KOMCHIYCTCS BKIIOYATh B KOHTPAKTHI MOIOKEHHUS O (popc-maxope B [lomHoit
(hopMe 1 He3aKPBITOTO, TPHOITH3UTEIHLHOTO MEPEYHS KOHKPETHBIX 00CTOSTEILCTB
¢dopc-Maxkopa. Bmecte ¢ TeM pu BOSHHKHOBEHHUH CIIOpPA B CYIE MOXKET OBITH I10-
CTaBIICH BOIIPOC O COOTBETCTBUH JaHHBIX ITOJIOKEHUH TpUMEeHHNMOMY TipaBy. Co-
OTBETCTBEHHO, CTOPOHA ITOAJIEKUT OCBOOOKICHHUIO OT OTBETCTBEHHOCTH B CITy-
9ae, eCI JOKaKET HaJI4ure Gpopc-MaKOPHBIX OOCTOATEIBECTB COTIIACHO MIPUMe-
HHAMOMY TIpaBy (Iaske ecJii 00CTOATEIILCTBA HE OBIIIN YKa3aHbI B joroBope). [1o-
MHUMO TPHHINTA OCBOOOKICHUS CTOPOH OT OTBETCTBEHHOCTH BBHIY HEBO3MOXK-
HOCTH HCIIOJTHEHUS 00s3aTEIbCTB, MIEPEUHsI COOBITHH, KOTOPHIE CTOPOHBI COTJIa-
CIUINCh CYUTATh (HOPC-MAKOPHBIMH, B OTOBOPKE HEOOXOAWMO OTpa3UTh
HEHTPaJbHYI0 KOMIIETEHTHYIO OPTaHW3aIMI0, KOTOpas JOJDKHA MOATBEPAUTH
(axTHI, cofepIKaIIMecs B M3BEIICHUHN CTOPOHBI KOHTPAKTa O HACTYIUICHHH (opc-
MaKOPHBIX OOCTOSTENILCTB, U YCTAaHOBUTH CPOK NEHCTBUSA (hOPC-MaXKOPHBIX 00-
CTOSITENIBCTB, B TEUYCHHE KOTOPOTO KOHTPAKT OCTAeTCs B CHIIE, a TaKKe
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MPETYCMOTPETH MOPSAAOK OIPEISIICHUS TATBHEHIINX OTHOMIECHUIA CTOPOH, €CITH B
TEUCHHE COTIACOBAHHOTO CTOPOHAMH CpOKa (opc-MakOpHbIE O0OCTOSTEIBCTBA
MPOJIOJDKAIOT JIeHCTBOBaTh. DOpC-Maskop MOXKET MPUBECTH K (DAKTHUSCKOW HITH
FOPUAMYECKON HEBO3MOKHOCTH MCITOJTHEHUS 00sI3aTEIILCTBA, @ CIICIOBATEIIBHO, K
MpeKpanieHnto o0s3aTesibeTBa. [Ipu 3TOM clenyer pasrpaHUYUTh HEBO3MOXK-
HOCTb MCIIOJIHEHHS KaK OCHOBaHHE JIJIS TPEKpaIleHus 00s3aTeNIbCcTBa U (opc-Ma-
JKOp KaK OCHOBAaHHWE JJIs1 OCBOOOXKICHUS OT OTBETCTBCHHOCTH.

B 6onbIIMHCTBE KOHTPAKTOB CTOPOHBI COTIIANIAOTCSI, YTO BCIIEICTBHE 00CTO-
SITETILCTB (hOPC-MaKopa CTOPOHA OCBOOOKIAETCS OT OTBETCTBEHHOCTH; CTOPOHA
0CBOOOKIAETCS OT OTBETCTBEHHOCTH 33 YaCTHYHOE WJIM ITOJTHOC HEHCITOJHCHHE
0053aTEIBCTB 10 HACTOSIIEMY JOTOBOPY, €CIIH 3TH 0OCTOSTEIHCTBA HETIOCPE/I-
CTBEHHO IMOBJIHSUTH Ha UCTIOJHEHHE HACTOAMIETO J0ToBopa. Takke BcTpedaeTcst 1
WHOW TIOJIXO: CPOK HCITOJTHEHHS 0053aTeIbCTB OTOJIBUTACTCS COPa3MEPHO Bpe-
MEHH, B T€YCHHE KOTOPOTO OYIYT JACHCTBOBATH OOCTOSATEIILCTRA.

B ugmciie popc-MakOpHBIX OTOBOPOK BaXKHOE MECTO JOJDKHO MPHUHAIIICKATh
naHaeMud. J[is opUIHaTBHOTO MOATBEPKACHUS CUTYaIMK (opc-Ma)kopa clie-
nyet obopamatses B TTIIT PO. ITopsaok noarBepkaeHUs POPC-MakKOPHBIX 00CTO-
SITETILCTB W BBIJIAYM COOTBETCTBYIOIIMX CBUICTEILCTB OMPEICIICH MOJ0KEHUEM O
nopsiake cuperenbcTBoBanus TIIIT Pd obGcrostensetB hope-Maxkopa, yTBEp-
)KneHHBIM rToctaHoBiieHneM [lpasnaerus TIIIT P® ot 23.12.2015 Ne 173-14. Ilo-
JydeHHe TAaHHOTO CBUJICTENIbCTBA, XOTS U HE SBJIACTCS HEOOXOIUMBIM yCIIOBHEM
MPU3HAHNS HAIUYHS (POPC-MaKOPHBIX OOCTOSITEILCTB (KpOME CllydaeB, KOrza
3TO TPSMO YKa3aHO B KOHTPAKTE), OJTHAKO TO3BOJISCT B 3HAYUTEIIEHOW CTETICHH
VIOPOCTHTH MPOIECC JTOKa3bIBaHUS B CyAC B cliydyae BO3HHMKHOBEHHS CIIOpA.
[To Hamemy muenuto, ¢pukcarun TIIT PO ¢akra Hamuums nanaeMuu OyaeT ao-
CTaTOYHO JIJISl IPUMEHEHUS ITOCIISICTBHI (hOPC-MaXKOPHOH OTOBOPKH.

3akiroueHne

AHanm3 3aKOHOIaTeIILCTBA U CIIOKHUBIICHCS IIPAKTHKH CBUICTEIECTBYET O I10-
TpeOHOCTH B peOPMHUPOBAHUHN HHCTHTYTA HEMIPEOJOIMMO# critbl. Heooxommumo,
BO-TIEPBBIX, HA 3aKOHOJATEIFHOM YPOBHE 3aKPEIUTh OIPEACICHHE MOHSITHS
«HENPEeOo0NnMasi CIIIay, He OTPaHNINBAsICH YKa3aHIEM Ha €€ PH3HAKU; BO-BTO-
PBIX, IPUBECTH B COOTBETCTBHE TCPMHHBI, HCIIOIB3yEeMbIE B 3aKOHOIATEIBHBIX
aKTax Jyst 0003HaYEHUs pa3HBIX IO CYTH OOCTOSTEIBCTB: HEMTPEOIOTMMON CHITBI
1 (HOpC-MaKOPHBIX 00CTOSITEIBCTB; B-TPETHUX, BBIpab0TaTh MU PepeHInpoBaH-
HBIIA TOJIX0/ K 00CTOSITEBCTBAM, OCBOOOKIAFOIIUM OT OTBETCTBEHHOCTH ((hopc-
MaKOpy HITH HETIPEOTIOIMMO CHIie) U BO3MOXHOCTH oTHeceHuss COVID-19 k Ta-
KHM OOCTOSATEJIECTBAM; B-YE€TBEPTHIX, MU(PPEpEeHINANNIO0 O0OCTOATEILCTB OCY-
MIECTBILITh C YYETOM XapaKTepa KOHKPETHON CHTYaluH, IPH KOTOPOH JTOJKHBI
YYUTHIBATBCS Taknue (PaKTOPHI, KaK PErWOH, YPOBEHb PAaCIpPOCTpAaHEHUS HH(EK-
UM U BBEJICHUE OTPaHUMYNTEIEHBIX HITH 3aIIPETHBIX MEPOTIPHUSATHIH, TEPHO]] BBOIA
OTpaHUYCHUN W 3aIPETOB M, KaK CICACTBHE, NAIBHEUIIEro NCIOTHEHMS 00s13a-
TEJbCTB, a TAK)KE BUJ XO3SIMCTBEHHOU, TIPEANPHHUMATEIIECKON HITH HHOH c(hephl
NESITeTBHOCTH, KOTOpasi OKa3ayiach 3aTPOHYTA IMaHAEMHIEH 1 ee MOCICICTBUSIMH.
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[Ipemmaraembie Mepsl OyZyT COOTBETCTBOBATH MEKIYHAPOIHBIM JIOKYMEH-
TaM, CIIOCOOCTBOBAThH TOBBIMEHHUIO 3()(OEKTUBHOCTH 3alUTHI MMpaB MPEAPHHH-
MaTeseld, MUHIMHU3HPOBATh IPEANPUHAMATEIECKIE PICKHA B YCIOBHSX MPOIOI-
KAFOIIIXCS «BOJIHY «KOPOHABUPYCHOW) MaHIEMUH, a TAKKe HHBIX, IPOTHOZUPY-
eMbix BO3 srnaeMuid.
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KoonepaTuBHblii KOMILIaiileHC — HHHOBALMOHHASI MO/eJIb
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AHHOTauus. AHaIM3UPYEeTCs MOJENb KOONEPATUBHOTO KOMIUIAHEHCa, KOTOpas
BBICTYIIA€T AIbTEPHATUBOI aIMUHUCTPATUBHO-KOMAaH/IHOMY CTHIIIO YIIPABJICHHS HAJIO-
ramu. K npenmyiiectBaM KOOIepaTUBHOTO KOMIUIAiieHCa aBTOP OTHOCHT IOBBIIICHUE
OIIPE/IeNICHHOCTH, YKPEIJICHHE PEIyTalluK y4acTBYIOIIMX KOPIIOPALUii U CHUKEHHE 3a-
TpaT Ha HAJOroBbI KOMIUIaleHc. B kauecTBe arpuOyTOB HAJIOrOBOrO KOMILIaHeHCa
ABTOP HA3bIBACT PELMIPOKHOCTH, B3aHMOIIOHUMaHHE, JIOBEPHE, YECTHYIO UTPY, OTKPbI-
TOCTb ¥ TPAHCIIAPEHTHOCTh, CHCTEMY BHYTPEHHET0 HaJOIOBOIO KOHTPOJIS U PUCK-Me-
HEJDKMEHT.

KiroueBble cj10Ba: HajIoOroBoe IpaBo, KOONEPATUBHBIN KOMIUIAHEHC, PELUITPOK-
HOCTb, JJOBEpUE, TPAHCIIAPEHTHOCTb, BHYTPEHHUI HAJIOrOBbIH KOHTPOIb, PUCK-Me-
HEJDKMEHT
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Cooperative compliance as an innovative model
of tax administration: general concept, problems,
advantages and universal features

Alexander V. Demin'

! Siberian Federal University, Krasnoyarsk, Russian Federation, demin2002@mail.ru

Abstract. The Cooperative compliance model was developed by the OECD as a
response to the problems of aggressive tax planning by large corporations.

Cooperative compliance is a way of working proactively with taxpayers to ensure
that information, taxes and fees are determined as correctly and as early in the taxation
process as possible.
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The functional and intended purpose of cooperative compliance is to move away
from hostility between participants in tax interactions, to establish closer cooperative
relationships and to better balance the interests of tax authorities with those of large
organisations. This, in turn, should lead to greater transparency and tax compliance for
large businesses, which in return for voluntary disclosure of disputed tax positions will
receive greater predictability and certainty from the tax authorities, less supervisory
attention and an overall reduction in tax compliance costs. In turn, the tax authorities
will be able to redirect very limited administrative resources towards less co-operative
and riskier taxpayers.

The benefits of cooperative compliance include strengthening the reputation of par-
ticipating corporations, reducing uncertainty and increasing the predictability of tax-
sensitive behaviour for all participants in tax interactions, overall reduction of tax con-
trol and tax disputes, and, as a consequence, reduction of tax administration costs for
tax administrations and - compliance costs for taxpayers.

The problem is that the existence of a detailed legislative framework, as a regulatory
prerequisite for the introduction of co-operative compliance, is often ignored in prac-
tice. Some differentiation of tax procedures for cooperative compliance participants is
acceptable, while granting them direct economic benefits and advantages is controver-
sial to say the least.

The main features of co-operative compliance should include:

(1) reciprocity (mutually beneficial exchange of services and information between
tax authorities and taxpayers;

(2) availability of internal tax control system in the participant;

(3) openness and transparencys;

(4) mutual trust, understanding and fair play;

(5) risk management.

Cooperative compliance does not cancel (and does not completely replace), but
complements the general administrative-command model of tax administration, and is
based on the classical triad of deterrence "obligation - control - responsibility". That is,
tax administrations should apply the entire arsenal of means of persuasion and coercion,
without absolutising any of them.

Keywords: tax law, cooperative compliance, reciprocity, trust, transparency, tax
control framework, risk-management

Financial support: The reported study was funded by Russian Foundation for Basic
Research (RFBR), project No. 20-011-00080 «Tax Compliance and Legal Ways for Its
Maintaining.
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HanoroBele cucTeMbl COBPEMEHHBIX TOCYNAPCTB MPETEPICBAIOT CEPhE3HYIO
TpaHcopMaInio, pearupys Ha yrpo3bl U Bei3oBbl XXI B. Tem He MeHee oHa 3a-
1aya 0CTaeTCsI HEM3MEHHOM I KaXKIOW HAJIOTOBOH CUCTEMBI — 3TO MAKCHUMAILHO
BO3MOKHOE CHIDKCHHUE YPOBHS HAJIOIOBOTO HEKOMILTaleHca.

B nacTosiee BpeMs ra00aIbHBIM TPEHIOM CTAHOBUTCS MOJICPHU3AIINS HAJIO-
TOBBIX OTHOIIICHWH, CBA3aHHAS CO CIBUTOM aKICHTOB B CTOPOHY MapTHEPCKHX
B3aMMOJCHCTBUI MEXAY PETYISITOpaMH H PETYJIHPYEMBIMH, OCHOBAHHBIX Ha
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IMajore, JOBEPUH, IPO3PadHOCTH, ITOMCKE OANAHCOB U TOCTIDKCHUN B3aMMHBIX
KOMITPOMHCCOB.

B mMmpe moBceMecTHO OTMEYaeTcCsi aKTUBHOE BHHMAHHE IpEICTaBUTEICH
HAYYHOTO COOOIIECTBA U CIECIUAIICTOB-IIPAKTHKOB K HOBBIM (hOpMaM U CTpate-
THSIM HAJIOTOBOTO aIMHHHCTPHPOBAHHS, CIOCOOHBIM OCOBPEMEHHUTD M MOJICPHU-
3WPOBaTh OTHOIICHHUS MEXIY (PHUCKAIBHBIMA OpTaHAMH W HAaJIOTOIDIATEIIBIIH-
KaMU. B 3TX yCIIOBHSAX BecbMa IPUBIICKATEIFHA MOJIEIB «KOOIIEPATHBHOTO KOM-
miaiieHcay, paspadoranHas ODCP kak peakius Ha TpoOJIEMBI arpeCCHBHOTO
HAJIOTOBOTO TUIAHWPOBAHUS CO CTOPOHBI KPYITHBIX KOPIOPAIH — OCHOBHBIX «II0-
TpeOuTeneil» HaJOTOBBIX CXEM.

OO0muii KOHIENT U MPEeUMYIIECTBA KOONEPATUBHOI0 KOMILIalieHca

Kooneparusnsrit komrutaiieHe, yreepxkaaet Jlorra beé€pknynn Jlapcen, mpea-
cTaBisieT co0ol crmocod MpoakTHBHOH (ynpexnaroieii) paboThl ¢ HaJIOTOIIIa-
TEJBIMUKAMH JUTI 00ECTICUESHHS TOTO, YTOOBI HH(POPMAIIUs, HAJIOTH U COOPHI ObLTH
OTIpe/ieNiCHBl B MAKCHMAIBHON CTETICHH MPABIIIHHO U KaK MOYKHO PaHBIIIE B IIPO-
necce Hajgorooomoxkenus [1. P. 26].

U3 Bcex MHCTPYMEHTOB, pa3pabOTaHHBIX VIS IIPOTHUBOACHCTBUS arpeccHB-
HOMY YKJIOHEHHIO OT YIIIaTHl HAaJIOTOB HAJOTOIIIATENBIINKAMHE, OIIEPKABAIOT
Maiinancka u [TemOepTOH, IpOrpaMMbI KOOTIEPATUBHOTO KOMILJIAeHCa — 3TO TOT
WHCTPYMCHT, KOTOPHIH OONbINEe BCEro HameJeH Ha YIyYIIeHHE OTHOLICHHMA
MEXy HAJIOTOBOW aJIMAHHCTpAMe W HamorommarensimkaMu. OH B MEHBIIEH
CTEIeHN OPHUEHTUPYETCSI Ha KOHTPOJb U CIEp)KUBaHHE, YUeM Ha ITOOMIPEHUE 100-
POBOJIBHOTO KoMILTaiieHca. Ero MOXHO paccMaTtpuBaTth Kak (opMy HaJOTOBBIX
JBTOT, TIPH KOTOPOH HAIOTOIDIATENBIINKHI ITOTyJaroT OMpeeTICHHbIE BEITOIB B
00OMeH Ha OOJIBIIYFO MPOo3pavyHOCTh [2. P. 114].

OyHKIMOHATBHO-IIENIEBOE MTPEHA3HAUYCHIEe KOOIIEPaTHUBHOTO KOMITIalieHca —
YVHTH OT Bpa)X1eOHOCTH MEXKTy YIACTHUKAMH HAJIOTOBEIX B3aUMOICHCTBUH, yCcTa-
HOBHTH Oo0Jiee TECHBIE OTHOIICHHS COTPYIHHYECTBA M JIydlle cOATaHCHPOBATH
WHTEPECH HAJIOTOBBIX OPTaHOB C MHTEPECaMH KPYIHBIX opranmn3anuii [3. P. 95—
96]. B aTOM KOHTEKCTE 00€ CTOPOHBI HE JOJDKHBI BOCIIPUHUMATH JIPYT IPyTa Kak
BparoB, BEAYIINX IO3UIOHHYIO «OKOITHYIO» BOWHY. DTO JOJDKHO TPHBECTH K
MOBEIIICHAO TPO3PaYHOCTH M HAJIOTOBOMY KOMILTAeHCY KPYITHOTO OHM3Heca, KO-
TOPHIH B OTBET HA TOOPOBOJIEHOE PACKPHITHE WHPOPMAIIMH O CHOPHBIX HAJIOTO-
BBIX MMO3UIHAX MOJIYYIUT OT HAJIIOTOBBIX OPTaHOB OOJIBIIYIO MPEICKa3yeMOCTh H
OTIpe/IeIICHHOCTh, MEHBIIICEe HAA30pHOE BHIMAHHE 1 00IIee CHIKEHUE 3aTpaT Ha
HaJIOTOBBIM KOMITJIaiieHc. B cBO0 odepenp HaIOTrOBBIE OPraHBl CMOTYT TIEpeHa-
MPaBUThH BECbMa OTpaHWYCHHBIC aJIMIHHACTPATUBHEIC PECYPCHl B CTOPOHY MEHEe
CKJIOHHBIX K COTPYJHAYECTBY M 00Jee pUCKOBAaHHBIX HAJIOTOILIATEIIBIINKOB.

B pamMkax 00bIYHOTO peKrMa HaIOTOBOTO KOHTPOJIS, KOTOPHIH Oa3upyeTcs Ha
napamurme catch-me-if-you-can (moiMaii MeHsI, €CITH CMOXKEITh), HAJIOTOBBIC a1~
MUHHCTPAIAN OCYIIECTBILIOT HOCIEAYIOMNA KOHTPOIIb 32 MCHEIPKMEHTOM KOM-
naHui, oOecreurnBas HAIOTOBBIA KOMIUIAHEHC ¢ ITOMOIIBIO HAJIOTOBBIX MTPOBEPOK
U CcymeOHBIX pa30HpaTeNbCTB, YaCTO — C JUIHTENBHBIMA 3aJCPKKAMHA MEXKITY
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(aKTHUECKUMHU TPaH3aKIHUAMH, 00HAPY)KEHUEM COMHUTEIIFHBIX HAIOTOBBIX O-
3UIUN W pa3pelieHreM IOpUANYECKUX pasHoriaacuid. B mporpamMmax koomepa-
TUBHOTO KOMIUTalieHCa, HAIIPOTHB, OKUAAETCS, YTO 00€ CTOPOHBI OyAyT BECTH
ce0s Mpo3pavHoO W YMEHBIIATh HH()OPMAIIMOHHYIO aCHMMETPHIO, KOTOPasi MO-
KET MPOUCTEKATh KaK M3 HAJIOTOBBIX PEIICHUI MEHEIKEPOB KOPIOPALNH, TaK
U U3 UHTEPIPETAIH 1 IPUMEHEHHUS HAJIOTOBBIX HOPM HaJIOTOBBIMH OpTaHAMHU
[4. P. 126].

Cornamasics Ha JOOPOBOJIBHOE PaCcKPHITHE HH(POPMALINH B PEXKUME OHJIANH,
HAJIOTOILIATENBIIIK JOOPOBOIFHO BEIXOIHT 32 PaMKH HAJIOTOBOTO KOMILTAiieHCa,
0003HaYCHHOTO 3aKOHOJATECIHFHBIMU TPEINUCAHUSIMHA, T.€. MPH3HAET BO3MOXK-
HBIM CJIeJIaTh OOJIBIIUI IIIar HABCTPEUY PETYISITOPY, YeM O(HIIMaIbHO TPEOYIOT
OT HETO HAaJIOTOBBIC HOPMEI.

MHorre CHenuanucTsl MOAYEPKUBAIOT BA’KHOCTh Y4€Ta MOTHBAIIOHHBIX
(haKTOPOB BCEX YIACTHUKOB HAJIOTOBBIX B3aMMOACHCTBHI — KaK BIACTHBIX aKTO-
poB (regulator), Tak u HajororaTebIMKOB (regulatee). Kakopa ske MoTHBaus
Y4acTBOBaTh B KOONEPATHBHOM KoMILIalicHce? AHain3 3apyOeKHBIX WCTOYHH-
KOB TI03BOJISIET Ha3BaTh TPU OCHOBHEIX (hakTopa. [lepBhIif OOHYC CBSI3aH C ITOBHI-
IICHUEM OIPEICNICHHOCTH HAJOTOBBIX MO3WIMA M MUHHMH3AIHeH HaJOTOBBIX
PHCKOB, TaK KaK aKIEHT B PETyISATOPHBIX MPaKTHKAaX CMEMIACTCS OT BBISIBICHUS
HAJIOTOBBIX HapyIICHUH ex post (MOcTHAKTYM) K NMPEeABAPUTEIHLHOMY KOHTPOJIO
ex ante, IPEBEHIIMU U CaMOPACKPBITHIO HHpopManu [5. P. 43]. Cnenyromuii Mo-
THUBAIIMOHHBIA (PaKTOp — YKpEIUIEHHE pemyTaliuyl KOPIOpAaIiH-yYaCTHHKA, TaK
KaK caMo IMPHUCOCIUHEHNE K IMPOrpaMMe KOOIIEPATHBHOTO KOMIDIaeHCa MOXKET
CHUTHAIIN3UPOBATE O CTPEMIICHUN HAJIOTOIIATEIBIINKA OTKA3aThCS OT CTPATETHIA
arpecCUBHOTO HAJIOTOBOTO IUIAHWPOBAHWS W BBHICTPAMBATH IOBEPUTEIHHO-IIPO-
3payHbI€ OTHONICHHUS C HAJIOTOBOW a/IMUHUCTPAIIHEH. YJacTHE B IPOTPAMME 103~
BOJIIET KOPHOPALMH YIYUIIATH CBOH ITyONMIHBIA MUK, TIO3UIOHAPYS ceOsl B
ryIazax oOIecTBa JOOPOCOBECTHON M KOMIUIaiieHCHOW kommanuei. Emre omHa
Ba)kKHAsI MOTHBAITHS — CHIDKEHHE OOIIUX 3aTpaT Ha HAJIOTOBEIA KOMILIAWEHC, UTO
00yCIIOBJIEHO, B YaCTHOCTH, 3a0J1aTOBPEMEHHBIM Pa3penIeHUEM HEOPeIeIEHHBIX
HAJIOTOBBIX TIO3UIIMH MIPU MOATOTOBKE HAJOTOBBIX JCKIIApaIuid, CHIKEHHEM HH-
TEHCHBHOCTH HAJIOTOBOTO ayIHTa W COKPAIIEHUEM HAJIOTOBBIX CIIOPOB.

PazymeeTcst, pazHOTTIacHs B YaCTH MHTEPIPETANH HAIOTOBEIX HOPM H HAIIO-
TOBBIX MTO3UIINA MEXIy YIaCTHHKAMH KOOIIEPATUBHOTO KOMITTaeHCa BO3MOYKHBI
u nake Hem30ekHBI. Hamane Takux pacxoKIeHUH CBHIETEIBECTBYET HE 00 OT-
Ka3e CTOPOH OT COTPYAHIYECTBA, HO UX CIIEAYET pacCMaTPUBATh KaK BIIOJIHE HOP-
MaJBHYIO CHTYAIlWIO AWCKYCCHH TP Pa3pelleHud CI0KHBIX BOIPOCOB. B aToM
koHTekcTe B goknane OOCP 2013 r. comepkuTcs crienraibHas OTOBOPKa O TOM,
9TO KOOIIEPAaTUBHBIA KOMILIAeHC HE IOJDKCH IaBaTh HAIOTOBBIM OpraHaM Ka-
KAX-THOO OKOHYATENBHBIX W HEOCTIOPUMBIX «IIPEHMYIIECTB» C TOYKH 3PCHHUSI
TOJKOBAHUS 3aKOHA, TIOCKOJIBKY 9TO MOXKET IPUBECTH K YCTAHOBJICHUIO «MSTKOTO
MpaBay, CO3IaHHOT0 HAJIOTOBBIM OPTaHOM, (DAKTHYECKH ITOAMEHSIOIIETO HAaJIOTO-
BO€ WJIM MpeEIe/ICHTHOEe TIPaBo, pa3paboTanHoe cynamu [6. P. 49]. MaTepnperu-
PYS 3aKOH, HaJIOTOBBIN OpraH JOJDKEH PYKOBOJCTBOBATHCS €IMHBIMH KaHOHAMH
TONKOBAHUS KaK B paMKaX KOOIEPAaTHBHOTO KOMIDIalieHCA, TaK W B paMKax
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oOpryHOTO aymuTa. Ilpu 3TOM mporpaMMBl KOOIIEPaTUBHOTO KOMILIAieHCa, KaK
MIPaBUJIO, HAIIPABJIECHBI HA TO, YTOOBI HAJIOTOBBIE CITOPHI pa3pemaiiuch Ooee ome-
paTHBHO W Ha KOMIIPOMHCCHOH oOcHOBe. Pa3ymeercsi, mpum HEOOXOAUMOCTH Y
HAJIOTOIIIATENBINIKA BCETa JOJDKHO COXPAHSITHCS MPAaBO OCIIOPUTH TOUKY 3pe-
HUS HAJIOTOBOT'O OpraHa B cyae0HoM mopsiake [6. P. 50].

[ToporoBeie KpuUTepHH VIS ydacTHs B MPOrpaMMax KOOHNEPaTHBHOTO KOM-
IUTafieHca BKIIIOYAIOT IBE TIOATPYIIIEL:

— 0O0vexmuagHble, CBI3aHHBIE C 00BEKTUBHBIMH XapaKTEPUCTHKAMHU KOMITaHUH
(HampuMep, TpaHCTPAaHHYHBIA CTAaTyC, OIPEIEICHHBIH YPOBEHh 000POTA N BEI-
PYUKH, CTOMMOCTH aKTHBOB, CIIO)KHAsI OPTaHU3aIIIOHHASI CTPYKTYpa U T.IL.);

— cybvexmugHbvle, CBSI3aHHBIC C TIOATBEPKICHIEM KOMITAHUEH CBOEH H0Opo-
COBECTHOCTH B HAJIOTOBBIX BOIpOCax (HAIpHMEpP, TOTOBHOCTH COTPYIAHUYATH C
PETYIATOpOM, HaJUIe)KaIlas permyTalus, OTCYTCTBHEC HAIOTOBBIX CAHKIWN 3a
OTIpE/ICIICHHBIN TTePHOI, HATIMYNE CHCTEMBI BHYTPECHHETO HAJIOTOBOI'O KOHTPOJIS
1 T.IL.).

B memom ke mporpamMMbl KOONIEPaTUBHOTO KOMILUIaieHCa TTIOBCEMECTHO pac-
CUHTAHBI Ha KPYITHBIX HAJIOTOIIATEIBIMKOB, TOPOTOBBIE 3HAYCHUS IS YIaCTHSI
B HHUX M3HAYAIFHO «OTCEKAIOT» CYOBEKTOB MaJloro U cpennero Om3Heca. Tak, B
Wranmu nprucoeIMHATHCS K PEIICBAHTHOM ITPOrpaMMe BIIPaBe KOMITAHUH C JOXO-
noM He meHee 10 muipa eBpo, B CIIHA — ¢ aktuBamu 6osiee 10 miH go., B Ka-
HaJie — BXOJIAIIME B TPYIITY C COBOKYITHBIM 000p0oTOM OoJjiee 250 MITH KaHaJICKHX
JOJIIapOB U T.JI.

Urak, kK mpenMyIecTBaM KOOIIEPaTHBHOTO KOMIUIAHEHCa OTHOCUTCS YKpeII-
JICHHWE PeyTaliy yYacTBYIOMINX KOPIOPAIHiA, CHIYKCHHE HEOIPEACICHHOCTH U
MOBEIIICHAE TIPEICKa3yeMOCTH HaJIOTOBO3HAYNMOTO TIOBEICHHUS ISl BCEX y4acT-
HUKOB HaJIOTOBBIX B3aMMOICHCTBUH, 00IIee CHIKEHIE MAacIITa00B HAJIOTOBOTO
KOHTPOJII ¥ HAJIOTOBBIX CIOPOB W, KaK CIEICTBHE, COKpAIIECHHE PacXolIoB Ha
HAJIOTOBOE aIMIHHHACTPHPOBAHIE ISl HAJIOTOBBIX aIMHHUCTPALINI U PacX0I0B Ha
KOMIUIaieHC TSl HAJIOT OIJIATEIBIINKOB.

IIpo61emMbl U BHI30BbI KOOTIEPATHBHOI0 KOMILIaiieHca

Hanwuue neranpHO pa3paOOTaHHON 3aKOHOJATEIBHON OCHOBBI, KaK HOpMa-
TUBHOHU TPEATIOCHUIKH IS BHEIPESHUST KOOIEPATUBHOTO KOMIUIalieHca, Ha Ipak-
THKE HEpeIKO UTHOPHpYyeTcs. MHOTHE CTpaHBl BBOAWIM YKA3aHHBIA PEXXUM H3-
HaYyaJIbHO B BHJIE JTMOO0 MUIOTHBIX MPOEKTOB (Hampumep, Hanus, Utamms, Cinose-
Hust, Ouransaaus, Hopserus, ABctpusi, benbrusi, CIIIA, Poccus, Cunramyp n
Ip.), periaMeHTaIlisI KOTOPBIX TaK WM HHa4Ye OTHAETCS Ha OTKYII HaJIOTOBOMU aJi-
MUHHCTpAIAA, JA00 MOIy(OPMAaIbHEIX COTMAIICHHH C 3aWHTEPECOBAHHBIMH
Hajoromatenpimkamu (Hanpumep, Homas 3emanmus, Hunepmanzaer), mu6o
«MSTKO-TIPABOBBIX» aKTOB OTPACIIEBOTO HJIH HaJOTPACIIEBOTO XapaKkTepa (HapH-
Mep, B Mcnannm Mopiens KOONEepaTHBHOTO KOMIUIAMEHCa M3HAYANBHO ObLIa 3a-
kperuieHa B Konekce Hamexareii HalmoroBou MpakTHKH, 0100peHHOM DopymMom
KpymHbIX KoMnaduid B 2010 T1.). Takol MOAX0J CTABHT BOIPOC O JISTHTUMHOCTH
TIPUMEHSIEMOMN MOJIEIH.
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Xanc ['pubHAay OTHOCHT KOOTICpATHBHBIN KOMIUTaHEHC K 00JIACTH TaK Ha3bIBa-
€MOT0 TIPOIIelypHOT0 HAJIOTOBOTO Mpasa (procedural tax law), B paMKax KOTO-
pOT0 HaJOroBasi aAMUHHUCTPAIHS HaJeleHa MUPOKIMHU JUCKPEIIMOHHBIMH TI0JI-
HOMOUYHSMH, HAIIPABICHHBIMA Ha IOBBIIICHUE W BHEIPEHHE HAJOTOBOTO KOM-
mnaiierca [7. P. 194]. K npumepy, 3aKkoHOIaTENTb OCTABIISIET HAJIOTOBOW aIMIHH-
CTpaIli{ TIPOCTPAHCTBO, YTOOBI PEIINTH, KaK JIyUIIE paclpelesuTh e€ BechMa
orpaHHYCHHEIE pecypchl. Kakne-mibo yka3aHus B 3aKOHE Ha TOT CUYET OTCYT-
CTBYIOT. TOUHO TaK ke 3aKOH HE JUKTYET HaJOTOBBIM OpraHaM HHTCHCUBHOCTD H
9aCTOTY HAJIOTOBEIX ITPOBEPOK, HE OIPEEIIeT, KOTO UMEHHO U KOTJJa M CIIEIyeT
MPOBEPATH U T.A4. TeM caMbIM, 10 MHEHHIO aBTOPa, 3aKOH OCTABIISCT HAIOTOBOM
aJIMUHHCTpAIMX CBOOOY YCMOTPEHUS IS peaTn3aliiy Heo(pUIaIbHOM cTpaTe-
TUU KOOIIEpaTHBHOTO KomrutaieHca [7. P. 194—-197].

B pamkax nozaxona, mpoieMoHCTpUpoBaHHOTO [ puOHay, y HAJIOTOBOM ajMu-
HUCTPALUH JOJDKHO OBITH TOCTATOYHO MPOCTPAHCTBA U MaHEBpa, YTOOBI OIle-
pPaTHBHO W TMOKO MPUCIIOCAOINBATH CBOM aJIMHHUCTPATUBHEIC CTPATETUHN K BBHI-
30BaM OKpPY’KaloIIeH COMUAIBHOM cpenbl. XapakTepHO, YTO, COTIACHO TOJUIAH/-
CKOMY 3aKOHOJATEIILCTBY, HAJOTOBasl aIMIHHACTPAIIHS BIIPABE OPTaHU30BHIBATH
MIPaBOIIPAMEHHUTENBHBIN TIPOIEcC MO0 CBOEMY YCMOTPEHHIO M MOXKET (M Haxe
JOJDKHA) pa3padaThiBaTh HOPMATHBHYIO OCHOBY pEaNM3allMi TAaKOTO YCMOTpE-
HUS. 371ech pedub HAET HE O MepedHe MOJTHOMOYHI HAaJTOTOBOTO OpraHa H HE O CO-
Jep KaTeNIbHOM HANOJHEHUH MOCIEOHHUX, HO O crmocobax W Iponeaypax ocy-
MIECTBIICHHUS TAKUX ITOJTHOMOYHH.

JymaeTtcs, ¢ moaxoaoM ['puOHay 0T9acTH BO3MOXKHO COTIACUThCS. JleiicTBr-
TEJHHO, BEIOOP POPM, METOJIOB U HHCTPYMEHTOB HAJIOTOBOTO KOHTPOJIS, BEIOOD
MPOBEPSACMBIX HAIOTOIUIATENBITAKOB, MIPEIMETa, TIIyOWHBI, HHTCHCUBHOCTH H
MPOJOIKATEIFHOCTH KOHTPOJIBHBIX MEPOIIPHUATHIA, 8 TAK)KE MHOTHE APYTHE IIPO-
HeAypHBIC acleKTHl HaJOTOBOTO aJAMHHHCTPHUPOBAHUS OTHOCSATCA K 00JacTH
YCMOTpEHHST HAJIOTOBEIX OpraHoB. [Iporie roBopsi, yIIOJIHOMOYEHHEIH CyOBEKT
BIIPaBE CAMOCTOSITENIFHO PEIIaTh, KOTO, KOTJa U Kak OH OyAeT IpoBepsITh. [ mas-
HO€ — UCKIIIOYHTH AUCKPEIHIO PEryIATOPa B 9aCTH MaTEPHAaILHOTO HAIIOTOBOTO
mpasa, T.e. He JOIYCTUTh KaKoe-JIM00 YCMOTPEHHE B YacTH U3MEHEHHSI HaJIOTO-
BBIX 00SI3aTEIIHCTB HAJIOTOILIATEIIBIIIKA.

Bripasum MHeHMe, uTo Oe3 HajyIeKalield 3aKOHOIaTeIIbHOH OCHOBBI JICATEb-
HOCTB PETYIATOPA YTPAUNBaeT JICTUTUMHOCTD, 8 HAIOTOILIATENBIINKH HE TIOy-
Yar0T TOJDKHON OIPEIEICHHOCTH U IPEICKa3yeMOCTH B OPTaHU3aINN CBOUX JETI.
[TosTOMY 11 HaJIOTOBBIE AAMUHHUCTPAINH, i HAJIOTOIIATEIIBITUKH B JIIOOOM CITydae
JIOJDKHBI OCTaBaThCS B paMKax IIPABOBOTO ITOJIS.

Hewmano muckyccuii ipu BHEAPEHUH TPOTPAMM KOOIMEPATUBHOTO KOMIIIAM-
€HCa BBI3BIBACT NpobiemMa paBHoro odparmieHus. OHa Obuta paccMoTpeHa OCP
B goknasne 2013 1., rae cmenan BBIBOI O COBMECTUMOCTH KOOTIEPATUBHOTO KOM-
mnaiieHca ¢ npuHOUnoM paBeHcTBa. [lo maeHno ODCP, mocKoabKy KpymHBIC
KOPIIOPATUBHBIE HANOTOILIATEIBININKH OTIMYAIOTCS CJIOKHOCTBIO M MacIITaboM
CBOWX OIlepaIliii, OHN TPEeOYIOT HHOTO OPTaHU3AIIIOHHOTO ITIOAX0a, YeM TOT, KO-
TOPBI TOAXOAUT VIS YIIPABICHHUS MEIKHUMH H CPEIHUMH KOPIOPATHBHBIMHU
HAJIOTOIUIATENBINMKAMA. ~ YYacTHe  HaJOTOIUIATENbIIMKa B  IpOTrpaMme
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KOOTIEPaTHBHOTO KOMILIAHEHCa JOJHKHO COAEHCTBOBATh POCTY HAJIOTOBOW OIpe-
JETICHHOCTH U CHIDKCHHIO 3aTpaT Ha KOMIUIAHeHe Onarogaps yayqIIeHnI0 OTHO-
MIEHUH ¢ HAJIOTOBOM amMuHUCTpanued. Tem cambiM, cormacHo no3urmu OOCP,
mporpaMMa KOOIEpPaTUBHOTO KOMIUIalieHca IOJDKHA CIIOCOOCTBOBATH HAJIOTO-
BOMY KOMIUTaiieHCy, o0ecreunBasl yIUIaTy MMPaBHIBHON CYMMBI HalloTa B yCTa-
HOBJICHHBII CPOK, M HE HaIleJIeHa Ha TOCTIDKEHHE IPYToro M Oojee Oiarompu-
STHOTO HAJOTOBOTO pe3yibTaTa s yYaCTHHKA MPOTPaMMBI 110 CPAaBHEHHIO C
WHBIMH HaJIOTOILIaTeIbInKamu [6. P. 45—48].

[To mMueHuro Ammcun Maiinancka u JIxoHatana [lemOepToHa, HEKoTOpas
muddepeHnmaIus HaJOrOBBIX IIPOIEIYP B OTHOIIEHUH YIACTHUKOB KOOIIEPATHB-
HOTO KOMILIaiieHca BIIOJIHE AOITyCTUMA, B TO BPeMS KaK IMPEJOCTABICHUE M TIPsi-
MBIX SKOHOMHYECKUX JIBTOT M MPEUMYIIECTB SBILSICTCS 110 MEHBIIECH CTEIICHH
CIIOPHBIM pEeIIeHUEM [2].

OcHOBHBIE XapaKTEPUCTUKH KOONIEPATUBHOI0 KOMILJIalieHca
Peyunpoknocmo

OdeBHIHO, HAIOTOIUIATEINBIIMK OyIeT yJ4acTBOBATH B MpoOrpaMMe Koolepa-
THBHOTO KOMILJIAiieHCa B TOM CJTy4ae, KOTJia OH 0XKHJIACT IMOJIyIUTh OT 3TOTO YMO-
mo 63ameH, T.€. onpeaencHHbIe BeITobl. Kak moguepkuBaer ODCP B moknaze
2007 T., «TIOJIHOE H CBOEBPEMEHHOE PACKPBITHE WH(POPMAIIMK U TIPO3PAYHOCTH
SIBJITIOTCS CEPhE3HBIM OTKIIOHEHHEM OT 0a30BBIX OTHOIICHHIA, H HEPA3yMHO OXKH-
JIaTh, 9YTO OHU OYIyT MIPEIOCTABICHBI HAJIOTOBBIM OpraHaM 0e3 3HaYMMOM B3auM-
HOCTH CO CTOPOHBI TTOCTIEAHIX» [9].

[To MHEHHUIO YYEHBIX, «IOBEPHE CTPOUTCS U MOICPKUBACTCS B OTHOIICHHSIX
KOOIIEpaTHBHOTO KOMITJIaieHCa B CBA3M C OXKHMIAHUSAMH B3aMMHOCTH (PEIUTIPOK-
HOCTH). JItoaM JOBEPSIFOT TOMY, KOTO OHHM CUMTAIOT 3aCITy)KUBAIOIIMMHU JOBEPHSD)
[10. P. 72]. CnenoBatesibHO, B OOMEH Ha HAJIOTH HAJIOTOIUIATESIIBIMKH JOJDKHBI
MOJTyYaTh HE TOJBKO MyOIMYHBIC TOBAPHI M YCIIYTH, HO M Pa3yMHOE YIIpaBJICHHUE,
YBaXXUTEIBHOE OTHOIIICHHUE U 3alUTY JEMOKPATHUYCCKHUX ITPHHIIAIIOB U TIPOIIECTYP
[11. P. 269]. dmst AOCTHKEHUS ITOTO OTHOIIEHHUS MEXKIY HAJIOTOTLIATEIHIINKOM
W HAJIOTOBOW aJMHHHCTpPAIUEH JOJKHBI OBITh OCHOBAHBI HA MOCTOSHHOM JHWa-
JIOTE IT0 BOITPOCAM, BBI3BIBAFOIIUM COMHEHHUS WIN TPYIHOCTH, IPEAIOYTHTEIILHO
B PEXKHMME PEaTbHOTO BPEMEHH, a HHOT/A — JJaKe B MIEPCIICKTHBE.

Hrak, B paMKax KOOIEPaTHBHOTO KOMILIAHeHCa HAJTOTOIIIIATEIBITAKA H HAJIO-
TOBBIC aJIMUHHCTPAIMU COTJIAIIAIOTCS Ha B3aMMOBBITOJHOE COTPYIHHYECTBO,
yXozs oT KoH(ppoHTarmH. [IepBbie 00ecneunBaroT MOTHYIO TPO3PAYHOCTh CBOSH
HaJIOTOBO3HAYMMOM JICATEIIBHOCTH — TPAH3aKIMi, (PUHAHCOBOW JIOKYMEHTAIIHU 1
HHBIX BOIPOCOB, CBA3aHHBIX C HAJIOTOOOJIOKEHHEM, a TAKKE YCJIOBHUs, HE00XO-
JIIMBIE JUTSI HAJIOTOBOTO KOHTPOJIS B PEXKMME PEAIbHOTO BPEMEHH, BTOPHIC rapaH-
THPYIOT YYaCTHHUKAM IPOTPaMMBI MPEJICKA3yeMOCTh U ONMPEACIEHHOCTD B YacTH
HAJIOTOBOTO PEeKUMa TeKyImuX orepanuid [4. P. 126]. DTo mo3BoiseT n3dexaTh
MTOCJICAYIONIMX Pa3HOTIIACHH H CylIeOHBIX pa30oupaTesbecTB. KpoMe Toro, Hajaoro-
Basl aIMUHUCTPALUS [TOJTy9aeT BO3MOXKHOCTh TIepepacpeaelisiTh CBOH PECYPCHI,
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COCpEeZ0TOYMB BHUMaHKE Ha IMTPOBEPKaX HAIOTOIIATEIBIAKOB C BBICOKUM YPOB-
HEM pHUCKa, 8 HAJIOTOIUTATEJIBIKN — CHU3UTh CBOM U3JICPXKKU Ha KOMILIaieHe. B
KOHEYHOM HTOTE OT TAKOTO COTPYJHHYECTBA BRIMTPHIBAIOT 00¢ cTOpoHbI. JKena-
eMBIH pe3yJIbTaT — MOBBIIIICHNE HAJIOTOBOIO KOMIUTalieHCca TP MEHBIINX 3aTpa-
Tax JUIsl BCEX YYaCTHHKOB HAJIOTOBBIX OTHOIICHHUH.

Takum 06pa3oM, pelUIPOKHOCT, T. €. PACCMOTPEHHE HAJIOTOBBIX B3aMO/ICH-
CTBHH KaK OTHOIICHHH B3aMMOBBITOJHOTO OOMEHA, COCTABISAET BaKHEHIIYIO
MPEANOCHUIKY TSI MMILIEMEHTAITMH KOOIIEPATUBHOTO KOMITJIAHEHCa B IPAKTHKY
HAJIOTOBOTO aIMHHACTPUPOBAHUSI.

Cucmema GHYMPEHHEe20 HA/10206020 KOHMPOJ1A

[IporpaMMbl KOOIIEPATUBHOTO KOMIUTAiieHCAa B OOJBIIMHCTBE FOPHCIUKIAN
TpeOYIOT OT MPETEHICHTOB (YYACTHHKOB) Pa3paOOTKU M BHeApeHHs 3 (HeKTHB-
HOHM cucTeMbl BHyTpeHHero HaioroBoro koHTposis (Tax Control Framework,
TCF), xoTopast OBl HaJIe’)KHO TapaHTHPOBAIA HAJIEKAIEee NCIOTHEHIE HAJIOTO-
BEIX 00513aTEJBCTB, a TAKKE MO3BOJISUIA OBl CBOCBPEMEHHO BBISIBIISITH HAJIOTOBEIC
pucKku (HeOoIpeIeICHHbIC HAJIOTOBBIC MTO3UIIMH) H B OHJIAWH-PEKUME HHPOPMH-
POBaTh O HUX HAJIOTOBYIO aIMHHHUCTPAIIHIO.

[To muaennto OOCP, TCF npencrasnseT cobol «4acTh CHCTEMbI BHYTPEHHETO
KOHTPOJISL, KOTOpasi 00eCTIeYnBaeT TOYHOCTD U IIOJIHOTY HAJIOTOBBIX JICKIIapAITHid
W PacKpBITHS WHPOPMAIIHH, TIPEOCTABIIIEMBIX KOMITaHUEH» [6]. UeTkux KpuTe-
pueB u npasui s paspabotkun TCF He cymectsyer. B mo6om cimyuae TCF
HY>KHO CTPOUTB, UCXO/Is1 M3 0a30BBIX IPEICTABICHIUI O BHYTPEHHEM KOPIOPATHB-
HOM KOHTpOIIE.

B moxmane 2016 r. OOCP Ha3Bana mecTh NpUHOWNOB (essential building
blocks) paspaborku u BHeapenus TCF: (1) yTBepkIeHHE HAJIOTOBOM CTpaTeTrHu
(tax strategy established) BBICIIIM pyKOBOJICTBOM KOMITAaHHH; (2) KOMITJIEKCHOE
npumenenue (applied comprehensively), T.e. TCF nomkHa mo3BoJISATH KOHTPOJIH-
POBaTh BECh CIIEKTP AEATEIHHOCTH KOMIIAHHUH U B WIeale JOJDKHA OBITh BCTPOCHA
B TIOBCETHEBHOE yIpaBJieHne Ou3Hec-nponeccamu; (3) hopMann3oBaHHAS OTBET-
CTBEHHOCTH (responsibility assigned), B paMKkax KOTOpOH pyKOBOJICTBO KOMITAHUH
HECET OTBETCTBEHHOCTh 33 Pa3paboTKy, BHEAPEHHE H APPEKTUBHOCTH CUCTEMBI
HAJIOTOBOTO KOHTpOJIS; (4) TOKYMEHTHPOBaHHOE yIpaBiieHue (governance docu-
mented), T.e. HATMYUE CHCTEMBI TPABUJI U OTYETHOCTH, KOTOpas oOecrieunBaia
OBl CpaBHEHHE TPAaH3aKIUI W COOBITHH C YCTaHOBJICHHBIMH HOPMATHUBAMH [UIS
BEISBIICHHS TIOTCHIIMANBHBIX PHUCKOB HEKOMIUIAMeHCA W YIPABICHUS HWMH;
(5) mpaktudeckoe TectTupoBanue (testing performed), T.e. cooTBeTCTBHE (haKTH-
YECKOU JIeATETPHOCTH KOMITAHUY TIOUTHKE U Tporieccam, BoruiomeHHbM B TCF,
IOJDKHO OBITH TMPEIMETOM PETYISIPHOTO MOHHTOPHHTA, TECTUPOBAHUS H O0CIY-
x)uBaHus; (6) mpemoctaBieHHbIe rapaHTHH (assurance provided), T.e. TCF
IOJDKHA OBITH CLIOCOOHA TapaHTHPOBATE, YTO HAIOTOBBIE PHCKH MOJUIE)KAT HalIe-
KaleMy KOHTPOJIIO M YTO Ha TaKHWe PEe3yNbTAThl, KaK HAJOTOBBIC ACKIIApaluny,
MOXKHO  TIOJIOKUTBCS.  YKa3aHHbIC NPUHIWIHUANBHBIE DJIEMEHTH  ObUIH
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BOCIIPHHSATHI B Ka4eCTBE MEPEOBOM MpakTHKU s paspadbotku cuctembl TCF,
MIPUMEHSEMBIX B TTPOrpaMMax KOOTIEPaTUBHOTO KoMIuiaiieHca [12].

Jst 9ero y4acTHHKY HporpaMMbl HykHa aevictBeHHas cuctema TCF m
HACKOJIBKO OTIPaBIaHbI 3aTPATHI HA e o Iepkanue? [ maBHOe, 9T0 TpedyeTes OT
HAJIOTOILIATENbINIKA, — 3201arOBpeMEHHO YBEIOMUThH HAJOTOBBI OpraH O TeX
aCIIeKTaX CBOCH HAJIOTOBOU ITOJIIUTHKA, KOTOPEIE MOTYT IPOIYIIUPOBATE CIOPEI U
pa3HOHAINpPABICHHBIE HHTEPIPETAINH. «AKICHT CMEIIAeTCs C HATOTOBOH JeKIIa-
pammu, KoTopasi COIepKUT TO3UINH, OCHOBAHHBIC HA ICHCTBHUAX, paHee Ipej-
MPHUHATHIX HAJIOTOILIATENBIINKOM, Ha CaMOe Havyallo mporecca, T. €. emlé 10 Toro,
KaK HaJIOTOIIATeNBINNK COBEPIIMI NCHCTBUS, 3HAUMMBIC U HAJIOTOOOIOXKe-
Husi» [10. P. 68]. Maest 3axiaroyaeTcss B TOM, YTOOBI HAJIOTOILIATEIBIINK JOBO NI
CIIOpPHBIE HAJIOTOBBIC ITO3UIIMU IO CBEICHUS HAIOTOBOH aIMUHHCTPAIIMH HETIO-
CPEICTBEHHO IO MEPE X BO3HUKHOBEHUS, T.€. (DAKTHUECKH B PEKIME PEaIbHOTO
BpPEMEHH — €IIe J0 MOJadH HAJIOTOBBIX JIEKIapamnii 0 COOTBETCTBYIONINM HAJIO-
ram. TeM caMbIM Y CTOpOH MOSIBIISIETCS] BO3MOKHOCTB 3apaHee COTIacoBATh CIIOXK-
HYIO0 HAJIOTOBYIO MO3HUIINIO, M30eXKaB B JAIbHEHINIEM HETIPEeIHAMEPEHHBIX OIIH-
OOK ¥ HaJIOTOBBIX CIIOPOB.

[TockonbKy HaIOTOBBIE BOIPOCH COIPOBOKAAIOT MHOXKECTBO aCIEKTOB JEs-
TEIBHOCTH JIFOO0H KOMIIaHWW (HAmpuUMep, BCe KOMMEPUYCCKHE TPaH3aKIHH),
HAJIOTOILIATENBINNKY TPeOyeTCsl OCYIIECTRIATh OCTOSHHBIA HaJOTOBBIT MOHU-
TOPUHT CBOHX omepanuil. JInmb B mporecce MOCTOSHHOTO BHYTPEHHETO KOH-
TPOJISL — HPEABAPUTEIHFHOTO, TEKYIIETO M IOCIEAYIONIETO — Y HaJIOTOIJIaTeNb-
[IMKA TOSBISIETCS PEaNbHBIN MOTEHIHAN CBOCBPEMEHHO BBISBIITH HAJIOTOBEIC
PHCKH U pacKpBIBaTh UX HaJOTOBOMY OpraHy, KOTOPBIH, B CBOIO OYepelb, CIIOCO-
OCH OIepaTUBHO OTPEaTrHPOBATH HA OTH PUCKH, B PEKUME ex ante PazbsCHIA
CIIOPHBIE MOMEHTHI M TEM CaMBIM KYIHPYS «30HBI HEOIPEICICHHOCTI €IIe Ha
JTare HaJOTOBOTO IUIAHMPOBAHIISL.

OInKpblInOCMb U mpancnaperHmHocms

HanoroBo-mpaBoBast orpeneieHHOCTh BBICTYIaeT KITFOUSBOI IIEHHOCTRIO [UIS
BCEX YYaCTHHKOB KOOIEPATUBHOTO KoMIutaiieHca. He cimywaiiHO B JOKyMeHTax
OD2CP npuMeHUTENBHO K MOJEIM KOOTIEPATUBHOTO KOMILUIAEHCa MIUPOKO MPH-
MeHseTCs J03yHT « T paHCTIapeHTHOCTh B OOMEH Ha OIpPEACICHHOCTDY.

HamomHuM, 9TO TByXCTOPOHHHM (BCTPEUHBIN) 0OMEH HH(pOpMAIEeH MEKITY
(UCKATBPHBIMH OpPTaHAMH 1 HAJIOTOIUIATENIFIINKAMH — (PyHAaMEHTaIbHAsI OCHOBA
COBPEMEHHOTO HAIOT000J0XeH!s. [IprieM B OTHOIICHHUSX HAIOTOIDIATEIIBIIN-
KOB W HAJIOTOBBIX OPTaHOB IPHHSATO KOHCTATHPOBATh (PEHOMEH aCHMMETPHIHO-
ctu uHpopMaryu [13. P. 54]. CyTb ero B TOM, YTO KaXKIIbIif U3 Y4aCTHUKOB HAJIO-
TOBOTO B3aUMOJICHCTBUS oOnamaeT (MM JOJDKEH 00JIalaTh 1O OIPEISIICHUIO)
CBEJICHUSIMH, B KOTOPBIX 3aMHTEPECOBAH PYTroi YIaCTHHK, €To Bi3aBH. O KaKux
cBeIeHISIX UAET peds? Ha cTopoHe HAMOTOIUIaTEeNBIINKA, 3TO — 3HAHUS O HAJIO-
TOBO3HAYMMBIX (PaKTax U 0OCTOATENBCTBAX €TO ACATSIFHOCTH, HA CTOPOHE HAJIO-
TOBOTO OpraHa — 3HAHWSI O TOM, KaK CIIEAyeT IPaBIIBHO HHTEPIPETHPOBATH
HAJIOTOBBIE HOPMBI, a TakKe OpHUIINAIbHAS OIICHKA HAIOTOBO3HAYMMEIX (DAKTOB H
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UX IOpUANYECKass HHTEPIPETAls B OTHOMICHHH BO3MOXKHBIX mociencTsuii. [lo-
JMYYHUTh TaKue CBEICHHs 0e3 CONCHCTBHSI TOTO, KTO UMH OONIaIaeT, €CIi U BO3-
MO>KHO, TO JIATIG ITPHA BEICOKUX PACX0/1aX KOMIUTAHEHCHBIX ¥ 8 IMHHHACTPATHBHBIX
pecypcos. [ToaToMy B KOHIIETITyaIEHOM, OPTaHI3AMAOHHOM U TEXHOJIOTHYECKOM
YCOBEPIIICHCTBOBAHWN HH(OPMAITIOHHOTO OOMEHA 3auHTEpPEeCcOBaHBI 00E CTO-
POHBI HAJIOTOBOTO MPABOOTHOIICHHS — U HAJIOTOBBIE OPTaHbI, U HAJOTOIJIATEIb-
IIHAKH.

Wrak, cHUKEeHUE HEOTPEIeIEHHOCTH — TOT OOIIHIA HHTEPeC, KOTOPBIN COCTaB-
JISIET OCHOBY OOPOBOJIFHOTO COTPYIHHYECTBA HAJIOTOILIATEIBIINKOB U HAJIOTO-
BEIX OPTaHOB B paMKaX IpOrpaMM KOOIIEpaTHBHOTO KoMIDIalieHca. B paMkax ko-
OTIEPaTUBHOTO KOMIUTAHEHCAa CTPATETHH HAJOTOOONOKEHHS OTCIICKUBAIOTCS B
paMKax HENpEepBIBHOTO ITIPOIECcca, a BCE HEOMPEIESNICHHOCTH Pa3peIaroTcs II0
Mepe X BOSHUKHOBEHHSI, a HE B peTPOCeKTHBE. O0e CTOPOHEI TOIBKO BHIUTPHI-
BaIOT OT YCTPaHEHHS HEOTIPEICIICHHOCTH KaK B OTHOIICHUHU COJIEPKAaHUS HAJIOTO-
BEIX HOpM, ITOJICKAIINX IIPUMCHEHUIO (HOpMATHBHAS HEOIIPEACICHHOCTD), TaK
U B OTHOIIEHUH HAJIOTOBO-IIPABOBOTO PEKNMa TPAH3aKINH, INTAHUPYEMBIX HAJIO-
TOIJIATEIBIMUKOM ((haKTHUecKasi HeolpeIeieHHOCTh). [Ipruém [utst Hajororia-
TEJBIINKA OYE€HB BAYKHO OBITH YBEPEHHBIM B TOM, YTO HAJIOTOBBIN OpraH He OyaeT
B JAJBGHEHINEM OCTIApUBATH COTIACOBAHHYIO CTOPOHAMH TEKYIIYIO HAJIOTOBYIO
TTO3HIIUIO.

Hanorormratensmuk IeicTBYeT IpO3pavHo, €CII OH JOOPOBOIBEHO HHPOPMHU-
PYET HAJOTOBEIE OPraHBI O BO3MOYKHBIX HAJIOTOBBIX PHUCKAX, BKIFOUasl COOTBET-
cTByIOIMKE (haKTHl U 0OCTOSATENHCTBA. B yCIOBHAX aIMHHUCTPATHBHO-KOMAH-
HBIX ITOIXO/I0B, 3aIMKICHHBIX Ha MMapaJuTMe «Thl yOeraenb — s TOTOHSIOY, Clie-
JaTh ATO BEChMa 3aTPyIHHUTENBEHO. UTOOBI IEPETOMUTE CHTYAIUIO, HAJIOTOILIA-
TEJNBIIMK ¥ HAJIOTOBBI OpTraH MOJDKHBI M3 aHTArOHHUCTOB IPEBPATHTHCS B MapT-
HEPOB, KOTOPHIC B3aMMHO 3aMHTEPECOBAHBI B COTPYIHHYCCTBE M OOOCHOBAHHO
TOBEPSIOT APYT APYTY.

Bzaumnoe oosepue, 63aumononumanue u «fair play»

Baxneitmmii pakrop KoonepaTHBHOTO KOMIUTalieHCa — B3aUMHOE JIOBEpHE U
B3aMMOTIOHMMAaHUE MEXIy YYaCTHHKAaMH HAJOTOBBIX B3ammonehcTBui. «Co-
TPYJHHUYECTBO, OCHOBAHHOE Ha B3aMMHOM YB)KCHUH U JOBEPUH, CYTh dTOH KOM-
MJIaiieHC-CTpaTerun, — moquepkuBaeT Xane ['puOHay. — Koneuno, peds uaet oo
000CHOBaHHOM, Pa3yMHOM JIOBEPHH MEXKIy HATOTOBOW aIMHUHUCTpAITUCH 1 HAJIO-
roIJIaTeIbIIUKAMH, 2 HE O HAMBHOM JOBEPHH. YBaKCHUE — €IIe OJHA Ba)KHAS
IIEHHOCTh, KOTOpasi, B CBOIO 04Yepe/ib, TPEOYET YYTKOCTH CO CTOPOHBI HAJIOTOBBIX
YHHOBHHKOBY [7. P. 188—190].

B aTOoM KOHTEKCTE clelyeT oq4epKHYTh JOOPOBOIBHOCTE MEPEXo/ia Ha pac-
CMaTpUBaeMbIid PEXKHAM JUIS KPYIHBIX HAJOTOIUIATEIBITMKOB, KOTOPBIC BOJBHBI
BBIOMpaTh, IPUCOCITUHUTECS UM K IIPOrpaMMe KOOIEPAaTHBHOTO KOMITJIaieHca
niau HeT. He cymecTByeT HUKaKuX 3aKOHOIATEIIBHBIX MTOJIOKEHHH, KOTOPhIE 005-
3BIBaJIM OBl KOMITAHUIO YYacTBOBATh B 3TOM HAJIOTOBOM PEKHME.
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TepMuH «B3aUMOIIOHUMAHUE» MOKHO ONPEACIHUTH KaK TOTOBHOCTH IOCTa-
BUTH ce0s1 HA MECTO JPYTOTO U MOMBITATHCA IIOHATH €r0 TOUKY 3peHus. B wacTHO-
CTH, HaJIOTOBBIE OPTaHBI JOJDKHBI XOPOIIO MOHMMATh PEad TOH COMUAIBHOM,
MTOJINTHYECKOW, PKOHOMHYECKOW W KYJBTYpHOW Cpelpl, B KOTOpoW paboTtaeT
KPYITHBIH OM3HEC, a Takke KoMMepUecKre (PaKTOPEI, JISKAIINe B OCHOBE TPaH3aK-
WA ¥ IEUCTBUH, TPEANPUHAMAEMBIX HAIOTOIIATEBIKAaMU. DTO BECbMa aKTy-
QIIBHBIHN acIeKT, TaK KaK, 10 MHEHHIO MHOTUX YYEHBIX W MPEICTaBUTENEH KPYII-
HOTO OW3HECa, HAJIOTOBBIM CIYKAIIUM KaTacTPO(MUUIECKH HE XBATAaeT 3HAHHUHA O
Ou3Hece H KoMMepueckux peamsx [14. P. 169]. DOMnataueckuii, T.e. HACTPOCH-
HBII HA COTEPEKMBAHUE TIOJXO]] MOBHIMIACT YBaKEHIE HAJOTOIUIATEIBIINKOB K
HAJIOTOBOMY OPTaHy M CKJIOHHOCTH K COTPYAHHYECTBY, & TAKXKE CHUIKACT PHUCKH
HETIOHUMAaHUS MEX]ly YIaCTHHKAMH HAJIOTOBBIX B3aumoeicTuit [15. P. 501].

B moxmage OOCP 2007 r. «PacmmpeHHbIe OTHONICHUS» B YMCJIE TIPUHIIAIIOB
HOBOM MOJICII HAJOTOBOTO aIMHWHHCTPUPOBAHUS HA3BIBACTCS KOMMEPYECKdsl
ocgedomnennocmsy (commercial awareness): HaJIOTOBBIH OpraH JOJDKEH IOHH-
MaTh KOMMEpUECKHEe U HAJIOTOBBIC IPUYMHEI HAJIOTOBBIX MTO3MUIINH, 3aHUMAEMBIX
HaJIOToIIaTeNbINNKaMA. [IpHHINT KOMMEpPUYeCKOH OCBEIOMIIEHHOCTH, 110 MHE-
Huto ODCP, BriTroYaeT JBa acriekTa — OOIUi W YacTHBIN. B iepBoM ciydae peub
uaET 0 MOHMMaHuU cyTH On3Heca (business of how to do business), Bkitouas pa-
00Ty KOMITaHUW Ha BHYTPEHHEM U MEXIyHAPOJHOM PHIHKAX, AMHAMHKY PBIHOY-
HO KOHKYPEHITUH, BOIPOCH (PHMHAHCOBOH OTYETHOCTH 1 OyXyd€Ta, a TarxKe Mpo-
0JIeMBI KOPIIOPAaTUBHOTO yIIPaBIeHUsS. YaCTHBIN acIEeKT OCBEIOMIICHHOCTH Tpe-
OyeT OT HAJIOTOBUKOB TTOHUMAaHHS CHEIU(PHUKKN (WJIM YHUKAIHHOCTH) OTPaCiy U
Or3Heca KOHKPETHOTO HAJOTOIUIATENBIINKA, €TO CTPATETHH YIIPABICHUS PHC-
KaMU, CKJIOHHOCTH K IIPHHSITHIO PHCKa B HAJIOTOBOU cepe, HAIOTOBOU IesTeIb-
HOCTH W TPOIIECCaX MPUHATHS HAJIOTOBBIX PEHICHHI, a TAK)KE B3aUMOJICHCTBHN
MEXKIy HaJOTOBOH CIIyO00H U CTPYKTYPHBIMH €THHHUIIAMA KOMITAHHH.

TepMmuH «10oBEpHE» OOBIYHO MOAPa3yMeBaeT 0c000€ KAYeCTBO OTHOIICHHM,
KOTZIa B3aMOJCHCTBYIONIME CTOPOHBI MPUIHCHIBAIOT IPYT APYTY HMO3UTHBHBIC
KadecTBa (4ECTHOCTh, JOOPOCOBECTHOCTD, YBXKEHHE H T.I1.) U BHYTPSHHIOK MO-
TUBAIHIO TIOIEPKUBATH OTHOIIEHMS. Hepemko, TOBOPS 0 JOBEpUH K HAJIOTOBO
aJIMUHHCTpAIINH, HAIOTOBEB IMEIOT B BUIY «00IIee MHEHUE OTICIBHBIX JIUI] 1
COLMANFHBIX TPYHII O TOM, YTO HAJIOTOBBIE OPTaHbl JOOPOXKEIaTeNBHEI U pado-
TaroT Ha oO1ee 6iaro» [16. P. 212].

C toukn 3penus ODCP, xoonepaTHBHBIN KOMILIaiieHC TpeOyeT, YToObI BCe
YYaCTHUKA HAJOTOBBIX B3aMMOJCHCTBHI BBIXOIWIH 32 PAMKH TOTO MUHHMYMa,
KOTOpOMY OHH 00S3aHBI CIIEIOBATH MO 3aKOHY. OHM CIENA0T 3TO TOJIBKO B TOM
CiIydae, eClii YBUIAT IIONB3Y OT STHX HOBBIX OTHOMIICHWH. U, mo cyTu, oHH He
OyIyT IenaTh 3TOTO Ha IOCTOSHHOW OCHOBE, €CIIM MKy HUMHU He OynyT ycra-
HOBJICHBI U TIOJICP’KUBATECS JOBEPHUTENbHBIE OTHOIIEHNA. [Ipn aToM moBepue
HEJIb3s MPUOOPECTH WK MMOTPEOOBATh, €T0 HY>KHO 3apaborats. JloBepue TpeOyeT
OT KaXK/IOW CTOPOHBI TaKOTO MOBEIEHUS, KOTOPOE APYTHUE CTOPOHBI CUMTAIOT 3a-
CITy>KUBAIOIIUM JIOBEPHS, YTO O3HAYAET OBITH aBTOPUTETHBHIM (KOMITETEHTHOCTB),
HaJIe)KHBIM (BBITIOJTHEHUE B3ATBIX Ha ceOsT 0053aTENIBCTB), APYKEITFOOHBIM (00pa-
IICHWE C JAPYTUMH, TIPHHAMAs WX YEJOBCUYCCKHE IOTPEOHOCTH, UyBCTBA H
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HEJIOCTATKH) ¥ HEATOMCTUYHBIM (CITOCOOHOCTh BBHIXOJIUTH 32 PAMKH COOCTBEHHOMN
moBeCTKH). UTOOBI BO3HHKIIO J0BepHE, TpeOyeTcs BpeMs. 11 0HO BO3HUKAET JIHIITh
TOJIBKO Yepe3 JITYHOE OOIICHHE U ITOCIIeI0BATEIEHOCTh TIoBeIeHus [17].

BwMmecTe ¢ TeM MozienH HAJIOTOBOT'O a IMHHUCTPHPOBAHMS, OCHOBAHHBIE HA J10-
BepHH, TPEOYIOT COBEPIIEHHO MHOTO MBIIIICHHUS OT HAIOTOBBIX CITyKaIllNX, KO-
TOpBIE TI0 MHOTOJICTHEH TpaIUIAH PHBBIKIH [TOJIATaThCs Ha HepapXUIecKue B3a-
MMOOTHOIICHUS C HAaJIOTOIUIaTeNbIINKaMH. Takas cMeHa MBIIIIICHUS TpeOyeT ce-
PBE3HBIX yernit. [ BechbMa 3HAUNTENFHON YaCTH JOJDKHOCTHBIX JIMII HA MEH-
TaJIBHOM YPOBHE HEJIETKO MEePEUTH OT aHTATOHUCTUIECKOTO IMOAX0/a C YIOPOM
Ha BJIACTHBIC ITOJIHOMOYHS W MPHHYKICHUE K YCTAHOBIICHAIO C HAJIOTOILIATEIh-
IIMKaMU TOBEPUTENFHBIX OTHOIICHUH B3aHMHOTO COTPYTHHYCCTBA.

Yro kacaercs mpuHIHIA «fair play», To OH MPOABIISIETCS B COOIFOICHHN COTIa-
COBaHHBIX YCJIOBHI COTPYAHHYCCTBA OOCHMH CTOPOHAMH, Ja)Ke €CII TaKhe yCIIo-
BHUS BBIpaOOTaHBI M YTBEPXKACHBI He(OopMaIbHBIM 00pa3oM. B 3apy0OexHoii JuTe-
paType TakoH MOAX0J Ha3hIBAIOT «MSTKOW» BEPCHEH MPABOBOW OMPEICTIEHHOCTA
[4. P. 130]. K npumepy, B TIOJaBISIOMEM OOJBITHHCTBE MPOTrPaMM KOOIIEPATHB-
HOTO KOMIUTaiieHca IpeIBapuTeIbHbIC PYJIHHTY U PA3bICHEHHS, a TAKKe HHEBIE CO-
TJIACOBAHMS HAJIOTOBBIX ITO3UIUHA HE SBILFOTCS FOPUIMICCKH 00sS3aTeIbHBIMHI TSI
00enx CTOpOH. [ MImoTeTHYeCKn HAIOTOIUIATENBIINK MOKET UX HE BBIIONHSATH, a
HAJIOTOBBII OpPraH — OT HUX OTKa3aThes. boree Toro, mpaBoBbIe OCTIEICTBIS ClIe-
JOBAaHMS TAKAM HaJIOTOBBIM MTO3UIIMSIM HE TIPETISTCTBYIOT MTOCIIEAYIONIEMY HaJIOTO-
BOMY ayIUTy U MOTYT OBITh OCIIOPEHBI B cyeOHOM mopsinke. OmHako, Kak MoKa-
3bIBaeT MPAKTHKA, YIACTHIUKA KOOIIEPATHBHOTO KOMIUIalieHCa TIOBCEMECTHO CTpe-
MSTCSL CIICIOBATh COTJIACOBAHHBIM HAJIOTOBBIM TO3HIMSM, YTOOBI JEMOHCTPHPO-
BaTh CBOIO JOOPOCOBECTHOCTH M HE TIOIPEIBATH JyX COTPYIHUIECTBA.

Puck-meneorcmenm

B mociieiHAe TOABI YIIpaBlIeHHE PHCKAMU 3HAYHTEIBHO Pa3BHIIOCH U MPEBPa-
THJIOCH B CUCTEMATHYECKHIA TTPOIIECC, B KOTOPOM JIEHCTBEHHBIA U Pe3yIbTaTHB-
HBIIA BBIOOD JIeTaeTCs B IIMPOKOM JHAIa30He HHCTPYMEHTORB, 00CCIICUMBAIOIINX
HaJIOTOBBIM KOMITJIaieHC. DTH WHCTPYMEHTHI BKIIFOYAIOT BMEIIATEIbCTBA, KOTO-
pbIe TIPHU3BAHBI CTUMYJIUPOBATH JOOPOBOJILHBIA KOMILIAHMEHC M MPEIOTBpAIIATh
HEKOMIUTAaHEHC U KOTOPhIC YUYUTHIBAIOT IIOBEJICHNE KOHKPETHBIX HAJIOTOTIATEIh-
ITHAKOB [6].

Purck-MeHe KMEHT, TTOJJOOHO YK€ PACCMOTPEHHBIM BBITIIC (haKTOpaM — PeIH-
MIPOKHOCTH, BHYTPEHHEMY KOHTPOJIIO, TPO3PAYHOCTH, TPAHCIIAPEHTHOCTH, B3aH-
MOTIOHUMAHHIO M JIOBEPHIO, OTHOCHUTCS K YHHBEPCAIBLHBIM dJIEMEHTAM HaJIOTo-
BOT'O aIMHHUACTpUPOBaHus. Ho IMEHHO B MOJIEITH KOOTIEPaTUBHOTO KOMITJIaieHca
OH IOJTyYaeT HanOOoJIBIITYI0 3HAYMMOCTh 1 Tipru3Hanue [18. P. 230].

Prck-MeHEeDKMEHTY HaJIOTOBBIX OPTaHOB KOPPEIMPYIOT BHYTPEHHHUE CH-
CTEMBI YIIPaBJICHUS HAJOTOBBIMH PUCKAMH CAMUX KOPITOPAIHA, 0XBATHIBAIOIIUEC
COBOKYITHOCTh JICHCTBHH, HMHCTPYMEHTOB H IPOIECCOB, NMPHUMEHSACMBIX IS
MPEIOTBPAIICHUS, CMATYCHHS U KOHTPOJIS 32 HAJIOTOBBIMHU pucKamHu. [ peanu-
3alMW MTOJOOHOM CTpaTeruy HAJOTOBBIE OpraHbl, Mo MHeHHIO ODCP, moimKHBI
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pa3paboTath Mpo(UIb HAJOTOBBIX PHCKOB IS Ka’KIOTO HAIOTOILIATEIBIIIKA
(OIICHKA PHCKOB), KOTOPHIN JOJKEH O3BOJNUTH HAIOTOBEIM OpraHaM OCYIIECTB-
JISITH HAaJIOTOBOE aIMUHICTPUPOBAHUE C YICTOM OTPaHHICHHBIX PECYPCOB IIpaBo-
MPUMEHEHIS ¥ PAa3IMYHBIX XapaKTEPUCTHK HAJIOTOIUIATEIBIINKOB (pacipenere-
HHE PecypcoB Ha OocHOBe pHCKOB) [17]. [lepMaHEHTHBIH aHAN3 U aJPECHOCTh —
BOT JBa CTOJIIA, HA KOTOPBIX 3IDKACTCS KOHIET PUCK-OPHEHTUPOBAHHOTO HAJIO-
TOBOTO aJIMHHHACTPHPOBAHHSL.

Hanorormiatensmuki, KOTOPEIE BEAYT ce0sl IIPO3pavHO U MPEACTABISIOT CO-
0011 MCHBIIIHI PUCK, MOTYT Pa3yMHO O>KHIATh, YTO HAJIOTOBEIC OPTaHbl OyAyT OT-
HOCHUTBCS K HAM C OOJIBITUM TOBEPHEM H, CIICIOBATEIHHO, TOIyYaT BO3MOKHOCTH
HECTH MEHBIIIIE 3aTPAThl Ha KOMIUTAHieHC, B TO BpeMsI KaK HaJIOTOTUIATEIBIIAKH C
BBICOKHM PUCKOM JIOJDKHBI OKHIATh K cebe OoJiee MpUCTaIbHOTO BHUMAHUS CO
CTOPOHEI peTyIsTOpa. TeM caMbIM PHCK-MEHEIKMEHT BCETja HaIleJICH Ha ITOBEI-
[IEHNE THOKOCTH HAJOTOBOTO aIMIHHUCTPHUPOBAHIS, KOTIA PETYIATOP CTPEMHUTCS
muddepeHpPOBaTH CBOM KOHTPOIMPYIOININE PEaKIHU B 3aBHCUMOCTH OT «IIPO-
(U HAJIOTOIIIATENBIINKA, €T0 (DAKTHYECKOTO U MOTCHINAIEHOTO TOBECHUS B
YacTH HAJIOTOBOTO KOMIUTaHeHca.

[To kpuTepHIO HAJIOTOBOIO KOMIUIAiieHca B 00O HAJIOTOBOM CHCTEME
MO>KHO BBIACIHUTE TPH HanOoee oOye MOATPYIIH HaJOTr OTUIATEIBIIHKOB:

— 3aKOHONOCYUIHbIE, KOTOPBIE BCETIa COOI0AI0T 3aKOH;

— HeKomnatieHCcHble, KOTOphIe YOCKIICHBI B 00BEKTUBHON HEOOXOIMMOCTH HE
IUTATUTD HAJIOTH;

— Konebmowuecs, KOTOPBIE MOTYT COONIOATh MM HE COOMIOIATh HAIOTOBEIE
HOPMEI CUTYaTHBHO, B 3aBUCHMOCTH OT BIIMSHUS HA HUX Pa3HOOOPa3HBIX MOHE-
TapHBIX 1 HEMOHETAPHEBIX (PaKTOPOB.

Takum 00pa3oM, BCIO MacCy HaJOTOILIATENBIINKOB MOXHO IIPEICTABUTH B
BHJC KOMIUIAEHC-KOHTHHYYMa C TIONIOCAaMH — OT aOCOJIOTHO 3aKOHOMOCITYII-
HBIX (ITOJIHBIA KOMILIAeHe) 10 yOeXKIEHHBIX ITPpaBOHApYIIUTENeH (TOTHBIN He-
KomrIniaiieHc). [Ipruém mosokeHre KOHKPETHOTO JIMIA B 3TOM KOHTHHYyME He
SIBIISIETCS )KECTKO (PUKCHPOBAHHBIM, HO MOXKET M3MEHATHCS C TCUCHHEM BpEMEHHI
B 3aBHCHMOCTH OT M3MEHEHHS KaK CaMOro YelIOBEeKa, TaK M OKpYy’Kalomieil ero
CpeIpl, T.€. OT CIOKUBIINXCS YCIIOBUN 1 0OCTOSTEIBCTB.

Kaxk ormeuaet ko031 Cnempo, mMpakTHYIECKH BCE COTIIACHEI C TEM, UTO HAJIO-
TOBOE areHTCTBO, KaK U JPyTUe MPaBUTCIHCTBCHHBIE OIOPOKPATHH, JOJDKHO HC-
MOJIB30BaTh CBOM pecypchl 3¢ dekTuBHO U AekicTBeHHO [19. P. 6]. Henp3s npu-
CTaBHUTH HAJIOTOBOTO HHCIIEKTOPA K KaXKIOMY HaJIOTOILIATENBIIUKY — 3TO IIPOCTO-
HAIIPOCTO HEBO3MOXKHO. B TakuX yCIOBHSX ISl HAJIOTOBOH aJMHHHACTpA Oy-
ner OoJiee MPOAYKTHBHO COCPEAOTOYMTHCS Ha ayJUTE HAJOTOILIATEIBIINKOB,
BXOISIIITNX B YCIOBHBIE «TPYIIIBI PHCKa». HampoTHB, Te HaIOTOIUIATENBITNKH,
KOTOPBIE PETYIISPHO AEMOHCTPHPYIOT TOTOBHOCTH K TOOPOCOBECTHOMY COTPY/I-
HUYECTBY C HAJIOTOBBIMH OpraHAMH, MOTYT PAaCCUHTHIBATH HA MEHEE MIPUCTATIHLHOE
«BHHMaHHUE» K cBoeil nestenbHOCTH [20. P. 658]. Tem cambiM cBOCOOpa3HBIM
«IIOOMIPEHUEM» [UI KOMIUTAHCHCHBIX HAJIOTOIUIATEIIBIIINKOB OyAeT CHIDKCHHE
WHTEHCHBHOCTH HAJIOTOBOTO KOHTPOJISI I, COOTBETCTBEHHO, CHIDKCHHE H3/IEPKEK
Ha KOMILJIaiieHc.

126



Jlemun A.B. KoonepamusHuiii komnaatienc — UHHOBAYUOHHASL MOOENb

CerMeHTAIVsI HAJOTOIUIATENBIINKOB M MHIMBU Ay a TbHBIA TOAX0] — KITFOUEBHIE
aCIIEKTHI PUCK-OPHEHTUPOBAHHOTO HAJIOTOBOTO aIMAHHUCTPHPOBaHuUs. Hanorossrit
PHCK-MEHEIDKMEHT JOJDKCH HaUMHATHCS C KIACCH(UKAINN BCEX MOTCHINATBHBIX
HAJIOTOIDIATETIBIINKOB HA OTHOCHTENIFHO OJHOPOHBIE ITOATPYIIIEI IO KPUTEPHIO
UX pa3IUudid B HEOOXOAMMBIX aJMHHUCTPATHBHBIX peCypcax, HHCTPYMEHTaX H
CTpATETHIX, KOTOPHIC HAJIOTOBBIC OPTaHbl MPUMEHSIOT ISl B3UMAHIS ¢ HUX HAJIO-
TOBBIX MaTexe. [Ipr 3TOM TaKTHKa MPOTHUBOICHCTBHS HAIOTOBOMY HEKOMILIAM-
€HCY CO CTOPOHBI PA3NHYHBIX KATETOPHH HAIOTOIUIATENBITAKOB MOXKET MMETh
cBOIO crienuduKy. Pasymeercs, muddepeHIInpoBaHHBIN MOIX0 HE JOKEH MPH-
BOJUTH K yMECHBIIICHHUIO CyMMBI YIDIAYABAEMBIX HAJIOTOB OTICIBFHBIMHI HAJIOTOILIA-
TEJNBIIIKAMH, HHAYE — HAJMIO HAapyIIeHIEe IIPUHIIAIA PaBESHCTBA.

Takum 0Opa3om, pucK-MeHEIDKMEHT OazupyeTcs Ha Gopmyie «tit for taty, Ko-
rZIa MEpBI HAIOTOBOTO KOHTPOJISI KOPPEKTHPYIOTCS B OTBET HA IOBEACHHUE HAJO-
TOIUIATEIBIIKA. [ TaBHOE 371eCh — IPOSBIIATE CIIPABETMBOCTD U Pa3yMHOCTH 110
OTHOIICHHUIO K TE€M, KTO TOTOB K COTPYIHHYECTBY, COCPEIOTOUNB MPABOOXPAHH-
TEeJBHBIE PECYPCHI HA TEX, KTO OTKPOBEHHO UTHOPHPYET CBOHM HAJOTOBEIE 00532~
TenbeTBa. Lenas cocTout B TOM, 9YT0OB! OOIBIIMHCTBO BOIPOCOB PEMIaioch Ha OC-
HOBE B3aMHOTO JHAJIOTa C HApaIIBAaHNEM HAJIOTOBOTO MPUHYKICHHUS TOJIBKO B
OTHOIICHNH T€X HAaJOTOIIATENBIINKOB, KOTOPhIE JEMOHCTPHPYIOT YCTOWINBOE
HEBBIOJIHEHHUIO CBOUX HAJIOTOBBIX 00sS3aTEIBCTB.

3aki104eHne

PaspaboTka 1 BHeApeHHE MPOrpaMM KOOIIEPaTUBHOTO KOMITIaieHca 00yCIIOB-
JICHBI CTPEMJICHUEM PETYIISITOPOB MEPEHTH OT KOHPPOHTALMHU C KPYITHSHIITHMHU
HAJIOTOIUIATENIBIIMKAMH K KOHCTPYKTHBHOMY B3aWMOJICHCTBHIO. PelieBaHTHBIC
PEeXHUMBI 6a3UPYIOTCS Ha JOOPOBOJIBHOCTH YYACTHS, PEIUIPOKHOCTH, (DYHKITHO-
HHUPOBaHWH JIOKAIBHBIX CHCTEM BHYTPEHHET'O HAJIOTOBOTO YIPABJICHHUS, B3aHM-
HOM JIOBEPHH, CTPEMIICHIH K TOHUMAaHHIO KOPIOPATHBHBIX MPOOJIEM, TIPUHITUITAX
«YECTHOHN MTPBI» ¥ PUCK-MEHEDKMEHTE.

[IperMy1IeCTBO KOOTIEPATHBHOTO KOMILIAHEHCA COCTOUT B BOBMOXKHOCTH pa-
JIMKAITbHO CHU3UTH 3aTPAThl BCEX YYACTHHKOB Ha HAJOTOBBIM KOMILIAWEHC. DTO
KacaeTcs ¥ BIIACTHBIX CyOBEKTOB, M YACTHBIX JIUIl. B KOHEYHOM HTOTE MacmTad
HeNpeTHAMEePSHHBIX HAJIOTOBBIX OIMMOOK U arpecCHBHOTO HAJIOTOBOTO TUTAHUPO-
BaHMS CHIJKAETCS, a HAJIOTOBBI KOMIUTAMEHC B IEJIOM Hapactaer. IMeHHo 3Tn
(haKkTOpBI OOYCIIOBIIIN yCIIEX MPOrpaMM KOOTIEpAaTHBHOT'O KOMIIalieHCa BO BCEM
MHpe, BKITIOYasl M HAIly CTPaHy.

[Ipu 3TOM clexyeT MOMHHTH, YTO KOOIEPATHBHBIM KOMILIAHEHC — JIUIIb
OJIMH M3 JIParolleHHBIX KaMHEH B 0’Kepesibe U3 HHCTPYMEHTOB HAJIOTOBOTO a/l-
MHUHHCTpHpOBaHUs. ONTHMAIBHAS TOCYapCTBEHHAS CTPATETHUS COCTOUT B KOM-
OMHHPOBAHHHM BCEX PETYJIATOPHBIX CPEJCTB, BKIIOUas HapammBaHue dhdek-
THBHOCTH HaJIOTOBOTO IIPHHYKACHHSI, TTOBBIIIICHIE KAUYECTBA TOCYIaPCTBEHHBIX
YCIIyT, U3MEHEHHE K JIy4IIeMy HaJIOTOBOW KyJbTyphl oOmecTBa. Takum o0Opa-
30M, KOOTNIEPATHBHBIA KOMILTAEHC HE OTMEHSET (M HE 3aMEHSET MOJHOCTHIO),
HO JOMNOJHSCT OOIYI aJIMHHHCTPATHBHO-KOMAaHJIHYIO MOJEIh HAJIOTOBOTO
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aJIMUHUCTPUPOBAHUS U Oa3UpyeTCs Ha KIACCHYECKOH TpUaje CICpPKUBAHHUSI
«00s13pIBaHHE — KOHTPOJIb — OTBETCTBEHHOCTH». TO €CTh HAJIOrOBbIE 8 IMHHUCTPA-
[[UH JIOJDKHBI TPUMEHSTh BECh apCEHAN CPEJICTB YOCKICHHS U [IPUHYKACHHUS, He
a0COIOTH3HUPYS HH OJTHO UX HUX. TOJIBKO TaK MOKHO 3P PEKTHBHO U ICHCTBEHHO
pearnpoBath Ha MHOTOOOpa3Hble MOTHBAI[MH HAJOTOIUIATENBIINKOB, KOTOPBIE
OTIPEEIISIOT BEIOOD MOCIECHUMU MEXKy KOMILIAHEHCOM M HEKOMIUTAHEeHCOM.
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AuHoTanus. PaccMOTpeHsI 3apy0e)KHbIe PAKTUKH OCYIIECTBICHHS 3€ICHBIX IMy0-
JIMYHBIX 3aKyTOK. CIenaHbl BEIBOBI O HEBO3MOXKHOCTH PEATH3ALIIH 3€ICHBIX My OIIHd-
HBIX 3aKyNOK B Poccuy Ha COBPEMEHHOM 3Talle B CHIIy HECOOTBETCTBHsI HALOHAIb-
HOrO 3aKOHojarenbcTBa. Ha OCHOBaHHMH MEPenOBBIX 3apyOEKHBIX MPAKTHK TSI HC-
MOJIb30BAHIS 3€JICHBIX MyOINYHBIX 3aKYTIOK B Poccuu mpemiokeHo pa3paboTaTs KOH-
LIETILHIO TIPABOBOTO PEryJIUPOBaHus U (PMHAHCOBOrO OOecreueHus MyOIMIHbIX 3aKy-
MOK, HHTErPUPOBAHHYIO B CHCTEMY HALMOHAIBHOTO PECYPCHOTO CHAOKECHHMSL.

KiroueBble cjioBa: 3eleHbIe MyOIMYHbIC 3aKyIKH, KOHTPAKTHAs CHCTEMa B cepe
3aKyIOK, IyOJINYHbIC U YaCTHBIE HHTEPECHI, OFO/DKET, IKO3aAKYIKU

Jnsi uutupoBanusi: Kukasen B.B., Laperpanckas FO.K. 3enenbie myOnu4Hbie 3a-
kynku B Poccuu u B 3apyOesxHbix ctpanax // Bectnuk ToMckoro rocyaapcTBEHHOTO
ynuBepcureta. [Ipaso. 2023. Ne 49. C. 131-143. doi: 10.17223/22253513/49/11
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Green public procurement in Russia and in foreign countries
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Abstract. For over 20 years, a number of advanced, developed foreign countries
have been successfully implementing the Green Public Procurement Policy (GPP). Ra-
tional use of resources, reducing the negative impact on the environment in the aggre-
gate — are the priority tasks of almost all countries of the world at the present time.

This policy is aimed at preserving the environment, including reducing the negative
impact on the environment. Environmental preservation is possible not only through
direct funding, but also through GPP. Through public procurement, the state provides
public demand for goods, works, services, creates demand in the relevant markets, but
also makes significant investments in enterprises that actively implement and use envi-
ronmental standards in production. GPPs also form the price-quality ratio in the eco-
procurement.
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An overview of foreign practices for the implementation of GPP is presented. The
lack of attention of the Russian legislator to GPP in the process of legal regulation and
financial support of public procurement was separately noted.

Taking into account the applicable research methodology, represented by a complex
of general scientific (systemic and structural, statistical, analysis and synthesis, abstrac-
tion) and specific scientific (comparative legal, formal legal and content analysis of
legal acts) methods, the main conclusions of the study are formulated:

1) GPP, creating a demand for eco-products, is the basis for preserving the environ-
ment and ecology;

2) since the purchase of goods, works and services produced with a minimum neg-
ative impact on the environment requires significant expenditures from the budget,
GPPs are used mainly in developed countries;

3) in the process of implementing the GPP, priority is given to projects with the
best environmental characteristics, taking into account the prospects of the life cycle
and the innovative component of the acquired benefit;

4) negotiations and competitive dialogue were noted among the promising ways of
implementing GPP;

5) in modern Russian practice, it is impossible to implement GPP, due to insuffi-
cient attention of the legislator to the problems of procurement with a minimum nega-
tive effect on the environment;

6) the introduction of GPP into the practice of Russian procurement is possible only
within the framework of the developed concept of legal regulation and financial support
of public procurement, integrated into the system of national resource supply.

The analysis of the best GPP practices will make it possible to develop recommen-
dations for improving domestic legislation aimed at preserving the environment
through the massive implementation of green purchases in Russia. The study, taking
into account the considered GPP experience in foreign countries, will serve as the basis
for the development of the theory and practice of Russian green public procurement.

Keywords: green public procurement (GPP), contract system in the procurement
public and private interests, budget, eco-procurement

For citation: Kikavets, V.V. & Tsaregradskaya, Yu.K. (2023) Green public procure-
ment in Russia and in foreign countries. Vestnik Tomskogo gosudarstvennogo univer-
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I'moGanbHbIe yrpo3sl XXI B. B OCHOBHOM CBSI3aHBI C U3MEHEHUEM KIIMMATA U3-
3a MPOMBITIICHHOH MOJIMTHKH, peam3yeMoi Bo BceM mupe. [loaxom, opueHTH-
POBaHHBI Ha KAaueCTBEHHOE H3MEHEHHE OKpPYKAIOIIECH Cpenbl, IOCTIKCHHUE
YCTOMYMBOTO Pa3BUTHs, OKa3bIBACT OJATONPUSATHOE BIHMSHHE W Ha Ka4eCTBO
KHU3HH B IIETIOM.

PannonanpHOE HCIONB30BaHHE PECYPCOB, CHIKEHHE HETAaTHBHOTO BO3-
NEHCTBUS Ha OKPY)KAIOIIYI0 Cpeoy B COBOKYITHOCTH SIBISIOTCS MPHUOPHTET-
HBIMH 3aJja9aMH IIPAKTHYECKH BCEX CTpaH MHpa B HacTosmee BpeMs. B pam-
KaX TOBBIIIEHUS YHEProdPPEeKTUBHOCTH MPOM3BOJACTBA C Pa3yMHBIM COKpa-
[ICHHEeM TOTPEOICHISI MUPOBBIE CTPAHBI PEANN3yIOT MEPHI MO COXPAaHEHUIO
OKpY’Kalome cpeabl ¢ YIeTOM BHYTPUIOIUTHUYECKHX W BHEIIHEIOIUTHIC-
CKUX ocoOeHHOcTel. Yxke Oosee 20 JIeT psAl MepeoBbIX 3apyOeKHBIX CTPaH
YCIICITHO Peaju3yIoT MOJMTHKY 3€JCHBIX MyOIUYHBIX 3aKyIoK (green public
procurement, GPP).
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Green public procurement, OCyImECTBISEMbIE C YU4ETOM HAIIMOHAIBHBIX KO-
JIOTHYECKHUX CTAHIAPTOB, SBIISIOTCS OCHOBOM YKOJIOTHYECKOM MTOJUTUKH JIEFOOOTO
rocyaapcTsa. 3apyOeKHBIMI YUCHBIMH U CIICIUATICTAMHE IIPOBEACHO 3HAUUTEIh-
HOE KOJIMYECTBO HAYYHBIX MCCIIeOBaHMA TT0 IpobiemMam peanm3armu GPP [1].

MHorune cTpaHBI MHpa aKTUBHO COBEPIIEHCTBYIOT PabOTy U COTPYIHUIECCTBO
B LIEJISIX pa3pabOTKK U BHEIPEHHUS e IUMHBIX MUPOBBIX cTanaaptoB GPP. Dto Baxk-
Has W CIIOKHAs 3aj1aya, TpeOyromas 3HauuTeIbHOro 00beMa (hMHAHCHPOBAHUSI.
ViMeHHO TIOPTOMY COXpaHEHHE HKOJIOTHH BO3MOXKHO HE TOJBKO ITYyTEM IIPSIMOTO
¢uHancupoBanus, HO U uepe3 GPP. Uepes myOnuyHbIe 3aKyNKH TOCYIapCTBO
obecrnieunBaeT MyOJIMYHYIO MOTPEOHOCTH B TOBapax, paboTax, yCiIyrax, He TOJIbKO
(dopMHpPYET CIIPOC Ha COOTBETCTBYIOIINX PBHIHKAX, HO M OCYIIECTBISICT 3HAUM-
TEeJbHBIC MHBECTHLIUH B IPEANPUATHS, aKTHBHO BHEIPSIOIINE U UCIONB3YIOIINE
9KOJIOTHYECKHE CTaHIapThl Ha porn3BoacTBe. GPP ¢hopMupyror takxke COOTHO-
IICHUE «IIeHAa — KAYeCTBO» Ha PBIHKE YKO3aKYIIOK.

B 3apy0exHON M OTCUYESCTBCHHOH JINTEpaType HCCICIYIOTCS Pa3inyHbIe BO-
TIPOCEHI, CBSI3aHHEIE C 3€JICHBIMH 3aKyITKaMH, B 9aCTHOCTH:

— BOXXHOCTh MIX HCIIOJIBL30BAHMUS B HAIIMOHAIBHON dKoHOMHKE [2—10];

— OTCYTCTBHE IOCTYIHBIX U IPOCTHIX B UCIONB30BAHUU WHCTPYMEHTOB, I10-
MOTAIOIINX CTAHIAPTH3UPOBATH Pa3padOTKy KPUTEPHEB B chepe 3eTMEHBIX 3aKy-
ok [11];

— HE0OXOIUMOCTD pa3pabOTKH CHENHAIBHBIX HHCTPYMEHTOB U KPUTEPHEB 3€-
JIEHBIX 3aKyToK [12-22].

[Tockonsky GPP siBiisitoTcst Hanbosee pa3paOOTaHHBIMH B TCOPHH U TIPAKTUKE
3apyOeKHBIX CTPaH, B YaCTHOCTH B EBponeiickoM corose, To He00X0auMo o0pa-
TUTBCA K MX OTBITY IS €T0 aHAIN3a U BEPOSTHOCTH IOCIEAYIOIIETO HCIOIh30-
Banwus B Poccuiickoit deneparum.

B mHacrosimee BpemMs opraHbl TOCyIapCTBEHHOH BIacTH OONBIIMHCTBA CTPAaH
MUpa HAYaJIH BKIFOYATh BOIIPOCH! SKOJOTHYECKOW YCTOHYMBOCTH B CBOIO TTOJNH-
TUKY. 3€JICHbIe TOCYIAapCTBCHHBIC 3aKYIKH IIHPOKO HCHONB3YIOTCS B KadeCTBE
HHCTPYMEHTa TOCYNApCTBEHHOTO YIPAaBICHHUS ISl IOCTHKCHUS PE3yIbTaTOB
YCTOMYMBOTO pa3BUTH. B CBs3H ¢ ueM IpOUCXOIUT pa3paboTKa U MpUMEHECHUE
CTpaTeTHid IMOCTOSHHOTO YIYYIICHHS KOJOTHYCCKUX MOKa3zaTelel, MOCKOIBKY
OECD B cBoux Recommendation of the Council on Improving the Environmental
Performance of Government crenuaisHO COCpEIOTOUIIIA BHIMAHHUE Ha pa3pa-
OOTKE M OCYIIECTBICHUH MOJIUTHUKHU 3aKYIIOK YKOJIOTHIECKIX MMPOAYKTOB H YCIyT
(OECD, 1996). Hamipumep, B 2013 1. 14% BBII EBpomeiickoro coro3a ObLIO 10-
TpadeHo Yepe3 rocyJapCTBeHHbIE 3aKynKu [23].

B 3apy0OesxHOii TuTEepaType 0TMedaeTcs, 9To 0oJiee pa3BUTHIE CTPAHBI B 00JIb-
IIeH CTEIEHH UCTIONB3YIOT 3eJICHBIE 3aKyIIKH, 9eM HHEIE CTPAHBI, a TAKKE YKa3bl-
BaeTCs HA MTO3UTUBHOE OTHOIICHHE K 3€JIEHBIM 3aKyIIKaM CO CTOPOHBI PETHOHAIB-
HBIX ¥ MECTHBIX OPTaHOB BJIACTH, HEXKEJIH TOCYIapPCTBEHHBIX, BKITIOYAs M HAJIHA-
nuoHaNbHEIE, B yacTHOCTH EC [22].

Ananusupys onbIT EC, He00X0IUMO OTMETHTH, YTO OOJIBIIIOC BHHMAaHUE B
paMKax TOCyNapCTBEHHOTO YIPABICHHUS YICTACTCS DKOJIOTHUECKON IOIUTHKE,
HaIleAmed OTpa)KeHHE B PEKOMEHIALMSIX II0 BHEIPEHHIO HSKOJIOTHYECKUX
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MTOJIOKCHUH B CIICITU(pUKAIIK MyOJIMYHBIX 3aKYIOK, KOTOPBIE CTAH 00sI3aTelb-
HBIMU. [109TOMY IIpH OCYIIECTBICHNH 3€TICHBIX 3aKYIIOK CIIEAyeT yUHTHIBAThH He-
KOTOpBIE 0OCTOSTEIBCTBA: KU3HEHHBIH IUKII TOBapa, BO3MOKHOCTE €TO TOBTOP-
HOTO WCIIOJIb30BAHUS, BIUSHHE MIPOIIECCa IIOBTOPHOTO MCIIOJIF30BAHUS Ha OKPY-
KAIOIIYI0 CpeIy, BO3MOKHOCTH IIPOBEICHUS TEXHUUCCKON dKCIEepTH3bI B 00ma-
CTH OXpaHbl OKpPYXAaIOIIeW Cpelbl, BO3ACUCTBHE HA KAYECTBO OKPY KAIOIIEH
Cpenpl u TIp.

B pamkax EC 3eireHbIe myOIMYHbIC 3aKYITKH ONPEISISIFOTCS KaK MPOIecce, Ipu
KOTOPOM TOCYAAPCTBEHHBIE OPTaHBI CTPEMSATCS 3aKylaTh TOBAPHI, YCIYTH U pa-
OOTHI ¢ MCHBIINM BO3IECHCTBHEM Ha OKPY KAIOIIYIO Cpey Ha MPOTSHKEHUH BCETO
WX JKU3HCHHOTO IUKIIA TI0 CPABHEHHIO C aHAJIOTHYHBIMH TOBapaMu, yCIyTaMu U
pabotamu [24]. ITo mueHMIO A. Rainville, Ki1FoueBoii 0COOCHHOCTBIO TAHHBIX 3a-
KYTIOK SIBIISICTCSI BKIIFOUCHHUE DKOJIOTHIECKUX KPUTEPUEB B 3aKYIKH C TIOMOIIBIO
9KOMapPKHPOBOK, SHEProd(PeKTUBHOCTH, HHTEHCUBHOCTH BBIOPOCOB, MOPOTOB
[IyMa U CUCTEM IKOJIOTUYECKOTO MeHeKkMeHTa [15].

B 3apy0OexHOl HaydyHOW JTUTEpaType OTMedaeTCs P KPUTEPUEB, KOTOPHIE
HEOOXOIMMO YIUTHIBATE B 3€JICHBIX 3aKyIKaX:

— BBEIOOP IIPOEKTOB C JIYYIIAMH YKOJIOTHISCKAMH XapaKTEePHUCTUKAMH, YEM CY-
MIECTBYIOMINE TEXHOIOTUIECKUE CTAHIAPTHI [25];

— OXBAT COOTBETCTBYIOIINX 00JacTe, OKa3bIBAIONINX BO3NCHCTBIE HA OKPY-
JKaroIyto cpeny [26];

— Y4eT HepCIeKTHB XIU3HEHHOTO IWKJIa W JAaHHBIX, OCHOBAHHBIX Ha OIICHKE
KU3HEHHOTO [UKIIA (BCE IKOJIOTHICSCKUE U3ACPIKKU: CBIPhE H MaTEpHAIIBI, TPOH3-
BOJICTBO, IepepaboTKa, JIOTHCTHKA M YHNAaKOBKA, XpaHEHHE M YTIUIM3alusg), a
TaKXe MCIOIh30BaHNE 3apaHee ONMpPeIeIeHHBIX KOJIOTHUECKUX [IEIeH B KaUeCTBE
opHeHTHpa i1 GOPMYIHPOBKH OMpPEAETICHHBIX KPUTEPHEB, IIOCKOIBKY 3TO II0-
MOTaeT COTIacoBAaTh MOIOOHBIC 3aKYIIKH C IPYTUMHA ACHCTBUSMH B O0JIACTH KO-
JIOTUYCCKOM TTOJMTHKHA ¥ 00ECTICUMBACT CTPATETHYECKUH U JOJATOCPOYHBIN MMOJI-
XOJT K 3aKymKam [7];

— GPP — 3T0 MHCTPYMEHT, IMO3BOJISIFOIINE TOCYIapCcTBY HCIOJB30BaTh OFOI-
JKET B IEJIAX COJICHCTBHS COIMAILHOM, YKOHOMHYECKON M SKOJIOTHUSCKOM ITOJIH-
ke [27. C. 3].

B EC cymiecTByrOT 1Ba OCHOBHBIX CITOCO0A MPHUCYXKISHHS TSHICPOB B chepe
TOCYJapCTBEHHBIX 3aKyIIOK: II0 caMoil HU3KOH IIeHe WM 10 Hanbojee YKOHOMH-
YEeCKU BHITOAHOMY TEHIEPY. DTO OTPa)kaeTCs B IBYX Pa3MIHBIX CIIOCO0axX ycTa-
HOBJICHHSI KPUTEPHEB B TCHIACPHBIX 3asBKaX: MO0 B KaYECTBE MUHHMAIIBHBIX
KPHUTEPHEB COOTBETCTBHS, JIN00 B KaUuecTBE KpUTepHeB mpucyxaerns. Oba tuma
MOTYT OBITh HCIIOJIb30BAHBI B 3€JICHBIX 3aKyIKaX, T.€. JH00 onpezaeicHne Habopa
MUHHUMAJBHBIX KPUTEPHUEB DKOJIOTUICCKOW dPPEKTUBHOCTH, KOTOPHIM JOJIKHBI
COOTBETCTBOBATH IpeIIOKEHHS, JIOO oIpeneNicHne Habopa KPUTEPUEB IPEMUH,
JArONMX OaJuTbl WM OJIaronpusATHEIE KOPPEKTHPOBKH IIEH IPEIIOKEHISIM C XO0-
POIIMMH SKOJIOTHIECKIMH TIOKa3aTemsiMu [28].

3aximovYeHre KOHTPaKTOB Ha 3€JIEHBIC 3aKyIKHA B paMKaX IpOoLenyp IryOmnd-
HBIX 3aKyTIOK BO3MOYHO IIPH OLIEHKE 3asBOK C yYETOM KaK Ka4eCTBECHHBIX (haKTO-
POB, TaKMX KaK HKOJOTWYECKHE KPUTEPUH, TaK M KOJIMUCCTBEHHBIX (DaKTOPOB,
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TaKHX KaK KpUTCPH MUHHMAJIbHOHN IIeHBI. B OONBIIMHCTBE CITydacB, OJHAKO, Y
OpraHU3alU-3aKa3uiKa BO3HUKAET cOONA3H OLCHHUBATH IPEIIOKEHHUS B COOT-
BETCTBHH C OIOKETHHIMH OTPAaHWYCHHUSIMH, KOTOpPBIE MPeoOIamaroT Hal Kade-
CTBEHHBIMH (pakTopamiu. [1o 3TuM mprunHaM WHHOBAIMOHHAS IIPOIYKIHS, CHH-
JKaromasi BO3ICHCTBIE Ha OKPYKAIOMIYIO CPEy, MOXKET OBITh IPEAMETOM TOCy-
JIapCTBEHHBIX 3aKyIOK TOJIBKO B TOM CIIydae, €CIIM KPUTEPHH 0TOOpa IIPEBEIIIAIOT
KOJIMYECTBEHHBIE COOOPasKCHHUS.

CunraeTcs, yTo HanboJee OKa3aTeIBFHBIMHA IIPOIECIYPHBIMA (OPMaMH, Jat0-
[IMMH TPEHMYIIECTBO THOKOCTH MPH BHEAPESHUHN MHHOBAIIMOHHBIX JIEMEHTOB C
OJaronpuUATHEIM BO3JEHCTBHEM HA OKPYKAIOIIYIO Cpedy, CUHTAIOTCS IEPEeTo-
BOPBI M KOHKYPEHTHBIH auanor [29].

OOpamasce K OIBITY psifia EBPOIEHCKIX CTPaH, BUANM, YTO, B YaCTHOCTH, 3Ha-
YHUTENbHAS YaCTh IMIBEICKON YKOHOMHUKH HAXOIUTCS IO/ BIUSHIEM 3aKyIIOK, KO-
TOpBIC HAIIPABJICHBI Ha 3elieHbIe TexHomoruu [28]. Kpome Toro, B mBeacKoii mu-
TepaType OTMEYAETCsI, YTO 3eJICHBIE TOCYAapCTBEHHBIC 3aKYIKH SBIISIOTCS MH-
CTPYMEHTOM TOJHTHKH, KOTOPBIA MOJKET CIIOCOOCTBOBATH CHIDKCHHUIO BO3IEH-
CTBHSI HA OKPY>KAIONIYIO CPey ¥ CO3MaHUI0 IUPKYISIpHOH SkoHOMIKH [30]. AHa-
TU3UPYsI ONBIT JlaHnu, cieqyeT OTMETUTh, YTO TIEPBOHAYANBHO ITyOIHMIHEIC 3a-
KYTIKH B CTpaHe OBUTH COCPENOTOYCHBI Ha MOTYICHIH CAMBIX JICIICBBIX TOBAPOB,
paboT M yCIyT, OTBEYAIOIIUX HEOOXOJAUMBIM TpeOoBaHUAM. B mocienHee aecs-
THJIETHE IYOIMYHBIC 3aKyIIKH CTAHOBSITCS CTPATETHYCCKAM HHCTPYMEHTOM IS
pea3anny Tocy IapCTBEHHBIX HHTEPECOB B IIEJIOM M JATCKUX MyHHUIIUIIATATETOB
B yacTHOCTH. byayun rocynapctBom — unenoM EC, Jlanus npuasna AupekTuBy
2014/24/EC, peryaupyoyr myOJudHbIe 3aKyIKA. B COOTBETCTBUM ¢ JaHHOMN
JupektuBoii, a Takke ¢ ydetoM Government Strategy on Smart Public
Procurement, B /lanuu akIieHTHpYyeTCsI BHUIMaHHE Ha BKIIOUCHUH SKOJIOTHYECKUX
KPHUTEPHEB U COMUAIBHON OTBETCTBEHHOCTH B IyOJIITUHBIE 3aKYITKH KaK 3aJI0T J10-
CTHXKEHUS pecypcodddexTruBHOro 00mecTsa [31]. 3esreHast 3aKyIKd JT0JITO BHEI-
PSUTICH B ATCKYIO MPAaKTUKy ITyOJHYHBIX 3aKyIMOK, HO TEIEpPh OHH SIBISIFOTCS
Ba)KHOM YacTBIO 3aKyIOK M CTAHOBSTCS BCe 00Jiee HHCTUTYIIHOHATH3UPOBAaHHON
cucteMoil. B mocnennue roasl B JJaHuu BO3pOCIIO UCTIONB30BAHNAE SKOMAPKHUPO-
BOK B paMKaXx IyOJMYHBIX 3aKymok. [1oJo0HBIN mporiecc obecrieunBaeTcsl WH-
CTpyMeHTaMH, pa3padoTaHHbIMH komianueil Ecolabelling DK, uTo6sl moMous
MYHUIUIIAIATETAM BKIIFOYATH SKOMAapPKHPOBKY B IPAKTHKY CBOMX 3aKyTIOK. Jlat-
CKHE MYHHIIUIIAIATETHI CIUTAIOT, YTO IKOMAPKHUPOBOKU IIPHHOCST 3HAUNTEIILHEIC
BEITOIBI, TIOCKONBKY ITOCTaBIIMKH, HCIOJB3YIOMNE €€, MPEIOCTABILIOT Kaue-
CTBEHHBIN TOBAap WIH YCIYTY, [IO3TOMY HET HEOOXOMMMOCTH IIEPETPOBEPSTH Ka-
YECTBO M COOTBETCTBHE TIOCTABOK 3aKOHHBIM TpeOOBaHUsAM [21].

Ecmm nmpoananm3upoBath onbIT PyMbeIHNN, — CTPAaHBI HE C CAMOM CHITBHOM HKO-
HOMHKOM, TO MOJKHO YBUIETh, UYTO OHA TOXKE MMEET MPAKTHKY OCYIICCTBICHUS
3eJIeHbIX 3aKymnoK. B uactHocTH, HaunHas ¢ 2007 r., PymbIHAS pUHSIIA €BPOTICH-
CKO€ 3aKOHOJATEILCTBO B O0NACTH TOCYIAPCTBEHHBIX 3aKYIOK, BIICPBEIC BBEIS
KpUTEPHUH 3eJIeHbIX 3aKymnok. B 2018 r. B Pymbriauu 06110 yTBep)kaeHo « The guide
for green public procurement that includes the minimum requirements regarding
the environmental protection for certain groups of products and services that are

135



IIpobaemor uacmnozo npasa / Problems of the private law

required in the specificationsy, KOTOpoe COIepKUT MUHUMAIIbHBIC TPEOOBAHHSI ITO
OXpaHe OKpYKalomel cpensl IUIS MPHOPUTETHBIX TPYII MPOAYKTOB W (WITH)
yeIIyT (HarpuMep, TakKuX Kak KOMUpOBaJIbHAS B rpadudeckas Oymara, yCIyTH 1mo
peMOHTY MeOenu, TPaHCTIOPTHEIE CPECTBA, MPOAYKTHI MUTAHUS U YCITyTH 00IIIe-
cTBEeHHOTO TUTaHus, [T-000pynoBanue, yucTsAIme cpeacTsa u mp.) [20].

B Poccun GPP npaktruecku ve ncions3ytorcs. B mpuasitom B 2005 1. 3akone
Ne 94-®3 (o rocymapcTBEHHBIX U MYHUITHITAIBHBIX 3aKkymnkax) GPP oTcyTcTBO-
BaJM TONHOCTHIO. BerymuBmmit B cumy ¢ 1 saBapst 2014 1. HOBBIN 3akoH
Ne 44-D3 (0 KOHTPAKTHOH CHCTEMeE B cpepe 3aKyIOK) TaKKe HE YUIUTHIBAI KO-
JIOTHYECKHUH acIeKT 3aKyIOK, HO MO3BOIIDT 3aKa34MKy HCIIONB30BATh PSI Xapak-
TEPUCTHK VIS OTHCAHUS 3aKyIaeMOi IMPOIYyKIUH JHOO 3aKII0YaTh KOHTPAKTEHI
XHU3HEHHOTo [ukia. Kypc Ha ycToifunBoe pa3BUTHE TOCYIapCTBa M MOIYJIISIpH3a-
WO 3€JICHBIX 3aKyMOK 0003HaueH B CTpaTeruy SKOJIOTHIECKOH 0e30macHOCTH
Poccuiickoit @enepannu Ha nepuox A0 2025 1., cormacHo KOTOpO OCHOBHBIMHA
[ESMH TOCYTaPCTBEHHOM TOJIMTUKHU B chepe 0OecIIeYeHNsT DKOJIOTHIECKOM Oe3-
OITACHOCTH OIpEIeNICHBl COXPaHCHHWE M BOCCTAHOBJICHHE MPHUPOMHOU CpEHEbI,
obecrieyeHre KauecTBa OKPYKAIOIMIEH cpebl, HEOOXOIMMOTO s OJIaronpusT-
HOM KU3HU YEJIOBEKA ¥ YCTOMYNBOTO Pa3BUTHUSI YKOHOMHUKH [32].

ToxpKO caMble CMeETbIe, HCKPEHHE JIO0SIINE CTpaHy M MPHPOAY 3aKa3uuKd
HCIIOJNIL30BAIIM JIaHHBIN 1maHc. [TpobiemMa B TOM, 9TO POCCHICKHE 3aKOHBI O 3a-
KyIKax He OOS3BIBAIOT, a PEKOMEHIYIOT 3aKa3dWKaM MPHOOPETaTh «3EICHYIO
MPOAYKIIAIOY», KOTOPast HE MOXET COCTABHUTH IICHOBYIO KOHKYPEHIINIO OOBIYHOM,
B CHJIy 0OCOOEHHOCTEH CBOETO IMpon3BOACTBA. KpoMe Toro, JKeCTKast MPaKTHKa aH-
TUMOHOITIOJIBFHOTO OpTaHa M CBOCOOpa3HBIM MOAX0]] K pa3BUTHIO KOHKYPEHIINH He
naim pa3eutb GPP in Russia.

Jl0CTaTOYHO YacTo B OTCUESCTBEHHOM JINTEpaType BMECTO TEPMHHA «3€JICHBIE
3aKyIKID HCHONB3YIOT HOHITHAE «YCTONYMBEIC 3aKYIIKI», KAK CHHOHUM IIEPBOTO.
B wactHOCTH, MOHSTHE yCcTOMUMBHIX 3aKkymnok ucrnoiszyercss B TOCT P MCO
26000-2012 «PyxoBOACTBO MO COIMANBHON OTBETCTBEHHOCTH» B CIICAYIOIIEM
KOHTEKCTE: «...NMPH TPHHATHU pPEIICHHH OTHOCHTENHHO 3aKyIOK OpTaHH3aIliH
ClIeIyeT IPUHUMATh BO BHIMAHNE SKOJIOTMYECKUE, COITHANBHBIC U STHUSCKHE Xa-
PaAKTEPHUCTHKH 3aKyMAeMbIX MPOIYKTOB M YCIYT... I1o Bo3MoXkHOCTH, €l cite-
IyeT OTAABaTh MPEIIIOYTCHUE MPOIYKTAM WIH YCIyTaM ¢ MEHUMH3UPOBAHHBIM
BO3/ICHCTBHEM, HCIONB3Ysl HAIEKHbIE W d(PQPEKTUBHBIC HE3aBUCHMO ITOATBEP-
XKIICHHBIC CHCTEMBI MAPKIPOBKH FTH MHBIE CHCTEMBI IIOATBEPKIICHHS, HATIPAMED
9KOJIOTHYECKYI0 MAPKUPOBKY WIIA ayJUTOPCKYIO nesTenbHocTh» [33]. B 2017 1.
OBLT IPUHAT MeXTyHapoaHbIH cTanaapT ISO 20400 « Y croitunBbie 3aKynKku — Py-
KOBOJICTBO», B KOTOPOM YCTOWYHBEIC 3aKYIKH 3aKPEIUIIOTCS B KadeCTBE JIes-
TEIHHOCTH IO MTPHOOPETEHHIO TOBAPOB (PadoT, YCIIYT), OKa3hIBAIOIINX Hanboee
MO3UTHUBHOE HKOJIOTHYECKOE, CONHANFHOE W YKOHOMHYECKOE BO3ICHCTBHE Ha
MPOTSDKEHUHW BCETO WX JKU3HEHHOTO IuKia [34].

B poccuiickux 3aKymkax yxkKe IBa ACCATHICTHUS HOAPSI 3HAUNTENbHAS YacTh
TOBapoOB, paboT, YCIyT IpHOOpeTaeTes Ha ayKiuoHax. [lopodnas mpakTuka Top-
TOB C €MHCTBEHHBIM KPUTEPHEM — «IICHA) 3HAYUTEIFHO CHU3MJIA KaueCTBO I10-
JydaeMbIX 3aKa3urKaMu Oar, yBeJIM9IniIa pacxoIbl O KeTa U He ClIocOOCTBYeT
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COXpPaHECHUIO OKPY’KAIOIIEeH Cpelpl, CO3IaBasi peajibHbIe MPEIIOCHUIKH IS TeX-
HOTCHHBIX U KOJIOTHIECKIX KaTacTpod.

Muorumu 3apyOeKHBIMH HCCIIEIOBATEISIMI OTMEYAETCS, YTO PACXOIbI 0101~
kKeTa JF00T0 rocyapcTsa Ha MyONIMYHBIE 3aKyIKH OOBIYHO COCTAaBJISIOT OT 15
10 30% nmammonansHOro BBII, Tak Kak 3aKymKu — 3TO BO3MOXXHOCTh HAIPABUTH
PBIHOK K HHHOBAIMSAM M yCTOHYMBOCTH [35]. B maHHOM CBA3M HEOOXOIMMO HC-
MONIF30BaTh CHHEPTHIO COBMECTHOW PabOTHI 3aKOHOIATENS, KOTOPHIA 00s3aH
YEeTKO MMOHUMATH MPOLIECC PeaNN3alliy Iy ONMIHBIX 3aKYIIOK, U 3aKa3YHKOB, KO-
TOpBIE MOTYT JaTh MPAKTHYECKUE COBETHI IO AP PEKTUBHOMY HOPMOTBOPUECTRBY.
TonbKO B ATOM CiTy4ae MOTYT OBITh CO3/IaHBI HOPMBI, 00ECTICUNBAIONIHE COOIIO-
JICHHE ITyOIMYHBIX ¥ YaCTHBIX HHTEPECOB.

Kpome Toro, GPP moikHBI OBITH OCHOBaHBI Ha IMPHHIUIAX MTOCTOSHHOTO
VIIydIIeHWsT ¥ MaKCHMAalbHO HCIIONIB30BAaTh KOHTPAKTHl SKU3HEHHOTO ITHKIIA,
OXBATHIBAIOIIETO BCE CTAINH Pa3paOOTKH, IMPOU3BOICTBA M IKCIUIyaTAlH MPO-
IyKIIAH, BKITIOYas yTHIA3AIHIO.

[IpaBoBoe perynmpoBanue u puHaHCcOBOe obectieueHrue GPP momkHbBI OBITH
OCHOBAHBI HA IPUHIIHAIIAX TOCTOSHHOTO YIIYYIICHH B IEILIX MTONCKA BHITOBI, KaK
pe3yIbpTaT ONTUMAIBHOTO OaaHca MyOIMYHOTO M YaCTHOTO HMHTEPECOB U IIPHHU-
MaTh BO BHUMaHHUE CTaIHH KU3HEHHOTO IHKia. Llemecoobpa3Ho oTka3atbes OT
KECTKUX MPABHJ «0O0I3aTEIBHOTO ayKIIMOHAY» H IPH IIOMOIIN PUCK-OPHEHTHPO-
BAHHOTO TIOJIX0JIa OTIPEIEISITh IPUOPHUTETHI B 3aKymKax ¢ ydetom PGG. Dkomo-
THYECKUN MEHEKMEHT JOJDKEH CTAaTh YacThIO ITyOJIMYHBIX 3aKyIIOK.

Jltobast crmctemMa Beerja UMEET He TOJIBKO TIIABHYIO IENTb, HO M BTOPOCTETICH-
HbIe. OCHOBHOM LIENTBIO ITyONMYHBIX 3aKYTIOK SBIIETCS 00eCTIedeHIE Ty OINIHOTO
HHTEpeca IyTeM OCYIIECTBIICHHUS 3aKyIKH OIpeleNieHHOro Ojara (ToBapoB, pa-
00T, yeiyr) [36]. [TproOpeTaemoe 3akazurkamu 0J1aro, CHUKAFOIIEee BO3ICHCTBIE
Ha OKPY>KafOIIYI0 CPELy, SBIIETCS, IO CYTH, BTOPOCTENICHHOM 1ebio. KordmukT
JAHHBIX IIeJIeH pakTHIecKn Hen3oeskeH. [loaToMy IelcTByIoNIee 3aKOHOAATE b~
CTBO, peryjHpyloliee myOnnuHbIe 3aKynku B Poccun, 00s3aHO YIUTHIBATH BO3-
MO>KHOCTB TAHHOT'O KOH(JIMKTA, HE TO3BOJISSI KaK IIOJHOCTHIO HCKITIOYHATE Peati-
3aIMI0 BTOPOCTEIICHHBIX LIENeH, TaK ¥ IOMEHSTh IPHOPUTETHL. BMecTe ¢ TeM mpu-
o0OpeTeHne SKOMPOAYKIMN UMEET MTO3UTUBHOE 3HAUCHHE B YACTH OXPaHBI OKpPY-
KAOIMIEeH Cpelpl M AKOJIOTUH, HECMOTPSI Ha TOMOJHUTENBHEIC (PHHAHCOBEIE 3a-
TpaThl U3 OI0KETA.

Urorom peammzanuu GPP B Poccum MoryT cTaTh: 0370pOBICHUE IKOJIOTHHI
(KauecTBO BOJIBI, OOpAIICHHE C OTXOJIaMH, U3MEHEHHE KIINMATa), COXpaHSHUE U
paIMoOHANFHOE HCIIONB30BAHUE IPUPOJHBIX PECYPCOB, CHIDKEHHE BEIOPOCOB
CO., CHIDKEHHE PACX0JIOB Ha JICUeHUE U POPUITAKTHKY 3a00JIeBaHUH, CBSI3aH-
HBIX C DKOJIOTHEH B OTHEIBHBIX PErHOHAX, Pa3BUTHE YKOJIOTHIECKUX TEXHOIO-
ruit u 1.1. Hanmpumep, B 3axkononarensctBe CIIIA Takke yYUTBIBAIOT 3KOJIOTH-
geckue TpeOOBaHUS MpPH Pa3MEIICHWN W HCIIONHEHHH TOCYIapCTBEHHOTO 3a-
Ka3a, IOCKOJIbKY Ha HAIMOHAJIFHOM YPOBHE 3aKPEIUISIOT IOHSATHS U OIIpeesie-
HUS, CBSI3aHHBIC C Pa3MEIICHUEM W HCIIONHEHHEM TOCYIapCTBEHHOTO 3aKas3a B
[EeNIX YCTOHYMBOTO Pa3BUTHS, MPEJOTBPAICHIS 3arpsi3HCHUS OKpYIKalomen
cpenst [5. C. 68].
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Ha ocHOBanMm M31I0KEHHOTO MBI IPUXOIUM K BeIBOIY, uTo GPP B poccwmii-
CKUX peajisixX MOXKeT padoTaTh IPH HAJMUMH THAJIOTa «3aKa34unuK — IIPOU3BOIH-
Tenb». [10M0OHBIA THAIOT MOXKET CIIOCOOCTBOBATh ()OPMHPOBAHUIO CIIPOCa Ha
OTIpEICIICHHYIO KOJIOTHYECKH OE30MACHYIO «3€JIEHYIO MPOAYKITHIOY, IIPHOOpeTa-
EMYIO 3aKa3uMKaMy, HBIMH IOPUINIECKUMH JINIIAMH, a TaKKe (GU3NICCKAMH JTH-
aMH UIS WHANBUIYaIBHOTO MOTpeOIIeHMs. 3eJICHbIe 3aKyIIKH MOTYT CIIY>KUTh
pexiIamMoil KadecTBa, OE30MaCHOCTH, HAIEKHOCTH, TOCTYIHOCTH M HKOJOTHYe-
CKOM YMCTOTHI HponyKuuu. [IprmopuTeTHRIME criocobamMu 0TOOpa KOHTparcHTa
JOJDKHBI OBITH TIEPETOBOPHI U KOHKYPEHTHBIE IMAJIOTH, OAHAKO JCHCTBYIONINN B
HACTOSIIECE BpeMsI «ayKIHMOHHBI KpeH» HE CIIOCOOCTBYET aKTHBHOMY BHEIpE-
Huto GPP B mpakTHKy poccCHCKUX 3aKyTIOK.

Bwmecte ¢ Tem cymecTtByet u nuHOUM MeTo 1 BHeApeHuss GPP — nMriepaTiBHBIN.
Opranbl 3aKOHOJATEIbHOM M HCHOJIHUTENBHOM BIACTH B IONBITKE Pa3BUTHS
HAIIMOHATHHOW KOHKYPEHIINU 1 YKOHOMHKH H3IAI0T aKTHI, 00S3BIBAOIINE 3aKa3-
YHKOB MPHOOPETATH ONPENeNICHHYTO IIPOIYKIHIO. be3ycioBHO, TaHHBIE NEHCTBHS
BJIACTEH HATIISAHO MPOIEMOHCTPHPYIOT BCEM «PBIBOK 0e3 packaukmy». OmHaKo
0e3 TIIAaTeNFHOTO aHaN3a IMPOU3BOICTBEHHO-DKOHOMHIUECKON 0a3bl, KOMILICKC-
HOW ITOTOTOBKH HOPMAaTUBHOH 0a3bl, IEPCHEKTUBBI COTPYAHNIECTBA «3aKa3INK—
MIPOU3BOAMTENBY C YIETOM JOJITOCPOYHOTO (PHHAHCHPOBAHUS HE OYIyT CIIOCO0-
CTBOBaTh APPEKTUBHOMY PACXOAY OFOJDKETHBIX CPEICTB M PA3BUTHIO «3CJICHBIX
3aKyTIOK».

Juis ycnemmHoi peanm3anmn GPP B Poccnn HeoOXoI@MO OpraHm30BaTh
YCTOMUNBYIO MH(POPMAIIOHHYIO CBSI3b MEXKIY 3aKa3dMKaMH W IIPOW3BOIHTE-
nsMA. 3aKa3uuKaM BayKHO 3HATH W MMOHUMATh, YTO KOHKPETHO, B KAKOM KOJIIe-
CTBE ¥ KaKOTO KadecTBa MpousBoanTcs. [Ipon3BoanuTeto HEOOX0MMO IIOHUMATh
TpeOOBaHMSI 3aKa39MKa B YACTH KAUECTBCHHBIX M IKCILTYaTallIOHHBIX XapaKTepH-
CTHKAaX MPOIYKIIHH.

C Hame#l TOYKH 3peHHS 3aKa3UYMUKH TAKOTO ypoBHs, Kak [IpaButensctBo PO,
VYupaenenue nenamu [pesunenra PO, wHble GenepanbHble MUHHCTEPCTBA U Be-
JOMCTBa 00SI3aHBI IT01aBaTh IIPIMEP COOCTBEHHBIMU IEUCTBHAMH 10 BHEIPEHUIO
u ucnonb3oBanuto GPP.

Takum 00pazoM, BHEPEHHE M PEATH3AIIS 3€JCHBIX ITyOINYHBIX 3aKyIIOK B
Poccun BO3MOXKHBI HCKITIOUUTENBHO B paMKaX pa3paboTaHHON KOHIETINH TIpa-
BOBOTO PET'YJIMPOBaHUS U (PHHAHCOBOTO OOCCIICUCHHUS MyOIMYHBIX 3aKyTIOK, HH-
TErPUPOBAHHOI B CHCTEMY HAIIHOHAJILHOTO PECYPCHOTO CHAOKCHHS.
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AnHoTraumus. PasBuBaercs Tema TpaHc(opMalMu IpaBa B COBPEMEHHBIX YCIO-
BUSIX. AKLIEHT CJIeJlaH Ha KOHLCTIMY KOHBEPreHIIMH YaCTHOTO U ITyOJMYHOro IpaBa.
OO00CHOBBIBAIOTCSI OCOOCHHOCTH B3aUMOJICHCTBHSI 9THX OTPAciieil MMEHHO ceifyac B
YCJIOBHSIX KPH3HUCA, PACKOJIA B TEOPUH IPaBa, KOI'/1a TPaIUIMOHHBIM B3I HA CUCTEMY
[paBa OTBEPIraeTCs; PacIUIbIBAIOTCS KPUTEPHHU OTpaciieoOpa3oBaHus, ux yxe 6oiuee 30,
a orpacJeil npaBa Oosnee coTHH. KpUTHKyeTCs ICEBIOKOHCTPYKIMS «IKOHOMHYECKOr0
paBay, HACTOMYMBO HAaBsA3bIBAEMAsl B KAYECTBE METraoTPACIi, HO TaK M HE IPU3HAHHAS
oduianbHOi HOKTpUHOH. OCHOBHOE BHHMAHHE YACICHO B3aMMONPOHHMKHOBEHHIO
YaCTHOTO U IyOJIMYHOTo 1paBa. Ha KOHKPETHOM COIOCTaBICHUH HOPM IPAXKAAHCKOI0
1 YrOJIOBHOT'O IIpaBa II0Ka3aHbl IpyOble OMIMOKH U IPEUI0KEHBI COOTBETCTBYIOLIHE pe-
LICHUSL.
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THs, Te3UC, OAJIaHC, MPUOPUTET, OOMaH, MPe3yMIILHsI
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Abstract. The article continues the development of the strategic problem of trans-
formation of law. The main directions of scientific research of domestic scientists are
analysed. The relevance of the topic is due to the phenomenon of private property in
Russia and its consequences in all spheres of life.

Objectives. The peculiarities of interaction of norms of private and public law (con-
vergence) are substantiated just now in the conditions of crisis in the theory of law,
when the traditional view of the system of law is rejected; the criteria of branch for-
mation are blurred.

Methodology. The methodological basis of the research is a set of methods of sci-
entific cognition, among which the system, comparative-legal and formal-legal meth-
ods take the main place.
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Results. The main attention is paid to the interpenetration of private and public law
norms. The pseudo-construction of "economic law" is critically evaluated. On a con-
crete comparison of the norms of civil and criminal law, gross errors in lawmaking
related to the defects of reducible alien norms are shown and appropriate solutions are
proposed.

Conclusions. The general conclusion is that it is necessary to create conditions for
the continuation of creative work of specialists representing public and private law. The
idea of the system of interbranch relations of civil law seems to be very fruitful.
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B nmBmnmcTHYeCcKO HayKe BCE aKTyallbHO, TOJNIBKO BBIOOp IIpenMeTra mccie-
JIOBaHHUS TIPEIOIIPEISIIICTCS KOHKPETHOH CONMaIbHOM OTpeOHOCThIO. BoBce He
MOKYIIAsICh Ha OE3rPaHNIHBINA 00BEM COBPEMEHHOTO OTEYECTBEHHOTO 3aKOHO 1a-
TEIHCTBA (JIaXKe U MOCIIE «THIBOTHHED ), TOMPOOyeM 00paTUTh BHUMAaHHE Ha 0CO-
OyI0 3HAUNMOCTH TPaHC(QOPMAINHU MIPpaBa B HACTOSIIEE BpeMs. USTKUX BHIBOJIOB
0 CYIIHOCTH TpaHC(OpMaIWH MTpaBa IMOKa HEeT, YICHBIC BUIST 3TO HOBOE SIBIICHIE
B HEKOTOPBIX ACTASX, ISl 000OIMICHNS, TIO-BUHIMOMY, BpEMsI €Ille He HACTAaIo.
B T0 e Bpems sICHO, UTO ¢ HEBHIAHHOW CKOPOCTHIO MOSIBIISIIOTCS HOPMAaTHBHEIE
MACCHBBI, CyIIECTBEHHO MEHSIOIINE OOMK M KAYECTBO MPEAIIECTBYIONIHX aKTOB.

B wactHOMpaBOBHIX paboTax 0OBIYHO MPOIECCH TpeoOpa3zoBanus (Tpancdop-
MaIyy) JACHCTBYIOIIETO 3aKOHOIATENECTBA AKTHUBHO 0OOCYXHarorcs. Jlpyroe
JIeTI0 — Ka9eCTBO MPO(ECCHOHANBHBIX apTYMEHTOB.

Y>ke MHOTO JIET H3BECTHO O TOM, UTO TPEICTABUTEIIM COBETCKON HAYKH COKa-
JICTOT O KPHU3UCE TeOprH Ipasa. [IaBHO MpesiokeHbl KOHKPETHBIE MEpPHI 10 YKPETI-
JICHUIO POJTH TEOpHH B yueOHOM tporiecce. Ho kauecTBo mpccepTaloHHBIX padoT
CBHUIETENIECTBYET O TOM, YTO TEOPHIO IIpaBa HEIOOICHNUBAIOT TETIEPh U OTACIBHEIC
Hay4JHBIe pyKOBOIWTENH. KeTaTi, B myOMMYHO-TIPABOBBIX HAyKaX B OCOOCHHOCTH.

VimeHHO UTHOpPHpPOBaHKE a30B TEOPUH MIPaBa, CO3IAHHOM TPYIaMHU COBETCKIX
YYEHBIX, IPUBENIO K PacKOIy B IOPUANIECKOM HaydHOM cooOmecTtse. PazMbiBa-
FOTCSI OCHOBHBIE TTOHATHSI IIPEKIE BCETO MOHSATHE OTpaciu mpasa. [lossuiocs 60-
nee 30 KpuTepreB pa3rpaHUUYCHUS OTpaciiell BMECTO TPAAUIIMOHHBIX MPEIMETA U
MeToza. U uro emre Oonee yAUBUTEIHHO, TEHEPh M OTPACIICH IIpaBa HACIUTHIBAIOT
oonee cotHu. Cpemt HEX (yTOOIBHOE MPaBO, MOJHOE TIPABO, JIeUeOHOE TIPaBO U
1.1. [1. C. 34-40]. Yucno ux pacrer.

3a 3TUM HECKOHYAEMBIM BaJIOM HOBBIX «OTpaclieil mpaBay» CTOAT AWCCEpTa-
MU, MOHOTpa(uH U CTaThu H3BecTHBIX aBTOpoB (FO.A. Tuxomupor, H.B. Bur-
pyk, T.5. Xabpuesa, E.M. Ammapuna u ap.).

Oco0yI0 aKTHBHOCTH [I0 CHX IIOp IPOSIBIISIOT U MPEACTABUTENN KOHICIIIHN
skoHOoMHUYeckoro npasa (E.M. Ammvapuna, B.B. Epmos, I'.®. Pyukuna). ITpu co-
NEWCTBIM CONMAHBIX M3AATEIBCTB M IpeXkIe Bcero kypHana «[ocymapcTBo u
mpaBo», B TeueHre 10 JIET MOSBUIOCH MHOTO MH(MOPMAIIUU B TIOJUICPIKKY DTOH
«METa0TPaCIH» POCCHICKOTO TpaBa. OnmyOIMKOBaHBI OOCTOSTEIBHBIE 0030pBI
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MaTepHaIOB HECKOIBKUX HAyUIHO-TIPAKTHIECKIX KOH(EPEHIIHi Ha TeMy « DKOHO-
MHUYECKOE TIPaBO: TEOPSTUICCKUE U IPUKIIAJTHBIC ACTICKTED».

OCHOBHOI1 T€3HC CTOPOHHUKOB SKOHOMHYECKOTO IIpaBa — HEOOX0quMa MOCTY-
maTeJIbHAsT KOHBEPIeHIUSI OCHOB Pa3NMYHBIX 00JacTell 3HaHWH (IpaBa, SKOHO-
MUKH, TICHXOJIOTHH, KHOEPHETUKH U JIp. ).

DOKOHOMHYECKOE MPaBO MO3UIHOHUPYETCS KaK HOBask MEraoTpacib, KaKk HH-
HOBAaI[MOHHAS TEXHOJIOTHS, 3aCIyKUBAIOIMIAs TOKTPUHAIBHOTO MPU3HAHUS O(H-
HMaTFHON HAyKOW. A cama MeTaoTpacib OMPEIEISIeTCS €€ TBOPIIAMU KaK MPaBo-
BOE IOCTPOCHHE, OCHOBAHHOE HA CHCTEMHOU PEENINN OCHOB BCEX IOKTPH-
HAJBHO TIPH3HAHHBIX OTpPACIC MaTepHalbHOTO POCCHHCKOTO IpaBa M Iepe-
CTPYKTYPHUPOBAHHOE B COOTBETCTBHH C aKTYaJIFHBIMHA OT€UECTBEHHBIMH HAIIPaB-
JICHASIMH 1 BUIAMA YKOHOMHYECKOH NIESTEIBHOCTH.

Jl1st cephe3HOI KPUTHKH 10 CYIIIECTBY BOIIPOCA HET HA MAJICUITIIETO OCHOBAHMS.

I'poMO3IUTE TICEBAOHAYYHYIO KOHIICTIIIHIO «IKOHOMHYECKOTO TIpaBa» M pac-
CUHTHIBATH Ha ee O(PUIIHaIbHOE IPU3HAHNE B KAUECTBE METa0TPACIIH, KaK BUIHO,
BITOJTHE PEANEHO B YCIIOBHSAX PHIHOYHBIX OTHOIICHUH.

OnHuM U3 IEWCTBUTEIHHO aKTYabHBIX HAMTPABICHUH B YaCTHOIIPABOBOM JIOK-
TPHUHE CTajla peann3alsi Teopun KoHBeprennuu. Cama 1mo cede 3Ta Teopus u3-
BECTHA TaBHO, COBETCKHE TECOPETUKH IIPaBa TOKE BHECIIM CBO BKJIA]] B €€ pa3BH-
Tre. Ha muBMIIMCTHYECKYO TTOYBY 3Ty Teoputo nepeHec mpodeccop H.M. Kop-
ryHoB [2].

KonBeprenmus moHnMaeTcs Kak B3aHMOIIPOHUKHOBEHHE YaCTHOTO U Ty Omid-
HOTO IpaBa. 3a STUMH TE3UCOM MpPEAIoIaraeTcsi OECKOHEYHOE TEOPETHIECKOE
MIPOCTPAHCTBO, KOTOPOE 3aIMONHACTCS BEAYIINMU POCCHHCKIMHE IHBUIACTAMH.
[enTpanbHbI Bonpoc — 00 3P HEKTUBHOCTH UCIOIB30BAHUS TEOPHH KOHBEPTCH-
UM JUIS TIONCKa ONTHMANBHOTO OaaHca MeXIy 3JIEMEHTaMH YacTHOTO M IMy0-
JIIYHOTO TIPaBa.

Becbma mIogoTBOpHOW MpENCTaBISIETCS HACS O CHCTEME MEKOTPACIIEBBIX
cBsi3elt rpaxkaanckoro npasa [3. C. 346-355]. Ilo cytu, npemioxeHa cxema mpa-
BOBBIX CBSI3€H, JOCTOWHAS pean3aliy B KAaHIUIATCKAX JUCCEPTAUIX.

3acy)kuBaeT BHUMAaHHS M OJTHA U3 HEMHOTUX TI0Ka MOHOTpa(uii, aBTOPBI KO-
TOpO# yOSKIArOT B TOM, YTO Ha COBPEMEHHOM 3Tarie HanOONbIIMK 3PQPEeKT OT
Pa3BUTHS TCOPUU KOHBEPTEHIIUH YaCTHOTO U ITyOJIMYHOTO TpaBa MPOSBISIETCS B
chepe 3amUTH CYOBEKTUBHBIX MPaB rpakaaH [4].

BbIBOI Cepbe3HbIi U CMENBIN, HO He OECCITOPHBIN.

KonBepreniust my0IMYHOTO B YaCTHOTO TIpaBa Oblia, €CTh M OYIET; 3TO sSIBJIC-
HHUE 3HAKOMO Ka)KIOMY IOPHUCTY, IPUMEHSIOMEMY 3aKOHOIATEIECTBO H TIPO CO-
BPEMEHHYIO TEPMUHOJIOTHIO HE BEIAIOIIEMY .

N B CCCP 0ObuM sIpKHE H CIIOXKHBIC COOBITHSI, 00yCIIOBIICHHBIC B3aHMO/ICH-
CTBHEM HOPM, MHCTUTYTOB U OTpaciieil mpasa. YacTHOTO mpasa, Mo CyIIeCTBY, HE
OBLII0, TOTOMY H CTOJIKHOBEHHS SJIEMEHTOB ITPABOBOI CHCTEMEI (B HEIHEIITHEM T10-
HHAMaHHUH) OBITh (POpPMaNTBHO HE MOTJIO.

B3anMornpoHuKHOBEHHE 00HAPYKUBAIOCH HE TOJIBKO B TEKCTaX HOPMATHB-
HBIX aKTOB, HO ¥ B BaYKHBIX COIMAIBHBIX ITOCIICICTBHAX, Yallle HETATUBHOTO Xa-
pakrepa. MHorue emie moMHST cT. 62 «OCHOB TPakIaHCKOTO 3aKOHOIATEIHCTBA
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Coro3a CCP u coro3ubIx pecrryonuk» (nanee — OI'3) ot 1 mas 1962 r. B kauecTBe
HCKITIOUCHUS MPEeIyCMaTPUBAIOCH BBICEIICHHE B CYACOHOM IOpSIKe Oe3 mpemo-
CTaBIICHUS XUJION IUTOMIAIN pabouiX W CIIy)KaIluX, IPEKPaTHBIINX TPYIOBEIC
OTHOIICHHUS B CBSI3U C YBOJBHEHHEM 10 COOCTBEHHOMY KCIAHHIO MIIH 33 Hapy-
[ICHNE TPYIOBOW IWCIUIUIMHBL, WM 32 COBEpIIeHUE npecTyruieHus. CrucKu
MIPENPUITAN U yIPEKIEHUH, IMEIONIIX 3TO MPaBo, ycTaHaBnuBamrch CoBeTOM
MunnctpoB CCCP u CoBeTaMy MUHUCTPOB COIO3HBIX PECITYOITHK.

OTH HOPMBI KOCHYJINCH MIJUIHOHOB JIFO/ICH, KOTOPBIX «IIPUKOBAJI K Ipea-
npusaTAo. OCHOBHOW TOTOK JKAJIOOIIMKOB COCTABJISUTH 3TH paOOTHUKH;, OBUTH M
9KcIecchl. V3BECTHO, YTO MpPEeACTaBUTENM LEHTPAIBHOW BIIACTH MPOBOIMIH
OTPOMHYIO paboTy 10 peTHOHAM C CYIbsIMI M OPUCHTUPOBAIIH WX HA PEIICHIS B
TTOJIB3Y BBICEISIEMOT0 PabOTHUKA, T.€. CT. 62 OI'3 He nelicTBOBaJIa, IO-BHANMOMY,
B OONBIIMHCTBE CirydaeB. KcTaTw, HammcaHO 1O 3TOH MHpoOIieMaThke HEMAo
Hay4YHBIX padoT.

PazymeeTcsi, B peabHOI KU3HU aKIESHT OBUT C/ICNIaH BOBCE HE HA TEOPUH KOH-
BepreHnuy. B HacTosimiee BpeMs, KOTla MOXHO AEHCTBUTEIHHO Pa3BUBATH TEO-
puto npodeccopa H.M. KoprryHoBa, BakHO HE 3a0BITh O BOBMOXKHBIX HET'aTHB-
HBIX MTOCJENCTBUAX, OCOOCHHO B IPOIIECCE 3aKOHOTBOPUYECTRA.

BwMmecTe ¢ TeM BpsiI M CTOUT MEepeoLieHNBATh PEHOMEH KOHBepreHny. Ecim
MIPOCTO 3ayMaThCs O CYIIHOCTH HAYYHOU JEATSIFHOCTH IOPUCTA U €€ Pe3yibTa-
TaX, TO CTAHET SICHO, YTO MBI TOJILKO TEM U 3aHUMAEMCs], 9TO BBISBIISIEM HECOBEP-
IICHCTBA 3aKOHOAATEIBCTBA M JaeM PEKOMEHAINH TI0 X yCTpaHeHuio. B TBop-
YEeCKOM IPOIIECCE BIIOJHE 3aKOHOMEPHO HCIOIB30BAHUE HOPM PA3THYHON OTpac-
JIeBOH IpHHAUISKHOCTH. 1 BOOOIIE yiKe JOTOBOPHIIHCH, 9TO HET «IHUCTHIX OTpac-
JIek; TOCTATOYHO B3ATh JIIO00H JIelcTBYIoNIMIA Kosieke Poccuiickort Deneparym,
9T00BI yOeauThes B 3ToM. CaMoe HHTEpPEeCHOE 3aKIII0YaeTCs B KAYECTBE B3aHMO-
NEHCTBUS pa3HOOTPACIIEBEIX HOPM B YCIOBHSIX HX COTIACOBAHHOCTH, TAPMOHIY-
HOTO COCYIIIECTBOBAHMS, 00YCIOBIEHHOTO, B CBOIO OYepeb, TOUHOCTEHIO, TEOpe-
TUYIECKOW 0OOOCHOBAaHHOCTBIO COSANHSIEMBIX MpaBuil. CBOAUMBIE HOPMBI JOJKHEI
OBITH Oe3ynpeyHbl camu 1o cebe. Kazamoch Obl, Bce MpeAeabHO SCHO, HO OTKYya
e OepyTcss MHOTOUHCIEHHBIC W SIBHBIC HApYyIICHUS, (PaKTHl WTHOPHPOBAHHS
YCTaHOBIICHHBIX TIPaBIII?

OnuH UX U3BECTHBIX MPUMEPOB JACCITKH JIET MPUCYTCTBYET B CT. 5 YTOJIOBHO-
MpoIeCCYaIBHOTO KoJiekca Poccuiickoit Meaeparuu (B crapoM YTOJIOBHO-TTPO-
neccyanbHoM Koniekce PCOCP ato Obuia c1. 34). Kareropuuecku Helb3s Tpu-
HATH copepkanne 1. 3,4 u 37 ct. 5 VIIK PO. ®opMynnpoBKu 3TUX HOPM MTPUBO-
ISIT K MBICITH, YTO COCTABHUTEIN HTHOPHPOBAJIN (PaKT CYIIECTBOBAHUS CEMEHHOTO
3aKOHOIATENFCTBA, a IPAaBONPHMEHHUTENN MO-TPEKHEMY PYKOBOACTBYIOTCS
«HAPOAHOI» MPE3yMIIIIEH, YTO CEMEIHOE TTPaBO 3HAIOT Bce. B pe3ynbrarte cy-
MIPYT Ha3bIBACTCS POACTBEHHIKOM, a €IIe YIOMHHAIOTCS CBOHCTBEHHUKH, O KO-
TOPBIX Ja)kKe CHEUANICTHI-CEMEHHUKN MPEAIIOYNTAIOT HE TOBOPHUTH, TaK Kak
CBOWCTBO I10 00IIEMY MPaBIITy HE UMEET IOPUIMYECKOTO 3HAUCHHA. 3aTo o0pa-
maeT Ha ceOs BHUMaHHE JIOOONBITHAS HOPMATHUBHAS KOHCTPYKIHUS «OJHM3KHE
munay (1. 3 ct. 5 YIIK P®). byksaneHoe TonkoBanue 1. 3 1. 5 YIIK P® no3so-
nsieT 0003HAYUTH ATY KaTerOpHio CyOBEKTOB B IBYX HITOCTACSX:
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1) CBOHCTBCHHHUKH;

2) TUYHO TOPOTHE TPAXKIAHE.

[Mocnemnre mo TEKCTy 3aKOHA — JTO JIMIA, KHU3HB, 3M0POBbE, OJIArOMOIydrne
KOTOPBIX JTOPOTH. .. B CHITY CIOKUBIIUXCS JIMYHBIX OTHOIICHHH.

OTH HOPMBI JAafOT OJaroJaTHYIO MOYBY UIS 3IIOYIOTPEOICHUH — 3TO U €CTh
OIMH W3 MPHU3HAKOB KOPPYIIIMOTEHHOCTH. JTa HOpMa, KOHEYHO, CBOETO poja
«meneBp». Ee moapoOHbIi KpUTHYSCKUN aHAIN3 OIMyOINKOBAaH HEOJHOKPATHO
(1991, 2008, 2015 rr.). Kakoii-mubo peakiuu Kak He ObLIO, TaK U HET.

[MpuHIMNIIaNTEHO BaXKHO, YTO apTYMEHTHI [IUBIUIICTOB HE O3HAYAIOT BTOPIKE-
HUS Ha «9yKyI0» TePPUTOPHIO. Peub uaet 00 0YeBHIHBIX TPYOBIX omHOKax, 00
a3zax ceMeHHOro IpaBa, TOCTYIMHBIX JaKe U JHIaM 0e3 IOPHINIECKOro JIHKOe3a.
Hpyroe neno, 4To MpUBEIYHAS HAM OTpacieBast 3aMKHYTOCTb, y3Kasl CIIea3a-
Ul IPEMSATCTBYIOT MOCTHKEHUIO TOHKOCTEH APYTOM HayKd. DTO TIaBHAS MPH-
YHHA HEYAAYHBIX ¥ CIIOPHBIX PEIICHUH MHOTHX aKTyaJIbHBIX Ipo0IIeM B mporiecce
paBOTBOpYECTBa. B 00CYKIeHNN MPOSKTOB HOPMATHBHBIX aKTOB, COMEPIKAIINX
HOPMEI pa3HBIX OTpaciieil, Ha PaBHBIX IIPaBax IeJIECO00pPa3HO MPHUBJIECKATH CIIe-
[IUAIIIICTOB U SKCIEPTOB COOTBETCTBYIOMIEH oTpaciy. XOTS U B COBETCKOE BPEMSI
HEeMallo OBLIO TPETEH3UI B CBS3H C TEM, YTO TPAHCIIOPTHOE 3aKOHOAATEIHCTBO
MIUCAJIH JKEJIe3HOIOPOKHUKH, a 3aKOHOIATEIECTBO MO KAMTAIEHOMY CTPOHUTEIh-
CTBY CO3J[aBaJIl CTPOUTEIIH.

BianMmoneiicTBie oTpaciieil Kak IpeaMeT HaydHOTO WCCIICHOBAHUS IIPH-
BIIEKJIO 0c000 BHUMaHHUE B CBs3U ¢ pacnagoM CCCP u pa3pynieHHeM COBETCKOM
MIPaBOBOI CHCTEMBI. BOCCTaHOBJICHHE YaCTHOTO IPaBa B OTEUECTBEHHOM 3aKOHO-
JATEJIBCTBE IO CYMIECTBY SBIIIOCH CITYCKOBBIM KPIOYKOM LIS TII00ATBHBIX H3Me-
HEHHH BO BCeX cepax xu3HA. HoBbIe OTHOMICHNST 00YCIOBIIIN TIOSIBIICHHE HO-
BBIX TOPHU30HTOB JIJIS KCCIIeIoBaTelIel. Bonpock! B3aMOEHCTBUS HOBOTO (heHO-
MEHa C U3BECTHBIMHU TPAAUIIMOHHBIMA OTPACIISIMH TIPaBa IPHOOPEIH MepBOOYe-
penHyro 3HaYuMOCTh. OCOOCHHO OTYETIMBO IPOSBIIINCE CIIOKHOCTH IPOUCXOIS-
mieii TpancopMaIuy Kak B IPAaBOTBOPUYECTBE, TaK U B IIPABOIPUMEHEHHN.

HauGoinee 3ameTHBI Ip0oOIeMbI BTOPKEHHUS YaCTHOTO TIpaBa B yrojiopaoe. O0-
HaAPYKIIIOCh HEKOPPEKTHOE HCIIOIB30BAHIE YaCTHOIIPABOBHIX MOHSATHH B TEKCTE
VYronmoBHoro kogekca Poccuiickoit ®@enepannu. OCTpPOBKH 4YacCTHOTO TIpaBa B
BHJE OTICIBHBIX HOPM O COOCTBEHHOCTH, UMYIIECTBE, CACTKAX U ZIP. B TEKCTE
YK PO, mpsmo ckaxem, He syumero kadectBa. Copepxanune ['maB 21 m 22
YK P® cBuneTenbcTByeT 0 HEKOPPEKTHOM HCIIONH30BAHUU TEPMHHA «HMYIIE-
CTBO». DTOT TEPMHH U eT0 Tpon3BoHbe B YK P® ynoMuHaI0TCS TOBOIBHO Ya-
CTO, HO HE BCer/1a 0e3ympedHo OTPakaloT ColepKaHue JTaHHOTO MHOTO3HAYHOTO
noHATHsL. Hampumep, HeyZauHBIM IPENCTaBISICTCS HAYallo AWCIO3UINA 9. |
ct. 195 YK P®: «CokpriTHE MMYIIECTBA, UMYIICCTBEHHBIX MPAB I UMYIIE-
CTBEHHBIX 00SI3aHHOCTEH, CBeICHHI 00 MMYIIIECTBE, O €r0 pa3Mepe, MECTOHAXOK-
JIEHUH JIMO0 WHOW WH(popMaIud 00 UMYIIECTBE, UMYIIECTBCHHBIX MTPaBax HIIA
UMYIIECTBEHHBIX 00s3aHHOCTSIX, IIepeada IMYIIeCTBA BO BIIaICHUE HMHBIM JIU-
aM, OTIY’KICHUE WA YHUYTOKECHUE UMYIIECTBA. ...

ComnocTaBisist 3TH HOPMEI ¢ conepkanueM ct. 128, 130, 132, 133! I'paxnan-
ckoro kojekca Poccutickoii denepanny IpruXoauM K BEIBOLY O HEOOXOIUMOCTH
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cokpamienns nucno3uruu 4. 1 cr. 195 YK P®. HyxHO 3aMeHUTH OHUM CITIOBOM
«AMYIIECTBO» BCE MPOM3BOJHEIE OT HEeTo cioBa. dpasy «cBeneHnit 06 MMyIe-
CTBE» MOXKHO TIOHSTH U H3JIOKHUTH OJHO3HAYHO KaK COKPBITUE JII000# HHPOpMa-
nun. HekoppekTHO BbIpakeHa W OOBEKTHBHAS CTOPOHA JTOTO IPECTYIDICHUS,
ecim y4ecTh cogepxkanue ct. 209 'K PO.

TpynHO ynepaTeCst 1 OT KpUTHKA HOPMEI 4. 1 c1. 1272 VK P®. Henpuemine-
MO Ka)XeTcsl OpPMYITHPOBKA «HCIIOJIH30BAHHUE TPYIa UEIOBEKA, B OTHOLICHUH
KOTOPOTO OCYIIECTBIISIFOTCS ITIOTHOMOYHS, IPUCYIIHE IIPaBy COOCTBEHHOCTH. ...

MHoro0 HapekaHu# MOYKHO CJIENIATh U 1O MMOBOAY KaueCTBAa MHOTOCTPAIaTbHON
I'maBer 22 YK P®, B KOTOpO#, B YACTHOCTH, HCIIOIB3YETCSI TEPMHUH «CIEITKAY.
OcobenHo ys3Buma ct. 174 YK PO.

B3anMoneiicTBIe YaCTHOTO U MyOJIMYHOTO IPaBa MO3BOJIET BEISIBUTE TIOTPa-
HUYHBIE TPOOJIEMBI. DTO TPEKAE BCETO HEOIHO3HAYHOCTh MOHSTHHHOTO arlma-
paTa B CBOAMMEBIX oTpacisix. Hampumep, Te3nc «(huHAHCOBBIE OIIepaiyl 1 ApyTHE
CIICJIKH C JICHe)KHBIMU cpenctBammy» (cT. 174—174' YK P®D) st mucio3uiuy He
TOAWTCS B CHITy HETOUHOCTH.

B HOpMax myOJMYHOTO MpaBa HETPYAHO OOHAPYKUTh TEPMHHBI «OOMaH»,
«HACWIIHE», «yrpo3a». O003HavyaeMble UMH IOHSTHS IO CYIIECTBY SIBIISIOTCS
YHHUBEpCAITbHBIMU. [IpHOpUTET B MX MCCICIOBAHNH MPHHAIJICKHUT BCE K€ yTro-
JIOBHO-TIPABOBOM TOKTPHHE, YTO IPUHINIHAIGHO Ba)KHO IIPH CTPEMIICHUH K Oa-
JAHCY HHTEPECOB, K TAPMOHUYHOMY Pe3yNIbTary. M 9TO IpUTOM, 94TO B YaCTHOM
mpase 0e3 Ha3BaHHBIX MOHATHI He 000MTHCE. UTO e TOBOPUTH 00 aKTyalTbHOCTH
HayYHBIX UCCIIeIOBaHUH Ha 3Ty TeMy? [IpumMeps! n3 MoBCeHEBHOM KU3HN HABO-
ISIT Ha MBICHB, YTO TPE3yMITIIAN TIOpa MEHSTh, YTO KOHTPAreHT, CKOpee BCETO,
HMEET HaMepeHHue 0OMaHyTh, BBECTH B 3a0JIyKIICHHE.

Teopueli MomeHHUYECTBA YK€ 3aHUMAITICH JTaXke B Ilapckoit Poccum, mpasaa,
TorJa OBUI APYrod ypoBeHb 3HaHWH. [IpaBOBOIl acIeKT BO3MOXHOT'O HAYYHOTO
HCCIIEIOBAHMUS BHIUTCS B OOBEIMHCHUN YCHIIMHA MPEICTaBUTENCH KaK ITyOImd-
HOTO, TaK ¥ YaCTHOTO IIpaBa.
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KyJabTypHble IpaBa 4ejioBeKa B YCJI0BUAX MG poBU3anMH
Esena AsnexceeBna CaBuenko’

! Unemumym 3axonodamenvcmsa u cpasHumenvnozo npagosedetiis
npu [lpasumenscmese Poccutickoti @edepayuu, Mockea, Poccus, elen_savchenko@bk.ru

AHHoOTanus. PaccMaTpuBaioTcst KyIbTypHbIE MPaBa KaK caMOCTOSITEIIbHbII OJI0K
(byHIaMEeHTaIbHBIX [paB yYesoBeKa ¢ yueToM BceoOlieid neknapanuy npas desoBeka
1948 r. u MexayHapoHoro nakra o0 3KOHOMHUYECKUX, COLUAIBHBIX U KYJIBTYPHBIX
npaBax 1966 r. AHanu3upyercs, Kak HU(PPOBbIE TEXHOIOTHU TPAHCHOPMHUPYIOT KyIIb-
TypHbIE [IPaBa 4eJIOBEKa, KaKie Oapbepbl HOSABIIAIOTCS B pealn3aliy KyJIbTyPHbBIX IPaB
4eJoBeka B yclnoBmsaX Iudposusanun. Bo ucnonnenne Ykasa [Ipesunenrta o Hauuo-
HaJIbHBIX LIEJISIX M CTPATErHUeCKUX 3a7a4ax paspadoraH nacnopt HaumoHaisHOro npo-
ekrta «KynbpTypay, KOTOpBIii BKIIO4aeT B cebst Tpu (eaepanbbix npoekta: «Kynbtyp-
Hast cpenay, «TBopueckue noam», «{udposas KynbTypay.

KiroueBble ciioBa: KyJibTypHbIE IpaBa, HIM(POBbIE TEXHOJIOIHHU, Oapbepbl B pea-
JIU3aMK KyIbTypHBIX IpaB, NFT-TokeHbI

Jnst uurupoBanus: Casuenko E.A. KynerypHsle npaBa yenoBeka B YCIOBHUAX LUQ-
poBusauuu // BectHuk Tomckoro rocynapctBeHHoro ynusepcureTa. IIpaBo. 2023.
Ne 49. C. 151-164. doi: 10.17223/22253513/49/13
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Cultural human rights in the context of digitalization
Elena A. Savchenko'

! Institute of Legislation and Comparative Law under the Government
of the Russian Federation, Moscow, Russian Federation, elen_savchenko@bk.ru

Abstract. The article examines cultural rights as an independent block of funda-
mental human rights. Cultural rights are analysed in the light of the 1948 Universal
Declaration of Human Rights and the 1966 International Covenant on Economic, Social
and Cultural Rights.

The purpose of this study is to consider the need to modernise legal regulation to
balance the risks associated with the use of digital technologies in the cultural sphere.
The author identifies the issues arising in this area, examines in detail the various defi-
nitions of culture and, accordingly, the component of human cultural rights at different
stages of society's development.

The author analyses how digital technologies transform cultural human rights and
what barriers appear in the implementation of cultural human rights in the conditions
of digitalisation. In pursuance of the Presidential Decree on National Goals and Strate-
gic Objectives, the passport of the National Project "Culture" has been developed,
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which includes three federal projects: "Cultural Environment", "Creative People", and
"Digital Culture".

NFT-tokens are considered as an analogue of a digital certificate, which secures the
right to own a unique digital object in the cultural sphere.

Classical general scientific and traditional methods of legal science are used as a
methodology of the research.

It is concluded that the main barriers to the realisation of human cultural rights in
the conditions of digitalisation are: lack of social advertising about available digital
information resources on culture; lack of access to the Internet (for example: high price
for the service or geographical factor); lack of skills to use digital information resources
on culture.

Keywords: cultural rights, digital technologies, barriers to the realisation of cul-
tural rights, NFT tokens

For citation: Savchenko E.A. (2023) Cultural human rights in the context of digitali-
zation. Vestnik Tomskogo gosudarstvennogo universiteta. Pravo — Tomsk State Univer-
sity Journal of Law. 49. pp. 151-164. doi: 10.17223/22253513/49/13

MBblI ¢ yIOBOJIBCTBUEM CITYIIAEM T€X, KTO TOBOPUT HAM
0 HAIlIKX MPaBaX, HO Mbl HE JIOOMM, YTOOBI HAM HAIIO-
MHUHAJIHU O HAIIUX O00S3aHHOCTSIX.

. Bepx

Hudposuzanus CymecTBEeHHO BIMSACT HA MPAaBOBOE PETYIHPOBaHHE (yHIA-
MEHTAJBHBIX IPaB YEJIOBEKa, M ITO YK€ HEOCIOPUMBIH (haKT, «TpamulHOHHO
IpaBa YeJOBEKa ONPENEIIOTCS Yepe3 KAaTeropHio BOSMOKHOCTH M TIPEACTABIIS-
IOTCSl KaK YCTaHOBIJICHHAS! MEXIYHAPOIHBIM IIPAaBOM, KOHCTHTYLHSMH M 3aKO-
HaMH Mepa BO3MOXKHOCTH MHIUBHIA M30UpPaTh BUI U (HOPMY CBOETO TOBEICHHUS
B pa3imuHbIX cepax» [1. C. 12].

B T0 )¢ BpeMs MOSIBIISIOTCS M TaK Ha3bIBaeMble U(poBEIe mpaBa. [IpuMenn-
TEJBHO K TeME HAIIETO WCCIICAOBAHUS B KaUeCTBE TAK HAZBIBAEMBIX IH(PPOBBIX
MIpaB MOXXHO OTMETHTE:

— MpaBO Ha JOCTYI, HCIIOJIH30BaHHE, CO3MAHHUE M ITyONMKAIUI0 HU(PPOBBIX
MIPOU3BEICHIH;

— IPaBo Ha JAOCTYTI K HH(POBHIM HH(GOPMAIIOHHEIM pecypcaM O KyJIbType;

— paBo Ha ucnoiab3oBanue NFT-TokeHOB Kak aHayora mudpoBoro cepTudu-
KaTa, KOTOPBIH 3aKPEIUISIeT IIPaBO BIAJCHUS YHHKAJIHHBIM TUPPOBEIM 00BEKTOM
B chepe KyJIbTyphI.

BesycnoBHO, KOHIIETITNS KyJIBTYPHBIX IpaB delloBeKa OyJaeT MEHAThCS B 3a-
BHCHMOCTH OT YCJIOBHI HX peaJi3alliyl U OT IIPUMEHEHHUS TOH WITH HHOH U pO-
BOM TEXHOJIOTUH.

Lenblo maHHOH CTAaTHH SABISIETCS] PACCMOTPEHHE BOMPOCA O HEOOXOIUMOCTH
MOJICpHH3ALNH IIPABOBOTO PETyITHPOBAHIS, 00CCIICUNBAIONIETO COaTAaHCHPOBAH-
HOCTBH PHCKOB, CBS3aHHBIX C HCIOJIB30BAaHAEM LMU(PPOBBIX TEXHOJIOTHH B chepe
KYJIBTYPEIL.

B pamkax mccienoBaHus TakKe 3aTPOHYT BOIPOC O HEOOXOAMMOCTH CO3[a-
HUS COOTBETCTBYIOIIMX IIPABOBBIX WHCTPYMEHTOB, CIIOCOOCTBYIOIIUX TOMY,
YTOOBI 00CCIIeUNTh ONpeACiIEHHbIE Oapbephl B LENAX CHIDKCHHS HETaTHBHOTO
BIIISIHUS Ha PEaTU3alnio KyIbTYPHBIX IIPaB HEB3aNMO3aMECHSIEMBIX TOKEHOB.
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[Mockonbky mpaBo Ha co3maHHE M ITyONUKAIHi0 IUQPOBBIX MPOM3BEICHAN
JOJDKHO OCYIIECTBIIATECS B MHTEpEcax JIOJEH, TO CTOMT OOpaTUTh BHUMAaHHE Ha
cnoBa miaBbl SpaceX Mnona Macka, coyupenutens Apple Ctua Bo3nska, JH-
Ipio SlHra M eme OKOJNO THICSYM MCCIEeIOBaTeNe HCKYCCTBEHHOTO MHTEIUICKTA,
KOTOpBIEC TIPHU3BAIH «HEMEIJICHHO MPHOCTAHOBHUTH» OOYUCHHE CHUCTEM HCKYC-
CTBEHHOT'O MHTEJUIEKTA, «00Jiee MOITHBIX, ueM GPT-4» [2].

Kak MpI y’xe oTMEeTHIHN BEIIIE, IA(POBBIE TEXHOIOTUH aKTHBHO TpaHCHOPMHU-
PYIOT Bce CTOPOHBI OOIIIECTBEHHOM JKH3HH, B TOM YHCJIE U KyJIbTypHBIE IIpaBa de-
nmoBeka. OHAKO HETB3s 3a0bIBaTh, YTO Bceolmmas nexmapanst mpaB 4ejioBeKa
1948 1., MexxayHapOaHbIH aKT 00 3KOHOMHUYECKHIX, COITHATBHBIX M KYJIBTYPHBIX
mpaBax 1966 T. SBIAIOTCSA MEXKIyHAPOTHBIMU CTaHIAPTaMHU B 00JIACTH TIPaB de-
JIOBEKa, BKIIFOYAs KyJIbTYypHBIC IIPaBa.

Bcemomuanm, uro Jleknapanus Oblia MPOTECTOM MPOTUB YKacoB BTopoit mu-
POBOH BOMHBI, IOATOMY HCXOZs M3 IMUPOKOTO CIIEKTPa HMCIIOJIb3yeMOl 0a3bl, B
Jlexmapaiin CTaiu paccMaTpUBATBCS TaKWe pa3feibl MpaB, KaK COIHAIBHBIE,
HSKOHOMUYECKHUE, KyTbTYPHBIE.

PaccmarpuBas ocHOBHBIE TOJIOXKeHMsI Jlekmapanuu, cieayeT oOpaTHTh BHH-
MaHHE Ha TO, YTO KYJIBTYpHBIC IpPaBa BBIICICHBI KaK CAMOCTOSTEIBHBIN OJIOK
MpaB: «...KaXKIBIH YEIOBEK MMEET IPaBO CBOOOJHO y4acTBOBATH B KYJIBTYPHOM
KHU3HH OOIIeCTBa, HACIAKAATHCS HCKYCCTBOM, y4acTBOBAaTh B HAYYHOM IIPO-
rpecce  MoJb30BaThes ero Omaramu» (ct. 27) [2].

PaccmarpuBas KOHIENIINIO KYJBTYPHBIX IIPaB YeJOBEKa B YCIOBHAX IU(po-
BH3AIIH, HEOOXOIMMO IIPOaHAIN3NPOBATE PA3IHIHEIC ONPEAeTICHUS KyIbTYPhI 1
COOTBETCTBEHHO, COCTABJISIONIYIO KYJIBTYPHBIX IIPaB YeJIOBEKa Ha pa3HBIX dTarax
pa3BuTns obmectBa. Kakue jxe ObUTH BasKHEHIIINE ATAlbl TOHAMAHHS KYJIbTYPBI
B MHPOBOM HayKke?

CaMBIM paHHUM SIBIIIETCS IPEICTABICHUE O KYIbType Kak 000 BCeM, UTO CO-
3/1aH0 yenoBekoM' . Jlajiee CI0BO «KyJIbTypay, TOHUMAEMOE B TIEPEHOCHOM 3Ha-
yeHnn B «TyckynaHckux Oecenax» (Mapk Tymmmii [{uniepoH), ynotpedmnsercs B
CpaBHEHUH (PHIIOCOPUH C «KYIBTYPOH IIyIITHY.

Camyoins [Tydennopd canran, 9To MOHATHE «KYIBTYPa» MOKET IIPHUMEHSTHCS
TOJIBKO K «UEJIOBEKY MCKYCCTBEHHOMY», T.€. BOCIINTAHHOMY B OOIIIECTBE, a YeII0-
BEK «ECTECTBEHHBIN, 10 €0 MHCHHIO, aCCOLIUIPOBAIICS C UETIOBEKOM HE0Opa3o-
BaHHBIM.

B HayuHBI U MOBCeTHEBHBIN OOMXO] CIIOBO «KYJNBTYPa» BBEICHO B KHUTE
«OTBIT HCTOPHH KYJNBTYpHI YesoBeueckoro poma» (M.K. Anenynr).

Y Horanna ['otdpuna ['epnepa B kaure «Muen k punocodhun u HCTOpUH de-
JIOBEYECTBA» CIOBO «KYIBTYypa» YK€ HAIONHACTCS (PUIOCO(CKAM CMEICIOM U
YHOTpeOIIeTCs BO MHOKECTBEHHOM YHCIIe, TEM CaMbIM HOIYSPKUBAsT YHUKAIb-
HOCTB Pa3IMYHBIX HAIIHOHANBHBIX KYIBTYD.

! B NaTHHCKMX UCTOYHUKAX BIIEPBBIE CIIOBO «KYJBTYPa» BCTPEYAETCS B TPAKTATE O 3EMIIE-
nenun Mapka [Mopuwst Karona Crapiuero (234-148 rr. 1o H.3.) De Agri Cultura (okosno 160 r.
JI0 H.3.) — CaMOM PaHHEM MaMATHHUKE JTaTUHCKOM MPO3bIL.
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Wmmanynn KanT oTMedan OTpBIB IUBIIIM3AIAA OT KYJIBTYPHL, T.€. KyJIbTypa
pa3BUBAETCS MEIJICHHEE, YeM [UBIIIH3AMNS, UYTO «SIBISIETCS MPUINHON MHOTHX
O€J1 4YeJIOBEYECTBAY.

B pycckuit TeKCHKOH CI0BO «KYJIBTypay BOILIO JUIIG ¢ cepenuHbl 1830-x rr.
[3. C. 139]. lanuun MuxaitnoBud Bennanckuii ykassiBaet, uto «lIpupoma — Bo3-
JIeTaHHAas! TyXOM deloBedecknM, ectb Kymprypay [4. C. 196-197].

[To maennro Huxomass Anexcanaposuda bepasieBa, KymbTypa sIBIsIeTCS pe-
3ynbTaToOM JuddepeHIrany pemruo3noro kyibta [5. C. 196].

Bceobmas nexmaparus FOHECKO o kynbTypHOM pa3HO0Opasuu orpenenser
KYJIBTYpY KaK COBOKYITHOCTb IIPHCYIINX OOIIECTBY M COLUATBHOM IPYTIIE OTIIH-
YUTETHHBIX MPU3HAKOB — TyXOBHBIX M MATEPUAIIBHBIX, HHTCIUICKTYTBHBIX ¥ YMO-
[HOHATBHBIX — U YTO IIOMIMO HCKYCCTBA W JIMTEPATypHl OHA OXBATHIBAET 00pa3
KH3HHU, KyMCHUE KUTh BMECTE», CHCTEMEI IIEHHOCTEH, TPAJAUIINN U BEPOBAHHSL

Brigatommiics akagemuk BsaecnaB CeménoBrny CTenmnH OMpEEIseT Kyib-
Typy «KaK CHCTEMY HCTOPWUYECKH Pa3BUBAIONIMXCS HATOWOIOTHYECKHX IIPO-
rpamm! uenoBedecKoil JKU3HEAEATEIPHOCTH (I€ATEILHOCTH, IOBEICHUS U 00IIIe-
HUS), 00ECIIeUNBAIOIINX BOCIIPOM3BOCTBO M N3MEHEHUE COIMANBLHON KU3HU BO
BCEX €€ OCHOBHBIX MposiBiieHHsIX» [6. C. 11]. ABTOp yKa3pIBaeT, 4T0 HaA0HOJIO-
THYECKHE MPOTPaMMBI O00pa3yIOT HUCTOPUYECKH HAKAIIMBAEMBIH COIUAIBHEIN
OTIBIT. X paHHWJIHIIE 3TOTO OIBITA, IEPEIAIOMIETOCS OT MOKOJICHHS K IIOKOJICHUIO,
3TO U €CTh KyJIbTypa [6].

Ompenenenne B.C. CtenmAa 3a/1aeT HaM MPUHIMTIAAIEHO HOBBIN PaKypc BU-
JICHUSI KyJIBTYphl. 3€Ch HYKHO cOoTlacuThes ¢ Anekcanapom CepreeBudeM 3a-
MIECOIKIM, YTO TOHSITHE IMPOTPAMMHPOBAHUS BEChMa MIHPOKO PaCHpOCTPaHEHO
CEro/Hs B pa3HBIX 00JIACTAX YEIOBEUESCKON NesITeNNbHOCTA. HO HUKTO M HUKOTIa
paHee He CTaBWJI TaK YETKO W MAacCIITaOHO BOIPOC O POJH IMPOrPaMMHUPOBAHUS B
KyJIBTYpe B LIEJIOM, O IPOTpaMMHUpPYIOMEH (YHKIHH caMOil KyJIbTypHl Kak Iie-
JIOCTHOCTH, KaK 3To cxenan akagemuk B.C. Crenms [7].

HyxHo cornmacuthes ¢ B.C. CTenuHBIM, YTO MUMEHHO Oa3WCHBIE IIEHHOCTH
KYJIBTYPBI «IPOTPaMMHPYIOT YEIIOBEKa, €T0 NEHCTBHUS U MOCTYIIKH, OTIPEICIISIOT
OIIEHKY TeX WJIM WHBIX COOBITHI CONMANBHOM KU3HHU, OIPENEIIIOT, Kakue (par-
MEHTBI M COCTOSHHS COIIMAIEHOTO OIBITA BKIIOYAIOTCS B MOTOK KYJIBTYPHOM
TPaAHCIISINN, a KaKUe BBIMAIAI0T U3 3TOro motokay [6. C. 330].

Urak, uTo Takoe KyIbTypHBIE TIpaBa?

Heobxomumo cormacuthest ¢ H.B. BonkoBoil, 9To «KyJIbTypHBIE IIpaBa
HACTOJIFKO TECHO CBS3aHBI C JPYTHMH IIPaBaMH YEIIOBEKa, YTO MHOTIA TPYAHO
MIPOBECTH YEPTY MEXy KyJIbTyPHBIMHU U IPYTUMH MpaBaMm» [8].

Hampumep, HeKoTOpEIe yU€HBIE COIHAIbHBIC, SKOHOMHUCCKAE U KyJIBTYPHBIE
MpaBa pacCMAaTPHUBAIOT B €AWHOM OJIOKE «COIMAIbHO-dKOHOMUYECKUE TIpaBa H
cBoboab» [9. C. 278-288].

! TIporpamMmsl MpeJICTABIIEHB! B KyJIBTYPE MHOTOOOPA3MEM 3HAHHI, HOPM, HABBIKOB, €A~
JI0B, 00pas3LoB JIEATEIBHOCTH U MOBEICHHUS, UACH, THIIOTe3, BEPOBAHUH, LieNel, [ICHHOCTHBIX
OpUEHTAIHMH U T.JI.
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[Ipodeccop bopuc Cadaporuu D03eeB CUMTACT, YTO CPEIU COITHMAITBLHO-IKO-
HOMWYECKUX TIPaB IPakAaH MOKHO BBIICIUTH TPYAOBEHIC IpaBa, COIMAILHBIC H
KyJIBTYpHBIE TIpaBa, MPaBO COOCTBEHHOCTH M CBOOOMY IpPEIIPHHAMATEIHCTBA
[10. C. 175].

Axkaznemuk Poccuiickoii akanemun Hayk Tams SlpymtoBHa Xa0puesa u podec-
cop Bennamun EBrenpeBuy YupkuH OTMEUAIOT, YTO «MHOTHE U3 COLMATIBHO-OKOHO-
MHYECKHX IPaB, K KOTOPBIM OTHOCSTCS U KyJIBTYpHBIE IIpaBa, B CTPaHAX aHTJIO-CaK-
COHCKOTO TIpaBa HE CUMTAIOTCS IIPaBaMU B CYOBEKTHBHOM CMEBICTIC, @ caMa TpyTIa
COIMAIIBHO-3KOHOMIUYECKHUX TIPaB HEPEIKO OTHOCHTCS K YHCITy MOPAIBHEIX, a HE TaK
Ha3bIBAEMBIX TIO3UTUBHBIX, HE COOCTBEHHO fopuanaeckux» [11. C. 167].

Brmaguvup MuxaiinoBnua bapanos n Esrenmit BukropoBnu KonecHnkoB yxka-
3BIBAIOT, YTO «MHOTOO0Opa3He OCHOBHBIX IIPaB M CBOOO. .. TPEOYIOT BBIUICHEHUS
OJTHOPOHOTO COJIepKaHus 1 An(HepeHINAINIO Ha OTHOCUTEIHHO 000COOICHHBIC,
HO B3aMIMOCBSI3aHHBIE TIPaBa — COLMAITBHEIC, YKOHOMHYECKUE, KyIbTypHBIe» [12].

CremyeT COTNIacUTRCSI, UTO IPaBO Ha 00pa3oBaHKE «IIeJIeco00pa3Ho paccMmar-
pHUBAaTh B Ka4eCTBE KOMIUIEKCHOTO CONMAIBHOTO M KyJIBTypHOTO mpaBa (cT. 43
Konctutymuu PO)y» [12], 3T0 e TOATBEPKAAET U TOT (PAKT, YTO BOIIPOCHI KYyJIb-
TYPBI PETYIUPYIOTCS OTACIBHBIM OJIOKOM 3akoHOoHaTenbcTBa [13]. TloaTomy nma-
Jiee MBI He OyZieM TTpaBo Ha 00pa30BaHWe BKIIFOYATh B OJIOK KyJbTYPHBIX ITPAB.

[To muenuto Tumypa EBrenreBnua MenbHHKA, KyIbTypHBIE MPaBa JOJKHBI
MOTYUHATHCS JIOTHKE Pa3BUTHUS B 3aKOHOIATEIHCTBE MIMEHHO COIMANBHBIX TIPAB
M MOT'YT OBITH OTHECEHEHI K ITpaBaM B CBOOO1aM repBoro nokosienus [14. C. 382].

CremyeT coriiacuThes, YTO OCOOCHHOCTAME KyJIbTYpHBIX IIPaB SIBIIIOTCS ITy-
XOBHOE PA3BUTHC YeJIOBEKAa W HAIEICHHOCTH HA TBOPYECKYIO CaMOpPEaAIH3aIHIO
ymgHOCTH. KpoMe Toro, KyIbTypHEIE ITpaBa «XapaKTepH3YIOTCS PaBOM MHIMBUIA
TpeOOBaTh OT TOCYAPCTBA TIOJIOKUTEIBHOM ACATSIILHOCTH (TapaHTHI) 1O CO3/a-
HHIO YCJIOBHH IS peaI3alliy Ipr3HaBacMbIX 3a HUM npaBy» [15. C. 28-41].

[omBoas uTor BRIIECKA3aHHOMY M aHAN3HPYSI 3aKOHOJATEIIECTBO, CACTIaeM
BEIBOJI, YTO KYJIBTYPHBIC IIPaBa PACCMaTPUBAIOTCS KAK OCHOBHON HHCTUTYT 3aKO-
HOJZIATEJIBCTBA O KYJBTYpe. DTO OCHOBAHO Ha KOHCTUTYIIMOHHOM IIPHHITUIIE TIPH-
opHUTeTa IpaBa U CBOOO YeJOBeKa M TpakaaHIHA. FIMEHHO KyJbTypHEIC IIpaBa
OTIPENICIISTIOT CMBICT B COZIEPyKaHIE 3aKOHOAATENFHBIX aKTOB, (POPMUPYIOIINX Me-
XaHNU3M UX O0ECIICUeHHs, peann3aliy, TapaHTHPOBAHNS W 3alIUTHL. B cBs3M ¢
KOHCTHUTYIIMOHHBIMH TIOJIOKCHHUSIMH O TpaBaxX YeJoBeKa B cpepe KyIbTyphl Clie-
IyeT TaKKe paccMaTpuBaTh W TPeOOBaHMS OCHOBHOTO 3aKOHA O TOAICPIKKE H
OXpaHe KyJIbTYpHL.

Taxum 00pazom, KyIbTypHEIE ITpaBa IMPEICTABISIOT CO00I COBOKYITHOCTH Ta-
paatupoBanHbix Konctutynumeir Poccuiickoit denepamnyu rnpaB, a HUMEHHO:

— cB00O/Ty Pa3IHYHBIX BIIOB TBOPUECTBA;

— IpaBO HA YYaCTHE B KYJIBTYPHOH JKU3HH H IONB30BAHNE YUPSKICHUSIMH
KYJIBTYPBHI;

— IPaBO Ha JAOCTYTI K KyJIbTYPHBIM [IEHHOCTSIM;

— MpPaBO Ha OXpaHy WHTEIUICKTYAIIHONH COOCTBEHHOCTH, UTO SIBIISACTCS Upe3-
BBIYAHO LEHHBIM, TOCKOJBKY «IOCTIIKCHUS B OONACTHM HAYKW W TEXHHKH, a
TaKKe NPOM3BEICHUS JHUTEPATypbl, MCKyCCTBa MPEACTABILIIOT COOOH HEKuit
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WHTEJUICKTYaJIbHBINA 3allac Halled CTPaHbl, KOTOPBI MOJKHO CPAaBHUTH C HAIMO-
HaJbHBIM 0OraTCTBOM rocyaapctsay» [16].

I[IpaBo Ha cBOOOIY TUTEPATYPHOTO, XyJOKECTBEHHOTO, HAYYHOT O, TEXHIYECKOTO
U JPYTUX BUZIOB TBOPYECTBAa OCHOBAHO HA HOPMaX MEKIYHapOIHOTO IPaBa, 3aKper-
JICHHBIX B JICKJIapanusax U makrax. FimenHo BceoOmias J{exmaparys npap yenoBeka
3aKpernmia «IpaBo KaKIoro Ha 3aIlliTy €r0 MOPAITBHBIX U MaTepHAILHBIX HHTEpE-
COB, SIBILIIOIINXCS PE3yNIBTATOM HAYYHBIX, JIATEPATYPHBIX WM XyIO)KECTBEHHBIX
TPYZIOB, aBTOPOM KOTOPBIX OH SBIIETCSH. B MekmyHapOTHOM ITaKTe O COIUATBHBIX,
SKOHOMHYECKUX U KyJIbTYPHBIX TipaBax, MpUHATOM | eHepabHOi AccamoOneeit OOH
16 nexadpsi 1966 r., IMEIOTCS MTOJIOKEHMSI, ITO3BOJIIOIINE PACKPBITH COJCPIKAHNE
CBOOOIIBI JINTEPATYPHOTO, XyAOKECTBEHHOTO, HAYYHOTO, TEXHHIECKOTO M IPYTHX
BHUJIOB TBOPUYECTBA, IPEMIOAABAHIS. TaK, HCXOMS M3 aHAIII3a HOPM JaHHOTO MEXIY-
HApOIHOTO JIOTOBOPA, CIEYET, YTO Ka)KABIH YeJIOBEK BIIPaBE IIPHHIMATH yIaCTHE B
KyJBTYPHOU >KH3HH; ITOJB30BATHCS PE3yJbTaTaMH OOpa3OBaHMWS, HAYYHOTO MpO-
rpecca U IMPUMEHSTh UX Ha MPAKTUKE; MOIB30BATHCS 3AIUTON MOPAIBHBIX U MaTe-
PHABHBIX HHTEPECOB, BOSHUKAIOIIHX B CBS3H C HAYIHBIMH, JINTSPATYPHBIMH WITH XY-
JIO’KECTBEHHBIMH TPYJIaMH, aBTOPOM KOTOpBIX oHH siBipstrorcs [17. C. 36].

Henbss He ormeTuTs, uTo HOBas penakmust ct. 68 Konctutymmm Poccuiickoi
®deneparuu TOMOIHEHA ITYHKTOM «KyJIbTypa B Poccuiickoit deneparum sBIseTCs
VHHUKaJBHBIM HaclleIMeM €€ MHOTOHAIMOHAJIbHOTO Hapoma. KymeTypa mommep-
KHUBACTCS U OXPAHSIETCS TOCYAapCTBOMY, YTO MOKHO pacCMaTpUBATh KaK rapaH-
THIO 00ECTICUeHUs KYJIbTypHBIX IIPaB YeJIOBeKa M KOHCTHUTYIIMOHHOE 3aKperie-
HUE 0053aHHOCTH TOCYNAPCTBA OIIEPKUBATH U COXPAHSATH KyIbTYPY.

B 37011 CBsI31 HENB3S HE OTMETUTD, YTO MUHUCTEPCTBOM KYJIBTYPhI BO HCIIOJ-
HeHmne Ykasza [Ipe3umenTta 0 HAIMOHANBHBIX LEJSIX W CTPATETHUECKUX 3aJadax
pa3paboran macmopt HarmonameHoro mnpoekra «Kymbrypa» [18], koTopbIi
BKITIOUaeT B cebs Tpu penepanbHbIX mpoekra: «KynprypHas cpemay», « TBopue-
ckue moany, «L{udposas KyneTypay.

Lenblo TaHHOTO HAMOHAIBHOTO IPOEKTa SBIIETCS CO3JaHUE SAWHOTO HH-
(hOpMaLIOHHOTO TPOCTPAaHCTBA B cepe KyIbTYphI I TOCTYIA K KyJIETYPHBIM
[EHHOCTSIM BceX TpakaaH. EnmHoe mHQpOpMaIMoOHHOE MPOCTPAaHCTBO B cdepe
KyJIBTYphI BKJIFOYaeT B ce0st henepanbHbie 6a3oBbie MU(POBBIC HHPOPMAIHOH-
HbIE pecypchl! i PerMoHaIbHBIE M MyHUIMNAJIbHbIE 6a30Bble HHOOPMAIMOHHbIE
pecypehl 0 KymbType?.

[TomuepkHEM, 9YTO OCHOBHASI 33j1a4a 0Aa30BBIX MU(PPOBLIX HHPOPMAIMOHHBIX pe-
CYpPCOB O KyJBType CIIOCOOCTBOBATH JOCTYITy K KyJIBTYPHBIM IIEHHOCTSM BCEX

1 «Kynsrypa.P®» (culture.ru); nopran nomynspuzauuu ucropun «Mcropus. POy

(histrf.ru); nopran HaponansHoi#t 31ekTpoHHO# 6nbnuoteku (H30.pd); rocy1apcTBeHHbIH Ka-
tanor My3seiiHoro gonna Poccuiickoit deneparmu (goskatalog.ru); miardopma 1uppoBbIX TH-
JIOB 10 My3€siM M BBICTABOYHBIM IPOEKTaM B JIOINOJIHEHHOH peanbHOCTH «ApredaxT
(ar.culture.ru); odurmanbHbIe CalThI U APyrUe HHGOPMAIIMOHHBIE PECYPChI OPraHU3aLI KYJlb-
TYpBbl, HOABEJOMCTBEHHBIX MUHKYJIBTYpBI Poccun.

2 [epeyeHb PErMOHATBHBIX 1 MyHUIMNIATBHBIX Ga30BbIX HH(OPMAIIMOHHBIX PECYPCOB O KYJIb-
Type onpezessiercs cyorekrom Poccuiickoii denepatiiiv B paMKax perHOHaIBHOTO [POCKTa.
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rpakaaH HE3aBUCHMO OT MECTa WX MPOKUBAHMS, T.C. HOSBIIETCSI HOBOE IPAaBO, a
HMMEHHO TIPaBO Ha JOCTYII K I(POBEIM HH(POPMAIIIIOHHEIM PECYPCaM O KYIIBType.

OnHako HEOOXOOMMO O0OpPaTUTh BHIMAaHHE Ha TO, UTO pean3anus KOHCTHTY-
IMOHHBIX TIpaB TpaxmaH Poccuiickoit dexeparu Mo IOCTYIY K KyJIbTypHOMY
HACJIEINIO ¥ YYACTHIO B KYJIBTYPHOW >KH3HU CTPAHBI IMyTEM HCIOIB30BaHUS HH-
(OopMaIMOHHBIX TEXHOJIOTHIA HE BITOJTHE JOCTUTACTCS.

Hampumep, HeOOIBIIIOM MHHH-OITPOC MOMX 3HAKOMBIX pa3HOM BO3pACTHOH Ka-
TETOpHUH MOKa3aJjl, 9TO Majo KTO 3HAET 0 co3uaHmy noprana «Kymnerypay, o mmat-
¢opme UPPOBEIX THAOB IT0 My3€sIM U BHICTABOYHBIM IIPOCKTaM B JIOTIOIHEHHON
peampHOCTH «ApTeakT» W IPYTUX BHIIICHA3BAHHBIX 0A30BBIX HU(POBHIX HH-
(hopMaOHHEIX pecypcoB 0 KynbType. Kpome Toro, He Bce yMEIOT MOTBh30BaThCS
U POBEIMH HH()OPMAIMOHHBIME PECYPCaMH O KYIBTYpE.

ToabpKO B HEKOTOPHIX CyOBeKTax ecTh [1070KeHNUs 0 MOpsIIKe OpraHu3aIliH
00ydYeHUsT KOMITBIOTEPHOH I'PaMOTHOCTH HEpaOOTAIOIINX MMEHCHOHEPOB (HAIPH-
Mep, B [IckoBckoit n CapaToBckoii ooiacTu, UeueHckol peciryoirke, Xadapos-
CcKOM Kpae. UeoBeK, KOTOPHIi BRIXOIUT Ha IEHCHIO, 0OCOOCHHO HYKIAeTCs B 00y-
9eHUU NU(POBOH TPaMOTHOCTH, T.€. JIIOAEH IOXKIIIOTO BO3pacTa Hy)XKHO YIUTh
HHPOPMAITHOHHOMY ITPOCTPAHCTBY JKU3HH.

Takum 00pa3zoM, HEOOXOAUMO TIOYJIAPH30BATh KaK HMEIONTHECs ITU(PPOBBIE
HH(POPMAITIOHHBIE PECYPCHI O KYIBTYpe, TaK U UMCEIOLIHECS IIPOrpaMMbI 00yde-
HUS TPaKIaH CTAPIIETO MIOKOJICHHUS U JIIOJeH ¢ OTPaHUICHHBIMA BO3MOKHOCTSIMH
YMEHUIO TIOJIb30BATHCS STHMHU PECYPCaMU.

Ennnoe nHpOpMAIIOHHOE IIPOCTPAHCTBO B cepe KyIbTYphl CO3OaéTCs s
9eII0BEKa, HO TOIB3YETCs 3TUM HeOOoJbIIast rpyIia o0IecTBa, IOTOMY YTO HUKTO
MPOCTO HE 3HACT O CYHIECTBYIOMMX HU(POBBHIX WHPOPMAIIMOHHBIX pecypcax o
KyJIBType. 31eck, 0e3yCIIOBHO, HyKHA MacITaOHas COIMaIbHAs peKiIaMa.

CremyeT COTIacuThCA, YTO BBICOKHAH YPOBEHD TapaHTHPOBAHHOCTH KyIBTYp-
HBIX IIPaB B TOM WJIH HHOM T'OCYIapCTBE CBUIETEIHCTBYET O PA3BUTOCTH TAHHOTO
rocylapcTBa B pasiu4HbIX o0nactax [19]. Takxke HEOOXOIUMO OTMETHTH, YTO
nudpoBas KyJIbTypa U IudpoBu3anus chepsl KyJIbTYPhl — 3TO pa3HbIe TTOHSITHS,
a COOTBETCTBEHHO, 3TO M Pa3HOE MOHMMAaHHUE KyJIbTYPHBIX MIPaB.

Lugposuzayus cgpepuvl Kyrbmypul — 3TO H3yUEHIE, COXpaHEHHE, PacIpoCTpa-
HEHHE M MOTpeONIeHne KyIbTYypHBIX IIEHHOCTEH M KyJIBTYPHBIX OJlar Ha OCHOBE
IU(PPOBBIX TEXHOJIOTHH, 8 IMEHHO:

1. Mcionb30BaHuE UCKYCCTBEHHOTO MHTEIUIEKTA U TEXHOJIOTUHU IOTIOJIHEHHON
pearbHOCTH.

2. lludposbie 00pa3sl JOKYMEHTOB, KHHT, IPSIMETOB HCKYCCTBA.

3. OHyaliH-00y4YeHHE pa3IHIHbIM BUIaM HCKYCCTBA.

4. Cnenpamm3nupoBaHHbIe HHPOPMAIIOHHBIE CUCTEMBI, KOTOPBIE ITO3BOJISIFOT
BECTH TOCYAAapPCTBECHHBIA y4eT OOBEKTOB KYJIbTYPHI M KYJIBTYPHBIX IECHHOCTEH.

Lugposas kynvmypa — 3T0 He TOIBKO IPUMEHEHHE HOBBIX TEXHOJIOTHI, HO H
CO3IaHME HOBBIX OOBEKTOB, 00JATafONINX XyIOXKECTBCHHOW IICHHOCTBHIO W HE
UMEIOIINX (PU3UIECKOTO BOIUIOMICHHSI B PEAIbHOM MHUpE, T.€. JIF000E ITPON3BEIe-
HHUE MOKHO OITU()POBATh N KOHBEPTHPOBATH €T0 B BUIC YHUKAIHFHOTO HEB3AMMO-
3aMEHSEMOr0 TOKEHa, KOTOpBIA OyaeT XpaHWUThCcS B OnokueitHe. Hampumep, B
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pacnopsbkenuu [IpasutensctBa PO ot 29.10.2022 Ne 3218-p «O06 yTBepKIcHAN
IUTaHa OCHOBHBIX MEPOMPHATHI 10 MOATOTOBKE M MPOBEICHUIO IPa3THOBAHIS
225-netust co masA poxaeHus A.C. [Tymkunay npeaycMmorpeHa mugpposas NFT-
BBICTaBKa, ITOCBSINEHHAS MepcoHakaMm npousBeaeHuit A.C. [Tymkuna (ceHTIO0pb
2024 r.).

OnHako poccHuiickoe 3aKOHOIATEIhCTBO HE PETryIUpPYyeT CO3IaHUe U oOpartie-
Hue NFT. U 31ecs Bo3HUKAET BOIPOC, a MOMAaAaeT U JAaHHBIA BHU]T TOKEHOB O/
moHsATHE IMMPOBBIX TIpaB B cMbIciie cT. 141.1 I'paxkaanckoro xoxekca Poccuii-
ckoii ®epeparmn? Kak BIUSIOT Ha KyJIbTypHBIE ITpaBa HEB3aNMO3aMEHSIEMBIE TO-
KEHBI?

C omHoii ctopoHsl, Tokynas NFT-TokeH, TOT Wil HHOW CYOBeKT (haKTHIECKH
npuoOpeTaet MUGPOBOI cepTU(HUKAT HA OOBEKT KYJIBTYPHI, T.€. B CYIIIHOCTH KO/,
KOTOPBIH MTONTBEP)KIAET, YTO MMEHHO BJACIIeI] TOKCHA SBISACTCS BIIAJIENBIEM
OpPUTHUHAIBHOM KOTHU OOBEKTA.

NFT-TokeH MOKHO CpaBHUTH C KAPTUHOM, KOTOpasi MOKET MPUHAJIEKATH Ta-
nepee, My3€l0 WM YaCTHOMY JIMILY, HO IIPH ATOM COXPaHSETCS, KaK MPaBUIIO
MpaBO Ha JOCTYII TPpakIaH U BO3MOKHOCTh YBHACTH HU(PPOBYIO KOMUIO 0OBEKTa
B KaTaJIOTe WM Ha BEICTaBKe. OTHAKO €CIIH ATy CUTYAIHIO pACCMOTPETh Ha TIPH-
Mepe, koraa koMmanus Injective Protocol Berkymmna kaptuHy bankcu 3a 95 Thic.
JOJIJI. ¥ COXKIJIA €€ B MIPSIMOM dHpe, TO, HECMOTPS Ha TO UTO C TIOMOIIBIO OJIOK-
YeifHa KapTuHY cpa3y npeobdpazobaiu B NFT-TokeH, BO3HHKAET BOIIPOC, a COXpa-
HUJIOCH JIM B IAHHOM CIIydae IpaBo Ha JOCTYII TPaXKAaH U BO3ZMOKHOCTh YBUICT
U(GPOBYIO KOMHIO TAHHOW KapTHHBI?

C nmpyroiif cTOPOHBI, HENB3sl HE OTMETUTB, UTO IIKaJIa HAPYIICHHUS TpaB mpa-
BOOONaIaTeNel HEYKIIOHHO PacTéT, MOCKOIBKY MHOTHE aBTOPHI OOHApYKIBAJIH
CBOH TPOW3BEICHUS TOKCHU3UPOBAHHBIMHU W IIPHHAICKAIINMEA HEH3BECTHBIM
UM JTHIIaM.

OnHaKo HYKHO cortacuThes ¢ mpodeccopom FOmueit CepreeBHoit XapuTOHO-
BOH, YTO «TOKCHH3UPOBAHHBIE OOBEKTHI U(POBOTO UCKYCCTBA MOTYT SIBIIATHCS
0XpPaHOCHOCOOHBIMHU JTHOO0 HE IPU3HABATHCS TAKOBBIMU 10 ICHCTBYIOIEMY 3aKO0-
HOJIIATEIBCTBY, OAHAKO TOKEH BCET/IA SIBIISCTCS YHHUKAIBHBIM B CHITY TEXHOJIOTHH
€ro CO3JaHMs 0OBEKTOM, UIMEIOIUM IIEHHOCTH JiIs 00opoTay [20. C. 65-73].

BesycnoBHO, ypoBeHb pa3BUTHS HeipoceTel TpeOyeT YTOYHEHUS HOPMBI 3a-
KOHOZATENBCTBa 00 WHTEIUICKTYaIbHOH coOCTBEeHHOCTH. Vcmonp30BaHme 4eio-
BEKOM TEXHHYECKHX CPEICTB HE HCKIIOYAcT BO3HHUKHOBCHHS aBTOPCKHX IPaB.
Mexay TeM HE OXpaHIETCS aBTOPCKAM IIPABOM IPOU3BEICHUE, CO3MAHHOE TIPH
MTOMOIIIN TEXHIYECKHUX CPEICTB 0€3 TBOPUECKOTO XapaKTepa NesTENbHOCTH YeiI0-
BeKa, HarmpuMep, (OoTo- U BHICOCHEMKAa KamMepoi HaOMIOICHNUS, ITPHIMEHICMOM
TS UKCAIIH aAMUHUCTPATABHBIX HAPYIICHUH.

Tarke DOIDKHA MATH pedb O HOBOM BHJE HCIIONB30BAHHS ITPOM3BEICHHUS,
HaIpuUMep B HeJIX 00y4YeHHUs NCKYCCTBEHHOTO MHTEIUICKTA CO3IaHM 0OBEKTOB
aBTOPCKOTO IpaBa. B TakoM citydae coriacue Hamo OTAEIHHO IONIyYaTh ¥ aBTO-
poB mpomsBeneHuit. OcoOeHHO, KOTIa IMPEeAoIaraeTcsi KOMMEPUECKOe HCIIONb-
30BaHHE.
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CoBpeMeHHBIE TEXHOJIOTHH HPEeIIaraloT HECKOIBKO IECSITKOB, a TIOPOH U CO-
TEH OTHENBHBIX TEXHHUECKUX PEIICHHH, KOTOPhIC B PABHOW CTENCHH BasKHBI IS
IOCTIDKEHHS JKENIAeMOTO pe3yibTaTa. XapaKTepHOH OCOOCHHOCTHIO OOBEKTOB
oupPOBOIl KyIbTYPHI B 9TOM KOHTEKCTE SIBIISICTCS CIIOKHAS CTPYKTYpa, KOTOpast
MOJKET OOBEINHATH CaMble pasHBIC PE3yNbTaThl HHTEIUICKTYaJbHOH JesTebHO-
CTH — ayIHOBH3YaJIbHBIC HPOWU3BEICHUS, MYJIBTUMEIUHHBIC MPOIYKTHI, Teat-
PaNIbHO-3pENUIIHBIC TIPEACTABICHAS C HCIIOIB30BaHIEM HH()OPMAHOHHO-KOM-
MYHUKAITHOHHBIX TEXHOJIOTAH H T.II.

OTcrona BEITEKAET [IBA CIICACTBHSL. Bo-11epBEIX, ¢ TaKuMU 00BEKTaMi HEOOXO0-
IUMO PabOTaTh KaK C €IMHBIM [EJIBIM, a He KaK ¢ MHOKECTBOM CAMOCTOSITEIEHBIX
Pe3yIbTATOB MHTEIUIEKTYaIbHON AESTEIHHOCTH.

Bo-BTOpEIX, «IIpaBO» AOIHKHO 00ECTIEYNBATH KAKAOMY U3 aBTOPOB, y4acTBO-
BaBIIIMX B CO3IAHNH ATOTO MPOU3BEICHISI, COOTBETCTBYIOIIYIO OXPaHy €T0 MpaB.

CornacHoO KIIaCCHYECKOM KOHIICTIIIHHA aBTOPCKOTO MPpaBa, MOSBUBIIICHCS HA PY-
0exxe X VIII-XIX BB., MOHATHE aBTOpa CBSI3BIBATIOCH C MHIMBH Ty AJTH3AITUCH B HC-
TOPUH WJCH, 3HAHHUHU, TUTEPATYPHI, a TAKKe B UCTOpUH punocodun u Hayk [21.
C. 12]. ABTopoM Bcerya ABJISUICSA CyOBEKT, TBOPAIIMN O€3 IMOMOIIA W BIVSHUS
n3BHe. Ceityac ke Apti BuepkaHT oTMedaeT, 4To TBOPEIl ITUPPOBOT0 HCKYCCTBA
WTPaeT poJib MEpPeBOUNKa, CTeHOTrpada, pacckazunka, kypatopa [22]. Beé aro
TpeOyeT NeTaNbHOT0 HAyIHOTO OCMBICTICHUSI.

Taroke HENB3s HE OTMETUTH, YTO HU(PPOBHIE TEXHOJIOTHU IIO3BOJISIOT ITOITY-
YHUTH JOCTYH K 00BEKTaM HHTEIUICKTYaIbHBIX MIPaB, HAXOISIIIMCS B ceTH MHTep-
HET, BCEM ITOJB30BATEISIM BHE 3aBICHMOCTH OT WX MECTa HaXOXICHHUS W MECTa
HaXOXJICHHUS CPEJICTB Tepeaadn 3Tor nHopmarmuy [23].

Onnako B cmiry bepHCKOH KOHBEHIIMHE 00BEM OXpaHBI M CPEICTBA 3aIlINTHI,
MPEIOCTABISIEMBIE aBTOPY, PETYIUPYIOTCS UCKIIOYUTENEHO COOTBETCTBYIOIIIM
HAIIMOHAJIBHBIM 3aKOHOJATEIIECTBOM, BCJEACTBHE YEro «OOMIeTpH3HaHHBIM
CBOWCTBOM HHTEIUICKTYAJIFHBIX IIPaB SBISETCS UX TEPPUTOPHATIBHAS OTPAHUICH-
HOCTEY [24. C. 3].

TeppuTOpHATBHBIN MPUHITUIT OXPaHbl HHTEJICKTYTbHON COOCTBEHHOCTH KaK
MPOSIBIICHHUE TOCYAaPCTBEHHOTO CYBEPEHUTETA B €T0 KIIACCHYECKOM, TEPPUTOPH-
QIEHOM ITOHHMAHUH TPaHCPOPMHUPYETCs B IA(POBOM IIPOCTPAHCTBE B TaK HA3HI-
BaeMbIil HHPOPMAIIMOHHBIN CYBEPEHUTET, IO KOTOPHIM CJIEIyeT HOHMMATH MOJI-
HOTY TOCYZapCTBCHHOW BIACTH 110 KOHTPOIIO HAJl pacpocTpaHeHnEM HH(POopMa-
MY HA CBOEH TEPPUTOPHU.

HccnepoBatenn oTME4aroT, 9YT0 HHPOPMAIIMOHHOE MIPOCTPAHCTBO «HE SBIIS-
eTcs (PU3MUCCKH ONPECICHHBIM MECTOM, a IIPEOA0JICBACT IPAHUIIBI, PEATU3YSICh
B JT1000M (PU3MYECKOM HJIM BpEMEHHOM U3MepeHun» [25. P. 17].

U3 storo crexyet BBIBOA, UYTO MA(POBOE IPOCTPAHCTBO HE MOXKET OBITH ITOJ-
HOCTBIO TTOJIBIACTHO CYBEPEHUTETY OJJHOTO TocynapcTBa [26]. Hekoropsie ncce-
JOBATEIH B CBSI3U C 9TUM IPUXOIAT K BEIBOJY, YTO MHTEpHET HEOOXOANMO TIpH-
3HATh MEXIAYHApPOJHOW TEpPHTOpHEH TMOMOOHO AHTapKTHKE, KOCMHUYECKOMY
MPOCTPAHCTBY U OTKPEITOMY MOPIO, KOTOPAs OJDKHA HAXOIUTHCS B OOIIEM ITOJTh-
30BaHMH Bcero yenoBedecTra [27. C. 39].
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CremyeT COTIacuThCs, YTO «CO3JaHUE CIIOKHBIX OOBEKTOB, IIOCTPOCHHBIX I10
MPHUHIMITY KOMIDIEKCHBIX TEXHOJIOTHH, (POPMHUPYET 3aIpoc Ha pacUIpeHUe Ie-
PEeYHSI OXpaHOCIIOCOOHBIX OOBEKTOB WHTEIUICKTYIEHOW COOCTBEHHOCTH, U3ME-
HEHHE CII0COO0B MPAaBOBOI OXpaHBI B IU(PPOBOM MPOCTPAHCTBE, CO3TAHHE CET-
MEHTa IU(POBBIX YCIYT KaK Pa3sHOBUIHOCTH OOBEKTOB MHTEIUICKTyalIbHOU CO0-
CTBEHHOCTH, IIPH3HAHUE IIPaB Ha BUPTYaJIbHBIC 00BEKTHI HH(POBOH SKOCUCTEMBI
[28. C. 17-26].

Camo monstTHe GOpMEI B IIH(POBOI Cpeze MPETepIIeNo CYIIECTBEHHbIE H3MEHe-
HISL, M3-32 9ero IpropuTe3anys (GOpMBI B TPAAUIHOHHOM ITOHAMAHUN CICPKUBACT
MPOTPecc, a He CIIOCOOCTBYET eMy, TOCKOJIBKY MHOTHE PE3yJIbTaThl MHTEIUICKTYab-
HOW JIESITENBHOCTH HE TOMYYalOT JOJDKHOW MPABOBOW OXpaHBL. SIpKUM TprMepoM
ATOMY CITy’KaT IPOOIEMEI, CBS3aHHBIC C OTIPE/ICTICHIIEM MECTa B CHCTEME TIPABOBOTO
PETyIIMpOBaHusI, HAIPUMEP YIS OONbIINX JaHHBIX [29. C. 16—123].

B.JI. OHTHH OTMEHYaeT, 9TO «OXpaHsIeMbId aBTOPCKAM MTPABOM KOHTEHT, OCBO-
OOJMBIIMCH OT BENIHOH OOOJOYKH, MPUOOPETACT JOMOIHUTEILHYI0 KOMMEpUe-
CKYIO IIEHHOCTH B CHJIy BO3MOYKHOCTH €T0 OCTaBKH B JIFOOYIO TOUKY 3€MHOTO
mrapa ¢ MUHAMAIIBHBIME H3IEPKKAMHU U TOTTOTHUTEEHBIMH ITOTPEOHTEIbCKUMH
cBorictBamm» [30].

Takum o00pa3oMm, HpaBO Ha CBOOOAY JUTEPATYPHOTO, XYIOKECTBEHHOTO,
HAYYHOTO, TEXHUYECKOTO U IPYTUX BHIIOB TBOPUYECTBA B YCIOBHSX IU(POBU3A-
UM TaKXe TpeOyeT AeTalbHOr0 HAyYHOTO OCMBICIICHUS KaK C TOUKH 3pCHUS Ka-
YecTBa «KyJIBTYPHOTO KOHTEHTa», TaK U C TOYKH 3PCHHUS IIPABOBON OXPaHEL.

[TomBoas UTOT BEIMIECKa3aHHOMY, OTMETHM, YTO:

1. KyneTypHbIe npaBa HanpaBiIeHB! Ha CO3IaHUE YCIOBUH TSI MOy YESHHS JI0-
CTyIa K KyJIbTypHOH )KU3HU U YIacTHs B Hel, IpaBO Ha CBOOOIY TUTEPATypPHOTO,
XYZ0KECTBEHHOTO, HAYYHOTO, TEXHWYECKOTO M JAPYTUX BHIOB TBOPYECTBA, a
TakKe MpaBo Ha ucrnoib3oBanne NFT-TOKEHOB Kak aHaiora Iu@poOBOro CepTH-
¢uKaTa, KOTOPHIH 3aKPEIUIIET MPABO BIAICHIS YHUKAJIBHBIM HHU(PPOBEIM 0OBEK-
TOM B chepe KyIbTyphI.

2. KynbpTypHBIe ITpaBa BKIIOYAIOT CAMOBBIPKEHHE U TBOPUYECTBO, TOCTYI U
ydacTHe B KyJIbTYpPHOH JKH3HH, a Takke JOCTYI K MaTepHaIbHOMY W HEMaTepH-
AIBHOMY KyJIBTYPHOMY HACIICIIHIO.

3. LndpoBrie TEXHOIOTHH aKTHBHO TPAHC(HOPMHUPYIOT U KYJIBTypHBIC IIpaBa
YeNI0BEKa, B pe3yIbTaTe MOSBIISICTCS IPaBO HA OCTYII K (P POBEIM HH(pOpMAaLH-
OHHBIM PecypcaM O KyJIbType.

4. IIpaBo Ha CBOOOAY NHUTEPATypHOTO, XyIOKECTBEHHOTO, HAYYHOTO, TEXHH-
YEeCKOTO U APYTUX BUIOB TBOPUECTBA B yCIOBUSAX IH(ppoBH3aImy TpedyeT onpe-
JeTICHAST KPUTEPUEB KaYeCTBEHHOTO «KYJIBTYPHOTO KOHTCHTa», a TAKKE BHECE-
HUS N3MCHEHHH B 3aKOHOAATEIECTBO C TOYKH 3PECHHS IIPAaBOBOM OXPaHBI, CO3/IaH-
HBIX IIH(PPOBBIX 0OBEKTOB KYJIBTYPHI.

5. YpoBeHb pa3BUTHS HelipoceTel TpeOyeT yTOUHSHHSI HOPMBI 3aKOHOIaTelTb-
cTBa 00 MHTEJUICKTYaJbHOH COOCTBEHHOCTH.

6. Henp3s He OTMETUTH M HETATHBHOE BIMSHHE Ha KyJIBTYPHBIC IIpaBa HEB3a-
HMMO3aMEHSIEMBIX TOKCHOB, PETYJIHPOBAHNE KOTOPHIX B HACTOAIICE BPEMS OTCYT-
CTBYET B 3aKOHOJIATEIIHCTBE.
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7. OcHOBHBIMHE OapbepaMi B peain3alii KyJIbTYPHBIX [TPaB YEI0BEKa B yCII0-
BUSIX HU(PPOBU3ALIUY SBISIOTCS:

— OTCYTCTBHE COLMAIBHOM PEKJIAMBI 00 UMEIOIIHXCS ITU(PPOBBIX HH(OpMAITH-
OHHBIX pecypcax O KyJIbType;

— OTCyTCTBHE A0cTyma K HTepHEeTY (HarnpuMmep, BRICOKAs [IeHa 3a YCIIyTy W
reorpaduveckuii pakTop);

— OTCYTCTBHE HABBIKOB I0JIb30BaHUs HU(POBBIMU HH()OPMAIIMOHHBIMU Pe-
cypcamu O KyJbType.
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