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TA®OEPEHIIUALIMS YTOJIOBHOT'O CYIOITPON3BOICTBA
JTIOJKHA UMETH PA3YMHBIE IPEJEJBI 1 HE IPUBOINTD
K YIIPOILEHYECTBY

Cmamws noceésaujeHa npooOIeMHbLIM 80NPOCAM, CEA3AHHBIM C ONpedeneHueM npeodenos oug-
pepenyuayuu 8 coBPEMEHHOM POCCULICKOM Y20108HOM npoyecce. Agmop paccmampugaent
pasnuunble Kpumepuu Oup@epenyuayuu  y20I106H020 CYOONPOUIEOOCMEA, AHATUSUDYEm
deticmsyiowjee 3aKOHO0AMenbCmMeo Ha NPeoMent COOMEEMCMeEUs. UM U NPUXOOUM K 8b1800Y O
MOM, UMO 8 POCCULICKOM Y20N08HOM CYOONPOU3800CHEe HAOII00AeMCs MeHOeHYUs K YAPO-
WeHuecmay, Ymo KpaiiHe He2amugHo CKa3bl8aemcsi Ha e2o Kauecmee.

KnroueBble cinoBa: dughpepenyuayus, kpumepuu, 0cobvie npou3zgo0cmed, OONOJHUMENbHbIE

npouzeoocmed.

CerosHsi HUKTO U3 YYEHBIX HE OTPHLACT HEOOXOIMMOCTH TU(QEpCHINAUH
YTOJIOBHOTO CyIONpOor3BocTBa’ . HUKTO TakiKe He OCIAPHBACT MOJOKCHHE O TOM,
YTO B paMKax €IWHOTO YTOJIOBHOTO IMpOIecca UMEIOTCS pa3iHyHble BUIBI IPOU3-
BOJCTB. Hanmnume ke B yrojOBHOM IIpoliecce Pa3IMYHBIX MEXKAy cOOOH Ipowus-
BOJICTB U COCTAaBIISICT CyTh AU (PepeHINAINN YTOIOBHOTO CYAOIPON3BOICTBA.

IIpu sToM emie B 80-€ rT. MHOM OBUIO BBICKa3aHO MHEHHE, KOTOPOE HBIHE pa3-
JIENIAeTCS MHOTUMH YYEHBIMH, O TOM, YTO KPOME OCHOBHBIX MPOHU3BOJCTB IO YToO-
JIOBHBIM JIeJIaM B YTOJIOBHOM IIPOIIECCE UMEIOTCS €IIe M 0COOBIE, U JOIOTHUTEIh-
HbIE€ TPOU3BOJICTBA.

B 10 BpeMsi eIMHCTBEHHBIM OCOOBIM MPOU3BOICTBOM OBIJIO MPOU3BOJACTBO IO
MIPUMEHEHUIO IIPUHYIUTEIbHBIX MEP MEIUIMHCKOro xapakrepa. OnHako, Kak s U
TIPEATIoaral, TMOsSBIBLINCE BCE HOBBIC 0COOBIC MPOM3BOACTBA, B PAMKaX KOTOPBIX
MPUMEHSIOTCS HOPMbI KOHCTUTYLIMOHHOTO TpaBa, a TaKkkKe JPYTHX MaTepHaIbHbBIX
otpacneil npasa [6]. Ceituac YIIK npemycmarpuBaeT OKOJIO JECSATH TaKUX MPOU3-
BoacTB. Kpome Toro, B YIIK P® nossunace ri. 47, HazBanue xotopoi «lIpomns-
BOJICTBO TI0 PACCMOTPEHUIO U Pa3pelIeHUI0 BOIIPOCOB, CBSI3aHHBIX C MCIIOJHECHHEM
mpuUroBopay (s ObI Ha3Ball ee «J]OMONMHUTENBHBIE TPOU3BOICTBAY) [7, 8].

Tem campiM, Ha Mot B3, YIIK P® gyeTko oTrpaHWYMBaeT CTanI0 UCIIOJN-
HeHus npuroopa (ri. 46 YIIK P®) ot caMoCTOATENbHBIX MOJUCTAIUHHBIX JO-
MOJTHUTENBHBIX TPOU3BOJICTB, UTOTOBOE PEUICHUS MO KAKIOMY U3 KOTOPBIX TaKkKe
JIOJDKHO OBITH B OTIPENCIICHHOM MOPSIIKE UCIIOTHEHO.

O6mmM kputepueM auddepeHnuanuu (paHee s Ha3bIBaJl €r0 OCHOBAHHEM)
JIOJKEH CITY)KUTh KPUTEPHA HANPaBJICHHOCTU MTPOU3BOJICTBA, KOTOPAsk BBIPAKACTCS
B €r0 33jayax 1 IpeaMeTe.

' Takue crOphI BEChbMa OTHAsHHO BEJMCh B MpOLECCYyalbHOM nuTepatype 70-80-X IT. NPOLLIOro BeKa
[1.C.33-37;2; 3; 4. C. 68-85; 5. C. 68-103].
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B nanpneiimem T.B. TpyOHUKOBOM ObLTH O0Jiee TIIyOOKO M JIETabHO HCCIIe-
JIOBaHbI PoOIeMbl HEOOX0IUMOCTH AU(PepeHINaLNU, €€ OCHOBAHUS U KPUTEPUHI
[9, 10].

Kpowme toro, oHa e BechbMa yOeAUTETFHO 0O0CHOBAJIA TIOJIOKEHHE O TOM, UTO
eclu Jocyae0HOe MPOU3BOJCTBO BEJNOCh B YIPOLIEHHOH (opMme, TO B cyae Mo Ta-
KHM JieJlaM YIIPOUICHHS HE JIOMKHO OBITh M JIENO JIOJKHO pPaccMaTpHUBaTHCS B
o0prqHOM TOpsaKe. W ecnu paHbIe s HE pa3lessul 3Ty IMO3UIHIO, TO TEIeph MpH-
JIeP>KUBAIOCh TAKOH JK€ TOUKH 3PEHUSL.

OcHOBHBIM KpuTepreM auddepeHIaniy Ipou3BOJICTB MO YTOJOBHBIM JeiaM
JIOJDKEH CIIY’KUTb YrOJIOBHO-IPAaBOBOM KPUTEPUH — TAXKECTh NPECTYIUIEHUS, IO
(axTy COBEpIIEHUS KOTOPOTO BO30YKICHO YTOJOBHOE NEN0. YTIPOIICHHEBIE TPOU3-
BOJICTBA HE JOJDKHBI IPUMEHSATHCS 10 JIeIaM O TSHKKUX MPECTYIUICHUSX.

KpomMe yrosoBHO-paBOBOIO JOJDKHBI TaK)KE€ YUUTBIBATBECA U YrOJOBHO-
MpolecCyalIbHble KPUTEPUH, K YUCITY KOTOPBIX CJIE0BaN0 Obl OTHECTH CIOXKHOCTD
YCTaHOBJIEHUS (DAaKTUYECKHX OOCTOATENBCTB JleNa, a TAaKXKe ONpe/leeHHbIe CBOM-
CTBA JIMIIA, B OTHOIIEHHH KOTOPOTO BEJETCS YrOJIOBHOE CyIOMPOU3BOACTBO. Tak,
HE JIOJDKHBI IPUMEHSTHCS YNPOLICHHBIE CYIONPOU3BOJCTBA MO JejlaM O MPecTyl-
JIEHUSIX HECOBEPILICHHOJETHUX; JIUL, CTpadaromuX (U3UYECKUMHU WIH TICHXHYe-
CKMMH HEIOCTaTKaMH, OTPaHHMYMBAIONIMMH BO3MOXKHOCTH B JOCTaTOYHOH Mepe
pean30BbIBATh CBOU IIpaBa U OTCTAaUBaTh CBOM MHTEPECHI; APYIHX KaTeropui JIUL,
B YAaCTHOCTH yKa3aHHKIX B CT. 91, 98, 122 Koncturymuu Poccuiickoit @eneparum.

MHorue mnonoxkenus, paszpaboranusie MHOH, T.B. TpyOuukomo#, A.B. Jlen-
ckuM [11] B mporioM Beke, a 3atem npodeccopom H.C. Manogotii [12] u apyrumu
YYEeHBIMH, YK€ B TIOCIIEHIE TOIbI HALIN cBoe oTpaxeHue B YIIK PO.

Tak, Hampumep, Kak MHOTO pa3 yxe orMmevanock, B YIIK Beigenensl camo-
CTOATENbHbIE IPOU3BOJICTBA II0 PACCMOTPEHUIO U Pa3peleHUI0 BOIIPOCOB, CBS3aH-
HBIX C UCIOJHEHHUEM MPUTOBOPA (JOMOJHUTEIbHBIE TPOU3BOACTBA). CyIIECTBEHHO
YIIy4IIEHO MPOLECCyalbHOE PEryIupoBaHue MOpPsIKa MPOU3BOJICTBA MO MPUMEHE-
HUIO TIPUHYIUTETIBHBIX MEp MEAUIIMHCKOTO XapakTepa W HAaKOHEI-TO YETKO OTpe-
JIEJIEHO MPaBOBOE MOJIOXKEHHUE JIMLA, B OTHOLUIEHUH KOTOPOIO BEAETCS 3TO MPOU3-
BoAcTBO. OHAKO, KaK MpEACTaBISIeTCs, HE MPeIBUIs HeraTUBHBIE MOCIEACTBUH,
3aKOHO/ATENh UpEe3MEPHO yBiIeKcs nuddepenuarnueii yroaosHoro mpouecca. I1o-
SIBJSIFOTCSL BCE HOBBIC TPOM3BOJICTBA KaK IO YTOJOBHBIM JI€NIaM, TaK M OCOOBIC.
VYTONOBHBIN MPOLIECC TEM CaMbIM Pa3MbIBAETCS, YTPaUUBAETCs, KaK MPaBHJIBHO HE
pa3 orMeuan B cBoux padotax M.K. CBupumos, ero crepxens [13, 14].

JocTtatoyHo cka3aTh, YTO MOXHO HAcUMTaTh JO JecsATKa CyneOHo-
KOHTPOJBHBIX MPOU3BOJCTB B CT. 125, 4. 2 cT. 29, ron. 18, 4. 5 c1. 165 u 1p.

UpesMepHoe paciiupeHue cyae0HOro KOHTPOJIS MPUBOJUT K TOMY, YTO:

1. CnenoBatens Bce Oojee yTpaunBaeT MPOLECCYaTbHYIO CAMOCTOSTETBHOCTS.

2. Cynsl 00IIeH IOPUCIUKINY TIEPErPYKECHBI STHUMH JIENIAaMH, & 3HAUHT, Y CyIeH
MEHBIIIE OCTAETCSl BPEMEHHU JIJIsl KaYeCTBEHHOTO PaCCMOTPEHUS YTOJIOBHBIX AET MO
CYIICCTRBY.

3. B TeoperuueckoM acrekTe YrojoBHBIM Ipoliecc, Kak YXKe OTMeyanoch,
«pa3MBbIBaETCS», YTpAauUBaeTCsl IOHUMaHKUE €ro CYTH M HazHaueHUs. Ha3sHaueHnem
YTOJIOBHOTO TIpOIIecca SBJSIETCS MPaBUIIbHOE MPUMEHEHHUE HOPM YTOJIOBHOTO, a HE
HHBIX MaTepUaIbHbBIX OTpacieil mpasa.
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Cyl1ecTBEHHBIM HEOCTaTKOM IOCIEAHUX HW3MEHEHUH YTroJOBHO-TIPOLEC-
CyaJIbHOT'O 3aKOHOJATEIbCTBA SABISETCA TAKXKe M TO, UTO MOSBISIETCSA BCe OOJIbIIIE
YIOPOIIEHHBIX MPOU3BOJCTB, YTO B HEKOTOPBIX CIy4asX CBHUICTEIBCTBYET O TEH-
JIEHIIMM HE MPOCTO K YNPOLIEHUIO, @ K YIPOILIEHYECTBY B YrOJOBHOM CYAOIPOH3-
BOJICTBE, O HETATHBHBIX MOCIEACTBUAX KOTOPOTO MPeayIpeKaaaid U3BECTHBIE POC-
cuiickue yuensie (I1.C. Dnpxuna, M.C. Ctporosud u ap.) [4, 15].

Taxk, Hanpumep, T71. 32.1 npeaycMaTpuBacT JO3HAHUE B COKPAIICHHON (TOYHEe
ObLTO OBI CKa3aTh, B YIPOIICHHON) (opme.

[Tpuuem cyIIECTBEHHO YNPOINASTCs MOPSAIAOK HE TOJBKO JOCYyAeOHOTo, HO U
CcyneOHOTO POU3BOICTBA TI0 ATUM JeTaM. B 1emom ke 3To mpon3BOICTBO CHIBHO
HAIlOMUHAeT MPOU3BOJACTBO MO aJMUHUCTPATUBHBIM J€JaM W, Ha MOW B3IJIs[, BO-
BCE HE MOAXOIUT JJIsl YTOJIOBHOTO MpoLecca.

3aKoHOAATENh TaKXKE UTHOPHPYET NPHUBEICHHBIC BHIMIC KpuTepuu nuddepen-
LUALHH.

1. Cratbs 314 . 40 YIIK PO no3BomisieT NpUMEHSITh OCOOBIH (TOYHEE, YIIPO-
LICHHBIN) MOPSAJOK PACCMOTPEHUS M pa3pelieHUs Jell, B TOM YHUCIE U O THKKUX
MPECTYIIeHUAX, a T11. 40.1 — 1 0c000 THKKUX NPECTYIUICHUSAX, YTO HE corjiacyercs
C MaTepHaIbHO-IIPaBOBBIM KputepueM auddepeHunanum.

2. B oTHOIIIEHUH HECOBEPUICHHOJIETHUX Paccle0BaHNE MOXKET MPOU3BOAUTH-
csl HE TOJBKO B (hOpME TPEIBAPUTEIBHOTO CIEICTBHA (KaK 3TO IperycMaTpHBa-
sock YIIK PCOCP), Ho 1 B hopMe OOBIYHOTO TO3HAHUS.

3. Bompexu Konctutrynuu P® YIIK PO (r71. 52) cymiecTBeHHO paciiupser me-
peyYeHb JHLl, B OTHOLIEHUHM KOTOPBIX IMPOM3BOJACTBO IO YTOJIOBHBIM JejaM B TOH
WK UHOHM CTETNICHU YCIOKHEHO. DTO HE TOJNBKO MPOTHBOPEUYUT KpUTEpHsIM Tudde-
pEHIMALMY, HO W HapyIllaeT NMPUHIMUI PaBEHCTBa TPaKAaH Mepell 3aKOHOM H CY-
JIOM.

4. 3HAYHTENBHO CYXKEH KpYT el yacTHoro ooBuHeHUs. Yacte 2 cr. 20 YIIK
P® k nemam yacTHOTO OOBHHEHHS] OTHOCHT BCEro JIHIIL TPH cocTaBa. Ja U 3TH
JieNa, ecI OHU BO30YKJCHBI HE MUPOBBIM CYJbCH, a JJ03HABATEIEM WM CIIEI0Ba-
TeJIeM, aBTOMAaTHIECKH CTaHOBATCS JelaMH IMyOmuaHoro ooBuHeHHs (4. 4 ct. 20,
4. 5 c1. 319 VIIK P®). Mexay TeM Bce yueHble, mucaBime o0 3Tom eime B XIX u
XX BB., BBICKa3bIBAINCH 3a PACIIMPEHHE KpyTa /e YacTHOro oOBuHEHU [16—-18].

5. Hapymena noruka noctpoennst YIIK P®. Tak, B ri1. 32.1, pacnionoxeHHOH
B yactu BTopoil YIIK P® «/locynebHoe mpon3BOACTBO», HA CAMOM JIeJie YCTaHOB-
JIeH TOPAIOK HE TOJIBKO JOCYyAeOHOro, HO U cyaeOHoro mpousBojactBa. 1 Haobo-
port, B 1i1. 40.1 «Oco0bIii IOPSAIOK MPUHATHS CYA€OHOTO PEIICHHS MPH 3aKII0ue-
HUU J0OCYJeOHOro COTrJallleHUs O COTPYIHHYECTBE», PACIOJIOXKEHHBIM B YacTH
tperbeil YIIK PO «CyneOHoe Mpou3BOACTBO», ONMpeAeiseTcs MOpSAA0K 3aKiioye-
HUS COIVIAIIEHUS, XOTA JaHHBIM BOIPOC peliaeTcs B CTaAMM IPEIBAPUTEIHLHOTO
paccnenoBanHus. Bo3MoXHO, MPUHIMINAIBHO 3TO ¥ MPAaBUIBHO, HO TOTJA IJIaBbI
32.1 u 40.1 cnenoBano MOMECTUTH B yacTh 4eTBepTyio YIIK PO.

B nenom xe nocnennue usMenenus YIIK P® mpusenu k ToMy, 4TO OKOJIO
80 % yromoBHBIX JAeN CyAaMH IEepBOH MHCTAHIUU (haKTHUSCKH HE paccMaTpHBa-
I0TCS, a JUIIb paspematorcs. [lo 3TuM aenaM He MPOBOIAUTCA CYNEOHOTO CIeACT-
BUA, a 3HAYUT, HE JIEHCTBYIOT OCHOBOIIOJArarolye CyAeOHbIe MPUHIMUIBI, B TOM
YycJie IPUHLUIT HETIOCPEICTBEHHOCTH.
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W ecnu roBopUTh OTKPOBEHHO, TO Mbl BHOBb BO3BpAIllaeéMCsl K TEM BpEMEHaM,
KOTJIa «IapHLeil J0Ka3aTeIbCTBY SBISUIOCH IPU3HAHNE OOBUHSIEMBIM CBOEH BHHBHL,
YTO HE MOKET OBITh JOIIYCTUMBIM B YTOJIOBHOM cyaonpou3BoacTee XXI B.

Juddepennmanys yroioBHOTO CyIOIPOM3BOICTBA TODKHA TIPOBOIUTHCA B pa-
3yMHBIX IIpeJieNiax U He IPUBOJUTH K YIPOLIEHYECTBY B YTOJIOBHOM IIPOLIECCE.
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DIFFERENTIATION OF CRIMINAL PROCEDURE SHOULD HAVE REASONABLE LIM-
ITS AND SHOULDN’T LEAD TO SIMPLIFICATION.

Key words: differentiation, criteria, special proceedings, supplementary proceedings.

A criminal legal criterion is considered to be a basic one for differentiation of criminal proceed-
ings alongside criminal procedural criteria, including complexity in ascertaining factual circumstances
of a case and determining characteristics of a person who is a party to a trial.

The current Criminal procedural Code of the Russian Federation separates independent proceed-
ings in relation to execution of sentences, improves the procedural regulation of the order of procedure
including enforcement of compulsory medical measures and defines clearly the legal position of a
person under this procedure. But legislators seem to overindulge in the process of differentiation of
criminal proceedings. The excessive broadening of judicial control makes an investigator lose his pro-
cedural independence; the courts of general jurisdiction are overloaded with such cases and therefore
judges have less time for qualitative hearing of criminal cases on merits: theoretically criminal pro-
ceedings are” vague” i.e. they lose their essence and purpose.

A major drawback of the latest changes in the criminal procedural changes is the introduction of
many simplified proceedings and it tends in some cases not to easing as such but to oversimplification
in criminal proceedings.

Legislators also ignore the above criteria of differentiation. So Article 314, Chapter 40 of the
Criminal Procedural Code of the Russian Federation allows applying a special (summary) procedure of
adjudication of cases including serious crimes and Chapter 40.1 - extremely grievous crimes. This is
not consistent with a material legal criterion for differentiation. The investigation of juvenile crimes
can take the form of both the preliminary investigation and ordinary enquiry. Contrary to the Constitu-
tion of the Russian Federation the Criminal Procedural Code of the Russian Federation substantially
extends the list of people for whom the criminal proceedings are complicated to a greater or lesser
degree. The range of cases of private prosecution has been considerably narrowed down. The structure
of the Criminal Procedural Code of the Russian Federation lacks logic. For example, Chapter 32.1
located in the second part of the Code “Pre-trial procedure” establishes not only a pre-trial order but
the order of a trial. And in contrast: in Chapter 40.1 “A special order of passing a judgment under a
pre-trial cooperation agreement” located in the third part of the Criminal Procedural Code of the Rus-
sian Federation “Criminal procedure” the order of making the agreement is defined although this ques-
tion should be decided at the stage of a preliminary investigation.

Frankly speaking, we are returning to those times when “the queen of evidence” was admission of
guilt by the accused but this cannot be competent in the criminal procedure of the 21* century.
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