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IIpeonazaemcsa nooxo0 Kk Keanugpuxkayuu ympamoel He3aMeHUMO20 npeomemda UCHOTHEHUs.
00s13amenbemea, OMAUYHBINL Om NOOX00d, OCHPUHANO20 HAVKOU 2PANCOAHCKO20 Npasa u
cyoebnou npaxmuxou. O60CHO8bI6ACMCS, YMO YMpama eewu npedcmasisiem cobol camo-
CMOoAMenbHOe 0CHOBAHUE NPEKPAWEHUS 2PAICOAHCKO-NPABOBO20 0053amenbCmaa.
KuntoueBble cioBa: ympama eewu, eubenb umywecmsa, Heso3MOACHOCMb UCHOTHEHUs, npe-
Kpawjenue oos3amenscmed.

B oTeuecTBeHHOH IUBIIMCTHYCCKON AOKTPUHE MpeodiIagaeT MHEHHAE O TOM,
YTO HauboJie SIPKUM MPUMEPOM TMPEKPALICHUS 00s3aTeNbCTBA B CHUITYy HEBO3MOXK-
HOCTH €TO WCTIONHEHHS BBICTyNaeT rudens Bemu. Takoi moaxox K KBann(puKanuu
THOETTN TIpenIMeTa WCTIONHEHHsT 00s3aTeNhCTBA XapaKTEepeH KakK Uil COBETCKOTO
Mepruoia Pa3BUTUS HAyKH IPaXkIaHCKOTO MIPpaBa, TAK U COBPEMEHHOTO.

B uactHoctH, B mepuoa newictBusa I'paxnanckoro kogexca PCOCP 1964 r.
C.M. KopeneB onpeneisiii, 4TO HEBO3MOXKHOCTh MCIIOJIHEHUS SIBJIETCS TAKUM CO-
CTOSIHHEM B Pa3BUTUHU 00s3aTENBbCTBA, KOTJA COBEPILICHHE MPEIYyCMOTPEHHOTO UM
JICCTBUS CTAaHOBUTCSI HEBO3MOXKHBIM, HAIIPUMEP B clyyae THOETH WHIWBHIYalb-
HO-OTIpE/ICTICHHOH Bely — npeamMeta oosi3atenbersa [1. C. 541].

AHAJNOTMYHOTO MOAXOJa K KBaJU(pHUKAIMKU THOeTH MpeaMera o0sS3aTebCTBa
npunepxusaics O.C. Hodde. On mucan: «Korma npeamer o0s3aTeabCcTBa Onpe-
JIeTICH MHAWBHIYAJIFHBIMH IPU3HAKAMHU, €r0 T'HOENh BBI3BIBACT HEBO3MOXXHOCTH
WCTIOJTHEHHUS, ¥ 0053aTebCcTBO Mpekpamaercs [2. C. 188].

I'mbens xax HamOoJee BEPOSITHBIN (hakT, C KOTOPHIM CBS3BIBACTCS HEBO3MOXK-
HOCTH MCHONHEeHUs, paccMarpuBan u JI.b. ['ansnepun. Beigensis ropuanydeckyio u
(U3MUCCKYI0 HEBO3MOXKHOCTh HCIIONHCHHST 0053aTENbCTB, K MOCIEAHEH OH OTHO-
CHJI B TOM YHCJIE€ U «HEBO3MOXKHOCTb HMCIIOJHEHHS BCIECACTBUE TMOENN MmpeaMera
obs3aTenbcTBay [3. C. 429].

CoBpemennsie uccienoBarenn b.JI. Xackennbepr n B.B. PoBHEII B pamkax
MOHOTpauuecKoro uccieaoBanus « MHAMBHUIYanbHOE U POJIOBOE B IPaXKJAaHCKOM
mpaBe» OTMEYAKOT, YTO «CiydaiiHas THOENb WHIUBUIYaTbHO-OMPEICICHHOTO
MpeaMeTa, KaK M3BECTHO, BICUYET MPEKPALICHNE 00s3aTENbCTBA BCICICTBHE HEBO3-
MOKHOCTHU €TI0 UCIOJHEHHS. .. HIMEHHO TIOTOMY, YTO 3TOT HpEeIAMET SIBJIETCS He3a-
MEHHMBIM KakK C IOpUINYECKOMN, TaK M ¢ SKOHOMHYECKON Touku 3peHus» [4. C. 36].

T.M. UnnapruoHoBa NUILIET O TOM, YTO HEBO3MOXHOCTb HCIIOJIHEHUS MOXKET
OBITH BBI3BAaHA, B YACTHOCTH, BEIHY)KICHHBIM Oc3aeHCcTBHEM CyObeKTa 00s3aTelb-
CTBa, HECIIOCOOHOI'O HCIIOJIHUTH CBOM O00S3aHHOCTH (DaKkTHUECKH ((PU3UUECKH),
HamnpuMep, B CBSI3U ¢ THOENBIO penMeTa ncnonHenus [5. C. 451-452].



Ympama He3AMEHUMO20 npedwema ucnonHenust 06s3amenbcmea

111

ITo muenuto A.A. IlaBnoBa, B cuTyauuud TruOend HHIAUBHUIYaJlbHO-OIpele-
JICHHOHM BelIH, SIBJIAIOLIECA NpeaMEeTOM 005S3aTelbCTBa, UCIIONHEHUE €ro CTaHo-
BUTCS HEBO3MOXHBIM HE3aBUCHUMO OT TPWUYMH, BBI3BAaBIIMX TaKyr THOeNb [6.
C. 994].

CyzneOHas mpaKTHKa HE UAET Bpa3pe3 C TEOpHel M paccMaTpUBaeT ruOenb Be-
M B KQ4eCTBE 0OCTOATENHCTBA, KOTOPOE MOXET MPUBECTH K HEBO3MOXKHOCTU €T0
ucnojHeHus. Tak, B MOCJIEIHHUE TOJlbl HEOAHOKPATHO BO3HUKAJIU CIOPBI OTHOCH-
TENBFHO CYABOBI JOTOBOpa (PMHAHCOBOH apeHAbl (JIM3UHTA), MPEAMET KOTOPOTO YT-
paucH 1o MpUYMHE ero THOemy (a paBHO yTPATHl IIPEIMETOM JIM3UHIA CBOUX (DyHK-
nui) wim xumeHus. [IpudeM u ruGens npeaMera JTU3WHTA, U €ro XHUIIEHHE pac-
CMaTPHUBAIOTCSI CyACOHBIMHA OpraHaMH B paMKax €IWHOTO IPABOBOTO PEKHMA, T.C.
HE3aBUCUMO OT TOr0, MO KaKOW MpUYHMHE MPOM30ILIa yTpaTa MpeaMeTa JIM3HUHTa
(TmbeIth WITH XHIICHNUE ), TIOCTISICTBHS TAKOM yTPaThl CAUTAIOTCS OMMHAKOBBIMH KaK
IUTSL CITydast THOETH BEIIH, TaK U €€ XHUIICHUS.

B uwactHOCTH, B OHOM M3 000O0IIEHUI Cy/IcOHON MPAKTUKU ApPOUTPAKHOTO
cyna CBepasoBCKO# o0nacT ykasbiBaeTcs: «B ciydae yrpatsl (rubenn) mpeamera
JMU3UHTa WK YTPAThl UM CBOHMX (DYHKIHUI MO OOCTOSITENECTBAM, 32 KOTOpPBIC HU
OJIHA U3 CTOPOH HE OTBEYaeT, 0043aTeIbCTBO MO TOTOBOPY JH3MHTA MPEeKpaIacTcs
HEBO3MOXHOCTBIO UCTIOTHEHUSI» [7].

OcHoBaHHEM 7151 HTOZOOHOTO BBIBOJA TOCITYXKHJIO JIEJI0, pACCMOTPEHHOE B He-
CKOJIBKHX CyJIeOHBIX MHCTaHLUAX. Peub B HEM ILIU1a O CUTYaIMH, KOT1a HEBO3MOXK-
HOCTh WCTIOJIB30BAaHUS MO0 HA3HAYCHUIO apEeHIOBAaHHOT'O aBTOMOOWIIS, MOBPEXKICH-
HOr0 B pe3yjbTaTe JOPOXKHO-TPAHCIIOPTHOI'O NPOUCIIECTBUS, IPUBENA K IpeKpa-
LIEHUIO TOTOBOPHBIX OTHOILIEHUI 10 OCHOBaHMIO, NIPelyCMOTpeHHOMY II. 1 cT. 416
I'K. HeB03MOXKHOCTh HCIIOJIHEHHS B 3TOW CHTYyallud, 10 MHEHHUIO CyJa, CBS3aHa C
THOEIBI0 IIPeIMETa JIM3UHTA, OTBETCTBEHHOCTh 32 KOTOPYIO HH OJIHA M3 CTOPOH HE
HECeT, IPU YCIOBHUM, UTO JIM3UHIOAATENb MOIYy4rI NMPUUUTAIOIIEECs eMy CTpaxo-
BOE BO3MEIIICHHE .

Co CcCBUIKOH Ha MPUBEACHHYIO MO3UINIO CYJCOHBIX OPTaHOB YK€ B JPYTOM Jie-
Jie cya yKas3all Ha TO, 4TO JjaTa XUIIeHUs NpeAMeTa JIM3UHTa (aBTOTPaHCIOPTHOTO
CpelCcTBa) B OTCYTCTBHE BHHBI JIM3MHIOMOJIydYaTelNsl SIBISIETCS, COOTBETCTBEHHO,
JIaTOM MpEeKpalIeHusl JOTOBOPa M OKOHYAHHUS IOTOBOPHBIX OTHOIICHWH HA OCHOBA-
Huu 1. 1 ct. 416 TK [8]. IIpekpamenne 1oroBopa MoCTyKUJIO0 OCHOBAHHUEM IS
YAOBICTBOPEHHS HCKOBOTO TPEOOBAHMUS JIM3UHTOIIONYYATENs O BO3BpaTe YILIaueH-
HBIX UM JICHE)KHBIX CPEJICTB (aBaHCa MO JIOTOBOPY M JIM3UHTOBBIX IIIATEXEH) B Ka-
YecTBE HEOCHOBATEIHFHOTO 00OTaleHNs. Y YUTHIBAs OTCYTCTBHE BHHBI JIN3UHTOIIO-
JMydaTens B yTpaTe MpeaMeTa JTU3UHTa U TOT (PaKT, 9TO JH3HHTOATeIIeM MOTYIeHO
CTPaxoBO€ BO3MEIIEHHE 0 IOTOBOPY CTPaXxOBaHUs (YTO MPUBEJIO K MPEKPALICHHUIO
0053aTeNbCTB IO JOTOBOPY JU3WHTa Ha ocHOBaHuHM 1. 1 c1. 416 'K u mpekpare-
HUIO JIOTOBOpA JIM3UHTA B II€JIOM), CYJ IIOCUUTAJI, YTO JEHCTBHS JTU3UHTO1aTeN 10

' Cm.: Pemenuwe ApGurpaknoro cyma Ceepamockoii obmactm ot 19 Hos6ps 2007 r. 1o jeny
Ne A60-13930/2007-C2; IlocranoBnenne CeMHaaUATOro apOHTPaXKHOTO aNeUBILIHOHHOrO Cy/a OT 23 siHBa-
ps 2008 r. Ne 17AI1-13930/2007-I'K; ITocranoBienne ®PenepaibHOro apOUTPaKHOTO CyzAa YpalbCKOro
okpyra ot 22 ampens 2008 r. Ne ©09-2787/08-C5; Onpenenenue Bricuiero Apourpaxsoro Cyaa Poccuii-
ckoii Denepanuu 06 orkase B nepenaue jena B Ipesuauym Beicmero ApoutpaskHoro Cyna Poccuiickoit
Oenepayn ot 21 umrons 2008 r. Ne 9601/08 (TAPAHT-DKCIIEPT: TAPAHT-Makcumym. Bepcust ot
30.01.2012. DnekTpoH. aaH. M., 2002. Toctym u3 nokaibHol cetn Hayd. 6-ku Tom. roc. yH-Ta.).
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VACPKAHUIO NICHEKHBIX CPEICTB, YVIUIAUCHHBIX JH3WHTOIONydYaTeneM (aBaHca U
JU3UHTOBBIX TUIATEXEH), SIBISIOTCS HE3aKOHHBIMH, a JEHEKHBbIE CPEeACTBa MOAJIe-
&KaT BO3BPATY, MOCKOJIBKY SIBISIFOTCS HEOCHOBATEIBHBIM OOOTAIlICHUEM JIM3UHTO-
JaTes.

B npyrom nene o XuIeHMH aBTOMOOMWJIS, SBJSIOMIETOCS MPEAMETOM JIU3UHTa,
CyIl TIpUINET K BBIBOAY O TOM, YTO yTpaTa JIM3UHTOMOIyYaTeIeM UMYIIecTBa TpH-
BeJa K ghaxmuueckomy (m.e. He 0OpUOUYecKomy) TPEKpalleHHI0 apeHIHBIX OTHO-
mieHuid [9]. YTo MOCTy»KHII0 OCHOBAaHUEM JUTS TIOJJOOHOW KBaTu(HuKamy?

CoracHo yciIoBHUSIM JIOTOBOpA JIM3UHTONIOTyYaTeIb 00s13aH ObLT YIUIATUTh JIU-
3WHTO/IATENI0 CYMMY HEBBIIIAYCHHBIX IUTATEXKEH B ITOJTHOM 00BEME B TOM CIIydae,
€CIIH TIpH yTpaTe IMpenMeTa JIH3UHTa CTPaX0BOE BO3MEIICHHUE, ITOMYyYCHHOE JTH3HH-
rojarejieM OT CTpPaxOBIIMKA, HE MOKPOET IMOJHOCTHIO CyMMY HEBBILIAYEHHBIX
mratexkei. CTpaxoBoe BO3MENICHHE MOKPBUIO JHIIh CTOMMOCTH aBTOMOOWIIS, HE
3aTPOHYB pa3Mep HEBHILIAYCHHBIX JH3UHTOBBIX Iutatexeld. Cyx mpsaMo He yKazal
Ha TO, YTO JIOTOBOP HE MPEKPaTUIICA, HECMOTpPS Ha TO, YTO MMeNla MECTO yTpara
MpeaMeTa JIM3UHra. BMecTe ¢ TeM MOXKHO cZiefiaTh BBIBOJ O TOM, 4TO THOeNnb (Xu-
IIEHUE) TpeaMeTa JH3WHTa CIY)KUT OCHOBAHUEM IIPEKpAICHHS O0S3aTeIECTBA B
CHIJIy HEBO3MOXKHOCTHU €r0 UCTIOJHEHMSA, YTO, B CBOIO OYEpellb, BICUET MpeKpalle-
HHE CaMOro JIOTOBOpa JIM3MHTA TMPH YCJIOBHHU, €CIH CTPaxOBOE BO3MEIICHHUE TIO-
KpBIBaeT Bce TpeOOBAHUS JIM3UHTOATEIIS, BOSHUKAIOMINE 13 JoroBopa. OqHaKo 1o
JTaHHOMY JIeNTy CTPaxOBOE€ BO3MEIICHHE HE YAOBICTBOPWIIO BCEX TPeOOBaHUIA JIH-
3MHTOJIATeNs], U CYJl CBSI3al MPEKpalleHre JOTOBOpa C BHIMOJHEHUEM BceX 00s13a-
TEJBCTB, JICKAINX Ha JIM3HHTOIOIydYaTese, a IMEHHO YIUTATOH IpeIyCMOTPEHHBIX
JOTOBOPOM JIF3HHTOBBIX IUTATEKEH B TIOJTHOM 00BEME.

Utak, ucxons w3 cloxuplleics cyaeOHON MPakTHKH, MOXHO CHENaTh clie-
JTYIOIIME BBIBOJIBL:

1) yrpara mpeamera iu3uHTa (THOETH, YTpaTa BENIbl0 CBOMX (PYHKIMI, XUIIIe-
HHUE) BIeUeT MpeKpalleHe 0043aTenbCcTBa, a paBHO MpeKpalleHue JA0ToBopa, MpH
OTCYTCTBUM BHHBI JIM3WHTONOYyYaTeNsl B yTpare MpeaMeTa JIM3UHTa U MPH YCIIo-
BUH MOYYCHUS JTU3UHTOAATENIEM IPUIUTAIONIETOCS CTPaX0BOTO BO3MEIIICHS,;

2) ecnay CTpaxoBOE BO3MEILICHHE HE IMOKPBHIBAeT BCeX 0053aTeNbCTB JIM3UHTO-
mosryyaTensi, T0 (aKkTHYECKOE MPEKpalleHWe apeHJHBIX OTHOIICHHWH HE BieYeT
MpeKpamieHue ToroBopa JIU3MHTA JI0 TeX MOP, TOKa JIN3WHTOTIONyYaTeNlb He HCIIOI-
HUT CBOU 00S3aHHOCTH TIO IOTOBOPY B TIOJIHOM 00BEME;

3) 00s3aTeNnbCTBO BCIEACTBHE YTPAThl MpeIMeTa JIM3UHTA CUYUTACTCS MpeKpa-
TUBIIMMCS Ha ocHoBaHuHM 1. 1 cT. 416 I'K, T.e. BclencTBre HEBO3MOXKHOCTH HC-
TIOJTHEHUSL.

HecmoTpst Ha CTpOHHOCTH M3J0KEHHBIX BBIBOJIOB, COOTBETCTBYIOIIMX OOILIe-
TEOPETUIECKOMY HOAXOAY K KBATH(HUKANK yTPATHI BEIN OTHOCUTEIBHO CYIHOBI
00513aTETTLCTBEHHOTO MIPaBOOTHOIICHMSI, CYMTAEM BO3MOXKHBIM HE COTJIACHUTBCS C
TeM, YTO 'OeJb BEUIH BBHICTYIaeT MMEHHO TUIIMYHBIM CIy4aeM MpeKpalieHus oos-
3aTeNbCTBA B CHITy HEBO3MOXKHOCTH €TI0 UCTIOTHEHUSI.

CTaBHUTH BOIPOC O HEBO3MOXKHOCTH HCIIONHEHUS 0053aTeIILCTBA MOXKHO TOJIb-
KO B OTHOLIEHHUHU TAKOTO 0053aTEeNIbCTBA, KOTOPOE OOBEKTHUBHO CYIIECTBYET, a 3Ha-
YHUT, COJCPKHUT BCE HEOOXOIUMBIE 3JIEMEHTHI MIPABOOTHOIIEHUS. VcKitoueHne Ka-
KOTO-TH0O0 3JIEMEHTA MPUBEACT K MPEKPAIICHUIO 00s3aTENbCTBA, HO HE TIO TIPHYH-
HE HEBO3MOXHOCTH €r0 HCIIOJHEHUS, a M0 MPUYMHE ero MCUYe3HOBeHHs (oTmaje-
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HUs). OO0S3aTENBCTBO HE MOXKET CYHIECTBOBATH B OTCYTCTBHE CTOPOH IPAaBOOTHO-
mieHus, a paBHO ero oobekra. M.b. HoBunkuii mucan: «... 6€300beKTHBIX MpPaBo-
OTHOIIICHUH B JICHCTBUTENLHON KU3HHU BOOOIIE HE OBIBACT... €CJIM U3 MPABOOTHO-
IICHUS UCKITIOYUTh OOBEKT B Ka4eCTBE TOTO DIIEMEHTA, KOTOPHIM OIpeneinser, K
YyeMmy kK€ OTHOCHUTCS TIpaBO JAHHOTO CyObeKTa, Ha YTO HampaBlIeHBI MpaBa U 00s-
3aHHOCTH JIUI, YH4aCTBYIOIIUX B MPABOOTHOIIECHUH, TO BCE MOHSATHEC IpaBOOTHOIIC-
HUS yTpayMBaceT pealbHBIN, KOHKPETHBIN xapakTep. [IpaBooTHOmEHNe, ecnu wc-
KIIIOYUTH TOHATHE OOBEKT, CBENETCS K MpaBaM M OOS3aHHOCTSIM, HEH3BECTHO K
yeMmy npuiaraeMsiM...» [10. C. 42].

OO0BeKTOM 0053aTeNIbCTBA BBICTYNAeT JNEHCTBHE (VIS IIENM HACTOsIICH cra-
TBU — 3TO Hepenada Ben). COOTBETCTBEHHO, IIPU yTpaTe BEIIHU Iepelada CTaHo-
BUTCS OecripeIMETHOH, UTO MPUBEIET K OTMAJCHHUIO AEUCTBUSI Kak 00beKTa 00s13a-
TENBCTBA. B CBOIO 0Yepens, 3TO MCKIIOUUT HCKOMOE 0053aTEIBCTBO U3 pPeanbHON
NIEHCTBUTEINEHOCTH €T0 MPEKPAICHUEM.

Ecnu mpekparienue 00s3aTenbcTBa B CHITy HEBO3MOXKHOCTH €TO HCIIOJIHEHUS
JOJI?KHO GI)ITI) BCE€rga CBA3aHO C KaKI/IMI/I—JII/I6O KaueCTBCHHBLIMH CBOMCTBAMHU pe-
QTFHO OCYIIECTBHMOTO NEHCTBHS NPH (PAaKTHICCKOM HAJHMUHH BEIIH, TO IPEKpa-
HieHne 0053aTeNbCTBA B CUIIy YTpaThl IPEAMETa UCIIOIHEHHUS CBSI3aHO C MCYE3HO-
BeHHEM (OTHaJieHueM) 00s3aTenbcTBa Kak 0e300beKTHOTO paBoOTHOIIeHHS. MHa-
9e roBOpSI, yTpaTa BEIIH, COCTABIIIONICH ITPEIMET UCTIONTHEHUS 0053aTeIbCTBA, HE
MOITaaeT IO/ CYIIECTBO HEBO3MOXKHOCTH HCIIOTHEHHUS 00S13aTEIILCTBA.

I'nbensp Bemm — SABJICHUE BELTHO-IIPABOBOE. 3aKOH CBSI3BIBACT (DaKT yTpaThl Ma-
TEpUAIFHOTO OJiara ¢ MpeKpalieHueM IpaBa COOCTBEHHOCTH Ha HETO, YTO €CTECT-
BEHHBIM 00pa3oM MPHUBOAUT K OIPENeNICHHBIM MPAaBOBEIM IOCIEICTBUAM B cdepe
0043aTeIbCTBEHHOTO MPaBa, €CIM TaKoe MaTepuallbHOE 0JIaro OJHOBPEMEHHO Obl-
JI0 BOBJICYCHO HE TOJIBKO B OTHOIICHHS CTATHKH, HO ¥ B OTHOIICHHS AHHAMHUKH.

[MepBudHBI XapakTep BEIIHBIX MPaB IO OTHOLICHUIO K 00S3aTENBCTBEHHBIM
MO3BOJISIET BBIBECTH CIEIYIOIIYI0 aKCHOMY: OOBEKTUBHOE MCUYE3HOBEHHE OJHOTO
(BEILTHOT0) MPABOOTHOIICHHS BCICACTBHE YTPATHl BEIIM NPHUBOAUT K OOBEKTUBHO-
MY HCYE3HOBEHHIO APYToro (00s3aTeIhCTBEHHOTO) MpaBOOTHOMEeHN. Ha ypoBHe
CcyOBEKTHOH CBSI3M B MPAaBOOTHOLICHUN aHHOE YTBEP)KACHUE MPOSBISETCA B TOM,
4TO MIpu FI/IGCJII/I BCIIW JIMIO YTPA4YUBACT CTATyC CO6CTBeHHI/IKa B BCIIHOM IIpaBoO-
OTHOIICHUH, & COOTBETCTBEHHO, M CTaTyC NOJDKHHWKA B 00S3aTENBCTBE, YTO OIHO-
BPEMEHHO TPHBOAUT K MCUC3HOBCHHIO BCEX APYTHX IHI — HECOOCTBEHHHKOB B
BEITHOM IIPABOOTHOIICHHUHU U KPEAUTOPA B 00SI3aTEITLCTBEHHOM.

Takum o0pa3oM, yrpara (ru0elib) BEIIM BBHICTYIACT CAMOCTOSTEIHLHBIM OCHO-
BaHHEM IpeKpameHnsT 00s3aTeIbCTBA, 0a3UPYIOMIUMCS Ha MPEKPAIICHUH MpaBa
COOCTBEHHOCTH Ha 3Ty Belllb, T.€ OTIMYHBIM OT OOCTOSITEILCTB, KOTOPbIE MOTYT
MIPUBECTH K MPEKPAIICHUIO 00s3aTEIbCTBA HEBO3MOXKHOCTBIO €TO HCIIONHEHHS. B
OTCYTCTBHE NAHHOTO CIICIIUAJILHOTO OCHOBaHUS MpPEKpalleHUs 00sS3aTeIbCTB, 3a-
KpEIUIEHHOTO Ha YpOBHE 3aKOHA, MPEJACTABISETCS HEBO3MOXHBIM NMPUMEHEHHUE B
CHIJIy aHaJIOTHH 3akoHa HOpMBI 1. 1 cT. 416 'K, mockonbKy mpekparieHue oos3a-
TEJNBCTBAa BCICACTBHE YTparhl (THOENN) BEIIM W TIpEKpalleHne 00s3aTeIhCcTBA
BCJIE/ICTBHUE HEBO3MOXKHOCTH €r0 MCIIOJIHEHUS HE CXOJHBIE 0 CBOEH MpHUpoe SB-
neHust. X oTnuuue HaOnromaeTcsl Kak Ha YpOBHE CYIIECTBA CaMOTO0 OCHOBAaHUS
MIPEKPAaMICHNUs, TaK ¥ Ha YPOBHE IPABOBBIX ITOCIICICTBHH, BRI3BIBAEMBIX MIPEKpaIIe-
HUEM 00513aTeIbCTBA.
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VY1para (rubeip) Bemu Kak CaMOCTOSTEIBHOE OCHOBAHHE MPEKpPAIICHHUS 00sI-
3aTeNnbCTBa HaXOJUT CBOE BHEIIHEE BBIpAXXCHHE B HOPMaxX JEHCTBYIOIIETO Ipak-
JIAHCKOT'O 3aKOHOJATENhCTBA 00 OCHOBAaHUSIX MPEKpAIIEHUs MpaBa cOOCTBEHHOCTH
(m. 1 cr. 235 T'K), paccmaTpuBaeMbIX uepe3 MpU3My MOHITHS 00s3aTenbeTBa (0. 1
cr. 307 TK). B cuny m. 1 ct. 307 T'K 00s13aTenbCcTBO MpeanonaraeT 00s3aHHOCTh
JIOJDKHUKA COBEPIIUThH B TOJIB3Y KpEOUTOpa ACWCTBUE, B YAaCTHOCTH, IEpenaTh
Bempb. ['mbenp Bemum mpexamonaraetT ee (akTHIECKOE HMCUYE3HOBEHHE, KOTOpoe, B
CBOIO ouepenb, 1mo mpaBwiaM 1. 1 cr. 235 'K npuBoauT K mpekpamieHuio mnpasa
COOCTBEHHOCTH. YUYWTHIBas TIEPBUYHOCTh BEIUIHBIX MPAaBOOTHOIICHHWH MO CpaBHe-
HUIO C 0053aTebCTBEHHBIMH, HUCKITIOYAeTCS CYIICCTBOBAHHE MOCIECIHAX B OTCYT-
CTBHE TIEPBBIX, HE3aBUCHMO OT TOTO, KTO 00JIafai THUTYJIOM coOcTBeHHHKA. Heco-
MHEHHO, BCE YKa3aHHOE KacaeTcsl ciiydas yTparbl (THOENN) He3aMeHuUM0o20 npeo-
Mema UCnoaHeHus oba3amenbcmed, Korja Takas He3aMCHUMOCTh BHITEKAeT U3 CYy-
IIeCTBA MIPaBOOTHOIICHNSI.

B otnuume ot mpekpaiieHus o0s13aTeNbCTBa HEBO3MOKHOCTBIO €r0 UCIIOIHE-
Hus, yTpaTa (Tubens) Bely, Kak MpaBUiIo, He MPUBOAUT K aOCOTIOTHOMY MpeKpa-
MICHUIO 00s3aTEeNbCTBA, T.€. TAaKOMY IPEKPAIICHUIO, KOTOpoe HE IpeArnojaraet
BO3HUKHOBEHHS KaKUX-THOO MOCHEAYIOMIUX 003aTelIbCTBEHHBIX CBA3CH MEXITY
KPEAUTOPOM U JOJDKHUKOM, B TOM YHCIIE OXPAHUTENBHBIX. AOCOIIOTHOE MpeKpa-
mIeHue 00s3aTeIHCTBA ITOTAIIACT B3aUMOCBSI3b KPEIUTOPa U JOJDKHUKA B HUMYIIE-
CTBEHHOHU cpepe MOCPEACTBOM IOTEPH UMH COOTBETCTBYIOIIETO CTaTyca (CTaryca
KpeauTopa W JOJDKHUKA), YTO MCKII0YaeT BO3MOXXHOCTh BOSHMKHOBEHHS KaKOTO-
100 0053aTETFCTBEHHOTO IIPABOOTHOIICHHSI, XOTh KaK-TO CBS3aHHOTO C IpEKpa-
TUBIIUMCS 00513aTEIHCTBOM M 3aBUCHMBIM OT HETO.

XapakTep 1 00beM BO3MOXHBIX MOCIEICTBHI, BBI3BAHHBIX YTPaTOW MpeaMera
WCIIOJTHEHUSI 0053aTEIbCTBA, 3aBUCAT OT HECKOJNBKUX KPHUTEPHEB, a MMEHHO: OT
KPHUTEpHsl pacIpefeSieHHs] pUCKa CIIyYailHOW THOETN HUMYIIECTBA, OT KPHUTEPHUS
TUTyJIa COOCTBEHHUKA, OT KPUTEPHS a6MOHOMHOCHY TIPEKPAIlaeMOro 00s3aTeNb-
cTBa. ABTOHOMHOCTh 0053aTeNbCTBA MPEINONaracT CUTYaIlUI0, KOT/Ia CTOPOHBI
CBsI3aHBI MEXAY COOOH JMIIb OJHOU MPaBOBOH CBS3BIO B paMKax OIHOTO 00s3a-
TEJIbCTBA B OTCYTCTBUE 0053aTENbCTBA, KOTOPOE XapaKTePHU30BajIoCh Obl B3aUMHO-
CTBIO, B TOM YHCJIE BCTPEYHOCTHIO, [0 OTHOIIECHHIO K MCKOMOMY OOS3aTEbCTRY.
[MonoOHast aBTOHOMHOCTE 00SI3aTENBCTBA XapaKTepHa, B YACTHOCTH, I I0OTOBOPA
obemanus JapeHus ¥ JOTOBOPa CCYABI, MTOCTPOSHHOTO 110 PealbHOM KOHCTPYKIIHH.
Co3naBasi BOBMOXKHBIC BapHUaHTBl TOCIEJCTBHA, BBI3BAHHBIX YTPAaTOW MpeaMera
WCTIOJTHEHHUS 00sI3aTEIIECTBA, IIPUXOJUM K HEKOTOPBIM BBIBOJIAM.

1. [locnencTBus mpeKkpameHuss aBTOHOMHOTO 00s3aTENbCTBA BCICACTBUE YTpa-
Thl MpeIMeTa WUCIOJHEHUs HE 3aBUCST OT TOrO, KTO BBICTYIAaeT COOCTBEHHHKOM
MMYIIECTBA U HA KOM JIS)KUT PUCK €To ciaydaiHou rubenn. Tak, O63BUHOBHAS YT-
parta (rubemnb) BEIIN Beerla MpUBENeT K aOCOMIOTHOMY MpPEKpaIIeHHI0 00s3aTelb-
CTBa, B TO BpPeMs KaK HaJIM4YHE BUHBI JTOJDKHUKA B THOCIH BEIM MPHUPABHSICT €ro
CTaTyC K CTaTyCy CTOPOHBI, HE UCTIOJHMBIIEH 00s3aTenbeTBO. Ecnm ke yTpaTa Be-
M TPOM30ILIA TPH OCYIIECTBICHUH MODKHUKOM TIPEIIPHHUMATEIBCKOH Ies-
TEJIbHOCTH, TO IOCIEACTBUS NMPEKPALIEHHOTO 00s3arenbcTBa OynyT paccMaTpu-
BaThCS Yepe3 MPU3MY I'pa)kIaHCKO-TIPABOBOM OTBETCTBEHHOCTH, T.€. OYAyT CBs3a-
HBI C BO3MOXXHOCTBIO IIPEIBSIBICHUS KPEIUTOPOM TPEOOBAHMS O BO3MEIICHUU
YOBITKOB K CTOpPOHE. YKa3aHHbIE MOCIEACTBUS HACTYIAT TOJNBKO B Cilydae, €CiH
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WHOE He MPEeIyCMOTPEHO 3aKOHOM WM JoroBopoM. [Ipm 3ToM peds uuer o mpe-
KpallleHUU PETYIATUBHBIX 00s43aTenbCTB. COBCEM HHBIE MOCICACTBUS XapaKTEPHbI
JUIL OXPAaHWUTENBHBIX 00S3aTENBCTB, HAIpUMEpP KOHIMKIMOHHBIX: yTpara BeIld
BCET/Ia IPUBOJNT K 3aMEHE OJJHOTO KOHAMKIIMOHHOTO 0053aTeNnbCTBa — 00s3aTeIb-
CTBa IO BO3BpAaTy HEOCHOBATEIBLHO NMPHOOPETCHHOTO HMYIIECTBA B HAType, Ha
Jpyroe — ICHEKHOEe KOHIUKIIMOHHOE 00513aTENbCTRO.

2. IlocnencTBus, BBI3BAaHHBIE NPEKPAIIEHHEM OJHOTO M3 B3aUMHBIX 00f3a-
TENBCTB, BO3HUKAIOIIETO U3 JOTOBOpPa, OOBEKTHBHO 3aBUCAT OT COOTHOIICHUS B3a-
HUMHBIX 0043aTeNbCTB MEXAY CO0OH, 4TO B JIIOOOM Ciydae MCKIIOYAeT MX aBTO-
HOMHOCTb. B3aumuvie obazamenvscmea mo2ym Obimb 6CHpeuHblMy, KOTAA HCIOI-
HEHHE OJJHOTO 0053aTeNbCTBA B COOTBETCTBHH C JJOTOBOPOM OOYCIIOBIEHO HCIOJI-
HEHHEM JPYTOro 00s3aTeNIbCTBA.

Hampumep, 10roBop KyIUTH-NPOJAaXXH MOPOKAAET IBa BCTPEUHBIX 00s3aTeNb-
cTBa: 00s3aTENILCTBO TIO Mepeade ToBapa W 00s3aTenscTBO Mo ero omnare. Co-
[JIACHO MpaBUaM 00 MCHOJIHEHHU BCTPEUHBIX 00s3aTENbCTB HEUCIOIHEHHUE OJHO-
ro 00s13aTeNbCTBA MO3BOJIIET OTKA3AThCSA OT UCIIOJIHEHHUS APYTOT0, YTO, ECTECTBECH-
HO, TIPUBOJMT K NPEKPAIICHHIO JOTOBOpa B IeJOM. /laHHOE IMOJO)KeHNEe HaXOIHUT
OTpa)KCHUE U B CHELMAIBHBIX HOPMAax O Kymie-npojaxke. Tak, cornacHo m. 1 crT.
463 T'K, ecnu mpojaBel; OTKa3bIBaeTCs NepeaTh OKYNATEN0 IPOAAHHBIM TOBap,
MOKyTIaTeNb BIPaBe OTKa3aThCA OT HCIONHEHUS JOroBOpa KYIUTH-TIpojaxu. B
CBOIO 0Yepenb, ITO00HOE PACTOP)KEHNE TOTOBOPA YKIIIbIBACTCS B OOIIYI0 KOHCT-
pyxuuio HopMsl 1. 3 cr. 450 I'K, mpemycMarpuBaroleil, B 4aCTHOCTH, BO3MOXK-
HOCTb PacTOPJKEHUS JOTOBOPa B CHIYy OJNHOCTOPOHHETO OTKa3a OT HCIOJHEHUS
JI0TOBOpA MOJHOCTBIO, KOT/IA TAKOH OTKa3 IOITyCKaeTCs 3aKOHOM.

BMmecTe ¢ TeMm NpuBEJCHHBIC MONOXKEHHS 3aTPAarMBalOT HCKIIOYUTEIBHO BO-
MPOCHl AWHAMHUKH 00S3aTEIHCTB, BO3HUKAIOMNX M3 JIOTOBOPA KYIUTH-IPOIAXKH.
IIpu yTpare ToBapa, KOTAa TAKOBOH XapaKTepH3yeTCsl KPUTEPHEM HE3aMEHHMOCTH,
BOIIPOC 00 OTKa3e B MCIOIHEHUU 00s3aTeNbCTBA HE BO3HUKAaeT. C MpekparieHueM
TEPBHYHOTO (IOMHUHHPYIOIIEro) 00A3aTENbCTBA', KOMM SBISIETCS 00A3aTEIBCTBO
TI0 TIepeade ToBapa, MpeKpamaeTcs u caM JI0roBOp: THOENb He3aMEHIMOT0 ToBapa
UCKIJIIOYAeT JOCTHXKECHUE OCHOBHOM LENU JOrOBOpa KYIUIU-NIPOAAXU — IMEPEXon
IpaBa COOCTBEHHOCTH Ha TOBAp OT MPOAaBIia K nokynaremto. OJTHAKO 3TO KacaeTcst
Cily4asi, KOTAa BOIPOCH! Iepexo/ia IpaBa COOCTBEHHOCTH U PHCKa CITy4alHOH T'H-
Oenu pemaroTcs 1Mo OOIIMM MpaBHIaM — IPaBo COOCTBEHHOCTH Ha TOBAp M PHCK
CIIy4aiiHOU THOENIM ToBapa MepexoaaT Ha MOKyMaTels B MOMEHT ero nepeaadu. B
MOOOHOH CHTyallMH C IPeKpalleHueM JOTOBOpa KYIUIH-TIPOAAKH, BBI3BAHHBIM
yTpaToil ToBapa, MOTYT HaCTYNHTh MOCIEACTBUS, HAIIPUMEp, B BUJIC BOSHUKHOBE-
HUSI KOHJUKIMOHHOTO 0053aTeNIbCTBA, €CIM MMENa MECTO MpeAoIiaTa ToBapa, Ju-
00 OXpaHMTEITBHOTO 00A3aTENbCTBA, CBA3AHHOIO C BO3MEIICHHEM YOBITKOB IIO
TIPaBHIIaM O MIPEKPAICHUN aBTOHOMHOTO 00s13aTeNbCTRa.

Ecnu no cornaiieHuro CTOpOH MOMEHT Iepexo/ia IpaBa COOCTBEHHOCTH Ha TO-
Bap (pucka cry4yaiHOW rmOeny ToBapa) MpPEALICCTBYET Iepegaue caMoro ToBapa,

' B cucTeMe rpak/IaHCKO-TIPaBOBBIX JIOTOBOPOB BBLICISIOTCS TAKHE, B KOTOPBIX OIHO (IIEPBHYHOE, J10-
MHHHpYIOIIee) OKa3blBaeT KBAIH(UIMPYIOIEee BO3ASHCTBIE Ha JOTOBOP U ONPEIENsIeT CYIIHOCTHBIC XapaK-
TEPHCTUKH B3aUMHOTO (BTOPUYHOTO, 3aBUCHMOr0) obs3arenbeTBa. OCOOCHHOCTH B3aUMOACIHCTBHUSI IEpPBUY-
HBIX U BTOPHUYHBIX 0053aTEIbCTB PACKPBIBAIOT HNPEIIOKEHHYIO TEOPHIO JOMHHHPYIOIIUX U 3aBHCHMBIX 0-
TOBOPHEBIX 00s13aTenseTB [11].
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TO TOCIIEACTBUS YTPaTHl TOBapa OTHOCUTEIHHO CaMOTO JOTOBOPa MOTYT OBITH CO-
BceM Apyrumu. He uckmrouena cutyanusi, Ipu KOTOpoil rubens ToBapa, UMEIoIas
MECTO JI0 00YCJIOBICHHOT'O JJOTOBOPOM MOMEHTA €T0 NepeAatn, HO IMPOU30IIe IIast
mocJie mepexoja mpasa coOCTBEHHOCTH (THOO0 pHCKa CiydaiiHON THOeNn), HUKaK He
MOBIUSIET Ha ACHCTBUTEIBLHOCTh 00s3aTeNbCTBA (2 PaBHO U CaMOT0 JOrOBOpa) IO
orjiaTe ToBapa, HECMOTPS Ha TO, YTO MOCTIEeTHUN (haKTUIECKH yTpaydeH.

3. Bzaumnvie obszamenbcmea mozym Ovlmb NOC1e008amenbHblMU, KOTAa UC-
MOJTHEHUE OJTHOTO 00s13aTeTLCTBA 00YCIIOBIMBACT BOZHUKHOBCHHUE IPYTOTO.

HanpumMep, KOHCEHCYaIbHBIH TOTOBOP CCYABI NMpEIoNaraeT HaJUIHe XOTS U
B3aMMHBIX, HO HE BCTPEUHBIX 00s3aTenbcTB. O0SA3aTEIBCTBO IO BO3BPATY CCY.IBI
OyZIeT CYMTaThCS BOZHUKIIUM TONBKO TIOCIE HCIIONHEHHUS O00s53aTENbCTBA 1O €€
nepenade. MiHaue roBopsi, HECMOTPS Ha TO, YTO JOTOBOP CCYHbl IS 00SI3aTENbCTB
IO TIepeaade NMYIIECTBA U €T0 BO3BPATY BHICTYIIACT OCHOBAaHHWEM MX BO3HHKHOBE-
HUS (CIENTKa-OCHOBAHUE), O0S3aTENLCTBO IO BO3BPaTy HMMYIIECTBA BO3HHKHET
JUIIb MOCTE HUCIOMHEHUs 00s3aTeNbCTBA IO NMPEJOCTABICHUIO CCYIbl (CAEIKa-
croco0).

COOTBETCTBCHHO, yTpaTa BEIIM Ha CTaINH HCIONHEHHS MEPBUYHOTO 00s13a-
TeNbCTBA (00s3aTENbCTBA 110 Iepeaue Beld B 0€3BO3ME3IHOE BPEMEHHOE IMOJIb-
30BaHUE) MPUBEACT K aOCOMOTHOMY MpEKpaIleHUI0, KaKk 00s3aTeNbCTBA, TaK U JI0-
roBopa B 1esoM. JIums BHHA cCyIOAaTeNs B yTpaTe BEIIN MMO3BOJHT IIPHPABHATH
MOCIIEACTBHUS MPEKPANICHHOTO 00s3aTeNBCTBA 110 TIepeiade CCyabl K ITOCICICTBH-
sIM HEHCIIOJIHEHHOTO 0053aTeNbCTBa, MperycMoTpeHHbIM cT. 692 T'K, a mmeHHO
BO3MEIICHNE TOHECCHHOT'O CCYIOMONyYaTeNIeM peaabHoro yuiepoa.

VYTpara uMymiecTBa Ha CTaIlH HCIOTHECHHUSI BTOPHIHOTO (3aBHCHUMOTO) 005132~
TENBCTBA, UCIOIHEHHE KOTOPOTO CBA3aHO C BO3BPATOM UMYIIECTBA, MPUHAAJIEKA-
IIET0 KPEAUTOpPY (CCYHONATENIO), MOCTY)KAT OCHOBAaHHUEM IPEKPAIICHHSI JOTOBOP-
HBIX 00513aTENBCTB, a PABHO U JOTOBOpa. B TO ke BpeMs Takas yTpara CTaHET OC-
HOBAaHHEM BO3HUKHOBCHHUSI OXPAHUTENBHBIX 00S3aTENbCTB — JINOO KOHIUKIIMOHHO-
o, MO0 JNETUKTHOTO, B 3aBHCUMOCTH OT XapaKTepa JICHCTBUS, MOBJICKIIETO yTpa-
Ty UMYILIECTBa, €CITH WHBIC MOCIEACTBUS MPSMO HE TPETYCMOTPEHBI 3aKOHOM WA
COIJIAIIEHUEM CTOPOH.

TakuM 00pa3oM, MOCICACTBUS YTPAThl HE3aMEHHUMOM BEIIH, COCTABIISIONICH
MIPEIMET UCTIONHEHHS B3aUMHBIX 00513aTeIIBCTB, 3aBHCSAT:

BO-TICPBBIX, OT MECTAa 3aHUMAEMOT'0 TAKUMH O0sI3aTENbCTBAMU B TUHAMUKE 3a-
KJIFOUEHHOTO JI0TOBOPA;

BO-BTOPBIX, OT XapaKTEPUCTHKU TAKUX OOS3aTEIHCTB B KAYECTBE BCTPEUHBIX
WK TIOCIICIOBATEIFHBIX 00s3aTEIbCTB;

B-TPETbUX, OT PEIICHUs BOIPOCa O MOMEHTE Mepexoja PUCKa CIydalHOH ru-
0eIM OTHOCHUTENBHO JIO00TO I'pakJaHCKO-IIPABOBOTO JIOTOBOPA, OMOCPEHYIOIIETO
MepeMeIeHUe BeIei, 1 MOMEHTE Iepexo/ia MpaBa COOCTBEHHOCTH Ha BEIIb OTHO-
CHUTEJBHO JOIOBOPOB, HAPABICHHBIX HA OTUYXICHUE HMYIECTBA.

Obwutl 661600: yTpaTa He3aMEHHUMOU BEIM BBICTYIAET CAMOCTOSTEIBLHBIM OC-
HOBaHHUEM IPEKPAIICHUs 00s3aTeIBCTBA, OTIIMYHBIM OT HEBO3MOKHOCTH UCIIOITHE-
HUS 00s13aTENbCTBA; MPEAIONaraeT pa3IMyHble OCIEACTBUS Il CTOPOH MPaBOOT-
HOIICHUS, B 3aBUCHMOCTH OT CYIIECTBA TAKOBOT'O, HAYMHAS OT OTCYTCTBUS BOOOIIE
KaKHX-JIM0O TOCIEeACTBUH (aOCOMIOTHOE TpEeKpalleHue 00s13aTeNIbCTBA), N0 TIO-
CIEACTBUM, COOTBETCTBYIOIIUX IOCIEACTBUSIM HEHCIOIHEHHOIO O0s3aTeNbCTBA.
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Uro kacaeTcsi MOCIeACTBUI yTpaThl 3aMEHUMBIX Bellel (pOoOBBIX U Bellei, orpa-
HUYEHHOTO POJa), TO UX HU3YYEHUE COCTABISET MPEAMET CaMOCTOSTEIBLHOIO HC-
CIIEZIOBaHMS.
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