BECTHHUK TOMCKOI'O 'OCYJAPCTBEHHOI'O YHUBEPCUTETA

2012 [IpaBo Nel(3)

VK 343.8
H.B. OjbLxoBHK

CPEJICTBA OBECIIEYEHHMA HEITEHUTEHIITUTAPHOTI' O PEXKUMA
B OTHOIEHHUHU OCYXJIEHHbBIX BE3 U30JIs1 1IN
OT OBHIECTBA, ABJIAIOINUXCA 'PAYKKIAHAMUA
I'OCYJAPCTB-YYACTHHUKOB CHI'

Cmamws nocesawena npooremam NPpuieyeHus OCyHCOeHHbIX UHOCMPAHYe8 K OmObIBaAHUI0
Hakazanuil 6e3 usonsyuy om o0wecmaa wiu UCHOIHeHUI0 mpebosanuil npu2osopa cyoa oo
YVCILOBHOM OCYIHCOEHUU U OMCPOUKe omovbleanusi Hakasanusi ¢ Poccuu, a makdce onpocam
PO3bICKA SMUX OCYHCOCHHBIX, NPUSHAHUS U UCHOTHEHUs NPUSOBOPO8 POCCULCKUX CYO08 8 20-
cyoapemeax-yuacmuukax CHI. @opmyaupylomes npeonodjicenus no co8epueHCmeo8anuIo
Koneenyuu CHI, poccuticko2o y20106HO-UCNOIHUMENbHO20 3AKOHOOAMENbCMEA, 800MCI-
6eHHbIX akmoe Munucmepcmea rocmuyuu Poccutickoii @edepayuu u oesmenrvHocmu y2o-
JIOBHO-UCHOIHUMENbHBIX UHCHEKYUIL.

KiroueBble crnoBa: yeon06HO-UChOIHUMENbHOE NPABO, ANLIMEPHAMUBLL TUUEHUIO C80000bL,
Hakazanusi 6e3 uzoayuU om o0uecmsd, HeneHUMeHYUAPHLILL PEXNCUM.

B IMPaKTHUKEC HCIOJHCHUA HaKa3aHWi U pcain3aiui HUHBIX MEp YIOJIOBHO-
MPaBOBOTO XapakTepa 0e3 M30JSIHK 0T 00IIeCTBAa BO3HUKAIOT MPOOJIEMBI, KOTOPHIC
CBUJICTCTIBCTBYIOT O HEIOCTATOYHOW 3aBEpPIICHHOCTH IPABOBOH pETIAMEHTAIINN
HEKOTOPBIX CpencTB oOecreueHUs] HEeMEeHUTEHLUAPHOTO PEeXUMa B OTHOLICHHH
OCYKICHHBIX, SIBIISIOMIMXCS TpakaaHamu rocyaapcrs-ydactHukoB CHI'. Ipexne
BCETO, 3TO KacaeTcs MPHUBJICUCHUS TAHHOW KaTErOpUH OCYXICHHBIX K OTOBIBAHUIO
HaKa3aHUU B BUJE 00S3aTENbHBIX M HCIPABUTEIbHBIX PAaOOT, a TAaKKe BBINOJIHE-
HUIO 00S3aHHOCTEH, CBSA3aHHBIX C TPYJIOM, NPU YCIOBHOM oOcyXaeHuH. «Tpymo-
YCTPOUTE)» ITUX OCYKICHHBIX, KAK CBHICTEIBCTBYCT IPAKTHKA, HE MPEICTABISICT-
Cs BO3MOXHBIM XOTA OBl MIOTOMY, YTO MPAKTHYECKU KAKIBIA M3 HUX OTHOCHUTCA K
YHICITy HE3aKOHHBIX MUTPAHTOB U HE TIOJUICKHUT OQUIIHATIEHOMY TPYIOYCTPOMCTBY.
EnuHCTBEHHBIM BBIXOJOM W3 CIIOKHBILICHCS CHUTYaldH SIBISICTCS OKAa3aHUE TAKUM
OCY)KICHHBIM ITOMOIIM B JICTANH3AIlMH MX MpeObIBaHUs Ha TeppuTopuu Poccuii-
ckoit deneparnu, 4To, 0€3yCIOBHO, OTBICKACT 3HAUUTEIBHYIO YaCTh BPEMEHHU WH-
CIeKTOpA.

[MpuBnedeHne paccMaTpUBaeMOW KAaTETOPUH OCYXICHHBIX K HCIOTHEHHIO
MIPUTOBOPA CyJa U OCYIIECTBICHUE KOHTPOJBHBIX MEPONPUATUH CTAaHOBUTCA €lle
npobieMaTHYHee, €CITH OHH IOCIIE OCYKIICHHS BBIC3KAIOT 3a Mpeneisl Poceniickoit
denepannu WK X BBEABOPSIOT 332 HAPYIICHHS MPABUII MPeOBIBaHMS Ha TEPPUTO-
pun  Poccuiickoii ®enepauuu. [lanHpiii (akT ycTaHaBIMBaeTCd YroOJOBHO-
HCIOJIHUTCIIbHBIMUA MHCICKIUAMU, KaK IIPaBUJIO, B PE3YJIbTATEC MPOBECACHUA MEP-
BOHAYaJbHBIX PO3BICKHBIX MEPONPHUATHH, OJHAKO, KaK MOKa3hIBACT MpPAKTHKA, HE
BCera HaXOJHUT OTPaKEHHE B COOTBETCTBYIOUIMX MaTrepuanax. Jlemo B TOM, YTO
YTOJIOBHO-UCTIOTHUTENIEHOE 3aKOHOJATEIBCTBO O0S3bIBACT MHCIICKIIMIO HAPaBUTh
B CyJ NPEICTAaBJIICHUE O 3aMEHE 00s3aTeNbHBIX U HCIPABHUTENBHBIX padoT Oomee
CTPOTUM BUIOM Haka3aHHs, 00 OTMEHE YCIOBHOTO OCYXKICHHS WIH OTCPOYKH OT-
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ObIBaHMS HaKa3aHHS W UCTIOJTHCHWU Ha3HAYCHHOTO CYJIOM HaKa3aHUs TOJBKO B TOM
CIy4ae, eciu MEeCHOHAXO0NCOEHUE OCYHCOeHHO020 He YCmanoeieHo (BBIIEICHO
MHO#. — H.O.), HO ycTaHOBICH (haKT YKJIOHEHHUS €ro OT MCHOJHEHHs IPHToBOpa
cyna. Ecnm ke yroloBHO-MCIIOHATENbHAS MHCTICKINS YCTAHABIMBACT, YTO OCYXK-
JICHHBIN BbIexan 3a npenensl Poccuiickoit @epepanivii U MPOKUBAET B APYTOM Tro-
Cy/JapcTBE, 3HAUYUT, OHA TEM CaMbIM yCTAaHaBIIMBAET €r0 MECTOHAXOXJEHHUE. DTO
00CTOSATENBCTBO, IO BCeW BUAMMOCTH, IIPEIATCTBYET HHCTICKITMH 00OPAaTUTHCS B CYJT
¢ TIpEJCTaBlIeHUEM 00 OTMEHE (3aMeHe) JaKe NPU yCTaHOBJICHHH (aKTa YKIOHE-
HUS OCY>KJIEHHOTO OT MCIIOTHEHMsI IPUroBopa cynaa. B To jxe BpeMsl ycTaHOBIIEHHE
(akTa BbIE3[Ia OCYKICHHOTO 3a mpenenbl Poccuiickoir denepanuu He OyneT mpe-
MATCTBOBATh TaKOMY OOPAIIEHUIO CO CTOPOHBI YTOJIOBHO-HCIIOJIHUTCILHOW HWH-
CIIeKINH, MO0 KOHKPETHOE €r0 MECTOHAXOXKICHUE HE OIPEIeTICHO.

OpmHako eciau MPOaHaIU3WPOBATh MPAKTHKY OTMEHBI YCIOBHOTO OCYXKIICHUS
WM OTCPOYKH OTOBIBAHWS HaKa3aHWs, TO CyJbl HE BCEr/a yIOBJICTBOPSIOT MpPE-
CTaBJICHUS! YTOJOBHO-UCTIOJHUTENBHBIX WHCIIEKIINHA, 00OCHOBBIBASI 3TO OTCYTCTBH-
€M JIOKa3aTeNbCTB YKIOHEHHS OCYXJICHHOTO(O) OT KOHTPOJIS, B CBSA3U C YeM Op-
TaHbl BHYTPCHHUX JIe 0e3 OmpeiesicHus cyaa 00 OTMEHE YCIOBHOTO OCYKICHHS
WU OTCPOYKHU OTOBIBAHUS HaKa3aHUs HE UMEIOT TpaBa OCYIIECTBISATH pO3bIcK. He
MeHee MPOoOJIeMaTHYHOW BBITJIATUT W 3aMeHa 00s3aTelbHBIX W HCIPABUTEIBHBIX
paboT, MOCKOIBKY B cOOTBETCTBHHM € 4. 1 cT. 30 1 4. 3 ct. 46 YUK P® B pesynbra-
T€ TICPBOHAYAILHBIX PO3BICKHBIX MEPOIPUATHI OHKHO OBITH JIOKA3aHO, YTO OCY-
KJICHHBIA CKPBUICS UMEHHO «B IIEJIAX YKIOHEHHS OT OTOBIBAHUS HaKa3aHU.

Ha Ham B3misp, Takas npakTuka o0yclioBlieHa HE TOJIBKO JCSTCIbHOCThIO WH-
CIIEKIIMA, KOTOpBIE, OCYIIECTBISAS TEPBOHAYAIBHBIE PO3BICKHBIE MEpPONPUSATHSA,
MIPECIICYIOT TOJILKO OJHY IIENIb: HAUTH OCYXKICHHBIX, 3a0bIBasi P STOM O TOM,
YTO UM OJIHOBPEMEHHO HEOOXOAMMO OYJET TOKa3bIBaTh B CyJe M (DaKT YKIOHCHHS
HX OT KOHTPOJIS MIIK OTOBIBaHUS 00A3aTEBHBIX WIIH HCIPABUTEIBHBIX paboT, HO H
HETOYHBIM cojiepkanneM HopM YUK P® u MHcTpykunn o mopsake UCHOJTHEHUS
HaKa3aHW{ U Mep YTOJIOBHO-TIPABOBOTO XapakTepa 0e3 n3omsamnuu oT obmiectsa [1.
C. 9] o pe3ynbraTax mpoBEACHUS IEPBOHAYAILHBIX PO3BICKHBIX MEPOTIPHITHIA (Me-
CTOHAXO0XKJICHUE OCYKJICHHOTO HE YCTAaHOBJICHO).

Ha namr B3rmsiz, nenpio mpoBeIeHUs TIEPBOHAYATIBHBIX PO3BICKHBIX MEPOIPHUSI-
THH SBIISIETCS yCTAHOBIICHNE MECTOHAXO0XICHHS OCY>KICHHOTO HJTH:

— B cJyyae HakasaHWs B BHJE 00s3aTeNbHBIX pabOT — yCTaHOBJICHHE (aKTa,
YTO OCY>KJCHHBIN CKPBUICS B IENSAX YKIOHEHHS OT OTObIBaHNS HaKa3aHUS;

— B ClTyyae HakKa3aHUs B BHJIE UCIIPABUTEILHBIX Pa0OT — yCTAaHOBIICHHE (DAaKTa,
YTO OCYXJICHHBIH CKPBUICS C MECTa JKUTEIhCTBA M €r0 MECTOHAXOXICHHE HEU3-
BECTHO;

— B cllyyae HaKa3aHHWs B BHJIE OIpaHUUCHUs CBOOOBI — YCTaHOBJICHUE (paKTa,
YTO OCYXKJIEHHBIA CKPBIJICS C MECTa XKUTEIbCTBA M €T0 MECTOHAXOXK/IEHUE HE yCTa-
HOBJICHO;

— B Cllydyae MPHUMEHEHHsI OTCPOYKH OTOBIBAaHUS HaKa3aHUS — YCTAHOBJICHHE
(axTa, YTO OCYXKJCHHBIN CKPBIICS B LIEIIX YKIOHEHUS OT BOCITUTAHUS peOCHKa,

— B CIIy4ae YCJIOBHOTO OCYXJCHHsSI — YCTaHOBIIEHUE (paKTa, YTO YCIOBHO OCYXK-
JIEHHBIN CKpBUICS OT KOHTPOJISL.

YuautsiBast 370, cleayeT OTMETHTh, 4To nercTBytommii YUK P® Bo Bcex mpu-
BEJICHHBIX CIy4asX HE MPEAIoaraeT neilblo MePBOHAYAIBHBIX PO3BICKHBIX MEPO-
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TPUATHA YCTaHOBJICHHUE «YBAKUTECIHHOCTHY JINOO «HEYBAXHUTEIFHOCTH» MPHIHH
TOTO, YTO OCY KIICHHBIN CKPBUICS C MECTa XKHUTEIbCTBAa. BMecTe ¢ TeM, HalpuMep, B
ciIy4ae OCyKIeHHs K 00s13aTeIbHBIM padoTaM, eCIIH OCYKICHHBINA CKPBIBACTCS HE C
HENBI0 YKIOHEHHUS OT OTOBIBAHWS HAKa3aHWs, TO OYCBHIHO, YTO OH HE CTaHET
«TIPSATATHCA» OT YTOJIOBHO-UCIIONIHUTEIBHOM HHCTIEKIIMU U, COOTBETCTBEHHO, OyIeT
WCTIOJHSTh TPUTOBOP CyAa. AHAJIOTHMYHO OIEHHBAETCS MIOBEJICHUE YCIOBHO OCYXK-
JICHHOT'O — €CJIM OH CKPBUICS HE OT KOHTPOJISI MHCIICKINH, TO OH OyIeT HCIOIHATh
MIPUTOBOP CyJa. B ciydae ¢ mpuMeHeHHEM OTCPOYKH OTOBIBaHWS Haka3aHus (ak-
TOM, MOATBEPKIAOIIUM TO OOCTOSITEIBCTBO, YTO OCYXKICHHBIA CKPBIICS B IENAX
YKJIOHEHHUS OT BOCTIMTaHUS peOEHKa, MOXKET CIYXKHUTh TOJBKO OCTaBJICHHE UM pe-
OeHKa HEe3aBHCUMO OT TOTO, Ha Yb€ MOIEUYEHIE OH ero ocTaBmwi. OJHAKO B JaHHOM
cily4ae HeoOXOAMMO YYUTHIBATh, HE CBA3AaHO JIU OTCYTCTBUE OCYXKIEHHOTO C TIOUC-
KOM paOoThI WK ee rpaduKkoM (HapuMep, «BaXTOBBI» METO]T pabOThI).

B cootercTBum ¢ m. 142 npukaza Muntocta Poccum ot 20 mast 2009 r. Ne 142
«O6 yTBepkaeHNH MHCTPpYKIUHU N0 OpraHU3aldy WCIOJHEHUS HaKa3aHUU U Mep
YTOJIOBHO-TIPaBOBOTO XapakTepa 0e3 U30JSAIUHN OT 00IIecTBa», a TaKxke M. 56 mpu-
ka3a MuHtocta Poccnn ot 11 oktsa6ps 2010 r. Ne 258 «O6 ytBepkneHnn MHCT-
PYKIHMH MO OpraHU3alUU HCIIOJHEHHs HAKa3aHUsl B BUJE OTPaHUYEHUS CBOOOIBD»
MIPH TIPOBEICHUM TIEPBOHAYAIBHBIX PO3BICKHBIX MEPOMPUATHUH MO yCTAaHOBICHHIO
MECTOHAXOXKJCHHS OCY)KJICHHOTO MHCIEKIUS B TeueHue 30 aHed (B OTHOIICHWH
OCYXKICHHBIX K OTPaHHYCHHUIO CBOOOIBI M YCIOBHO OCYXICHHBIX — B TeueHHe 31
JIHS1) 00s13aHa:

— wnHOGOPMHUPOBATH IOAPA3JCiCHHE pPO3BICKa TEPPUTOPHAILHOTO OpraHa
®CHH Poccun 06 ocykaeHHOM, B OTHOIIEHHH KOTOPOTO HAYaThl IEPBOHAYAIB-
HBIE MEPOTIPUATHS [0 YCTAHOBJICHUIO €r0 MECTOHAXO0XKICHUS;

— MIPOBECTH 10 MECTY JKUTEILCTBA, B OpPraHU3aIMH, TJIe padoTai (y4uiics) ocy-
KIICHHBIH, OMPOC JIUI, KOTOPHIM MOTYT OBITh U3BECTHBI CBEICHHS O BEPOSTHOM
MECTOHAXO0XKJICHUU OCYKIECHHOTO;

— 3allPOCUTh U MOTYYUTHh HH(OOPMAIUIO TI0 yYETaM MOJIBEOMCTBEHHBIX TEPPH-
topuansHOMy oprany @CHUH Poccun yupexnenuit (ciecTBEHHBIX H30JIATOPOB);

— 3alPOCUThH U MOJyYUTh HHPOPMALIUIO O MPOBEIEHHON paboTe U ee pe3ybTa-
Tax B MOJIpa3felIieHnU po3bicka TepputopuaibHoro oprana ®CHUH Poccuy;

— IIPOBEPHUTH MOITYYCHHYIO B X0O/I€ IPEANPUHATEIX MEPOIPHUATHI HHPOPMALIUIO
0 BO3MOKHOM MECTE HAXOXKACHUS OCYKICHHOTO;

— HCTONB30BaTh WHBIC JOCTYITHbIE UCTOYHUKH WH(OPMAIIUH, CIIOCOOCTBYIOIIUE
po3bicKy ocyxaeHHoro (mHpopmanmio OB/JI, yaerst OB/, nannasie W1 u 1.11.).

Heo6xoquMo oTMETHTB, 94TO WH(pOpMaIHs 00 OCYKICHHOM HE MOXET 3ampa-
LIMBATbCA YTOJOBHO-UCIIOJHUTENBHON WHCHEKIHMEH B JIEUEOHBIX YUPEKICHUSIX
WM B OpPTaHax 3aIliCH aKTOB I'PaKIAHCKOTO COCTOSIHHUS, TaK Kak Takas mH(popMa-
U] HOCUT KOH(UACHINANEHBIN XapaKTep M MOJKET OBITh MPEIOCTABICHA TOIBKO B
OIpE/IETICHHBIX CITydasX.

B cootrerctBuM co ct. 13 denepanbHOro 3akoHa oT 21 HosOps 2011 r.
Ne 323-®3 «O06 ocHOBaxX 0XpaHbl 370pOBbs TpakaaH B Poccuiickoit deaeparim» u
4. 3 cr. 12 ®denepanbHoro 3akoHa oT 15 HoAOpa 1997 1. Ne 143-03 «O06 akrax
TPa)XIaHCKOTO COCTOSIHUSD» CBEACHUS, COCTABIISAIONINE BpaueOHYIO TaifHy, a TaKxkKe
0 TOCYTapCTBEHHOH pETrHCTpaluy aKTa TPakKTaHCKOTO COCTOSHHS MOTYT OBITh
MPEIOCTaBJICHbI 110 3apocy CyAa, OPTaHOB JO3HAHUS WM CIEACTBUA. YTOJIOBHO-
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WCIIOJTHUTEIbHBIC HHCIIEKIIUN HE OTHOCSATCS HH K CyIeOHBIM, HU K CIICICTBEHHBIM
opranam. CornacHo cT. 40 YIIK P® k opranam 103HaHHS OTHOCSTCS OpPTaHbl HC-
MOJTHUTENHHON BIIACTH, HAJCIIEHHBIE B COOTBETCTBUU C (elepalbHBIM 3aKOHOM
MOJTHOMOYHMSMH IO OCYIIECTBICHUIO ONEPAaTUBHO-PO3BICKHON NesATeIbHOCTH. Y-
PEeXICHHUS, UCTIONHSIONINE HaKa3aHus, coriacHo cT. 14 3akona Poccutickoii Dene-
paunuu ot 21 utong 1993 r. Ne 5473-1 «O0 yupexJeHUSX U OpraHax, UCIIOJIHSIIO-
IIUX yTOJOBHBIC HAKa3aHWS B BUJE JUIICHUS CBOOOIBD MMEIOT IPABO OCYIIIECTB-
JISTh B COOTBETCTBUU C 3aKOHOAATeIbCTBOM Poccuiickoii depepannn onepaTuBHO-
PO3BICKHYIO JAeATeNbHOCTh. OJHAKO, YYUTHIBAS, YTO YTOJOBHO-UCIIOJIHHUTEIBHBIC
HMHCHEKIUH SIBIAIOTCA YYPEXKICHUAMHU, UCIONHSIOIMUMU B COOTBETCTBHU C YIoO-
JIOBHO-HCIIOJIHUTEIBHBIM 3aKOHOJATENLCTBOM YIOJIOBHBIE HaKa3aHHsS B OTHOILE-
HUU JIML, OCY>KJCHHBIX 0€3 N30JIALUU OT 001IecTBa, B COOTBETCTBHHU ¢ [lonoxkeHu-
€M 00 YTOJIOBHO-HCTIONHUTEIBHBIX MHCICKIHAX, YTBepKIeHHBIM [locTanoBneHu-
em [IpaBurtensctBa Poccuiickoit @eneparuu ot 16 utons 1997 r. Ne 729, Ha Hux
9TH MOJIOKEHUS HE PaCIPOCTPAHSIIOTCS.

Taxum 06pa3oMm, 3apoCHl B JIeueOHBIC YUPEKICHNUS WIK B OpPraHbl 3alMCH aK-
TOB I'PaXKJJAHCKOT'O COCTOSHUS YTOJIOBHO-UCIIONHUTEIbHASI MHCIIEKLUS HAIPaBJIATh
HE YIMOJHOMOYEHAa HU MPU KaKuX 00CTOATENhCTBAX. B ciyyae HE0OXOIUMOCTH MO-
Jy4deHHs] TaKol MHQPOpPMAallMK B WHTEpecax cyAa JMOO MPOKypaTypbl OHa MOXKET
OBITB 3aIPOIICHA TOJIBKO CYAOM JIHOO0 IPOKYpPaTypOi COOTBETCTBEHHO.

Bwmecrte ¢ Tem B cootrBerctBum ¢ m. 9. [locranosnenus [Ineayma BC P® ot
20 mexabpst 2011 r. Ne 21 «O mpakTuke MPUMEHEHHs CyAaMH 3aKOHOJIATEIbCTBA
00 WCHONHEHWH TIPUTOBOPa» B CIIydae, €CIIM YCIIOBHO OCYKACHHBIH CKPBUICS OT
KOHTpOJIS, CyH, paccMarpuBas NpPEICTaBICHHE YrOJOBHO-UCIOIHUTEIbHON HH-
CIEKIUN 00 OTMEHE YCIIOBHOTO OCYXKICHHS M UCTIOJHEHUH HaKa3aHHs, Ha3HAueH-
HOro 1o TpuroBopy cyxaa (m. 7 ct. 397 YIIK P®), nomkeH UCXOIUTh U3 MOJIOKE-
Hus 4. 6 cr. 190 YUK P® 0 TOM, 94TO CKpBIBAIOMUMCSI OT KOHTPOJIS MPU3HACTCS
YCIIOBHO OCY)KIIEHHBIH, MECTO HAaXOXKJEHHUsSI KOTOPOTO HE YCTAaHOBJICHO B TEUEHHE
6osee 30 gueit. Cyn Takke JOJDKEH HMPOBEPSITH MOJHOTY MPOBEICHHBIX YTOJIOBHO-
WCTIOJTHATEILHOW WHCIIEKIHEH B cooTBeTcTBHH € 4. 5 cT. 188 YUK P® meprona-
YalbHBIX MEPOIPHUITUN MO YCTaHOBIICHUIO €r0 MeCTa HaXOXKACHUS U MPUYMH YK-
noHeHus. K TakuM MeponpusiTUsM, B YaCTHOCTH, OTHOCSATCSI OTIPOCHI POJICTBEHHHU-
KOB, cocellell M NPyTruX TpakAaH, KOTOPBIM MOXET OBITh YTO-THOO W3BECTHO O
MecTe HaxXOXICHHS YCIOBHO OCYXXIECHHOTO, MPOBEPKA IO MECTY paboTHI (y4eOsI)
OCYKIIEHHOTO, 3alIPOCHI B pa3jIMyHbIe OpTaHu3aluu (aApecHoe 00po, BOGHKOMATHI,
MOpPTH, OOJIBHHUIILI, OPTaHbl BHYTPSCHHUX JIEI).

B cootBerctBum ¢ m. 32. IlocranoBnenus I[Inenyma BC P® ot 20 nekabps
2011 1. Ne 21 «O mpakTHKe MPUMEHEHUS! CyAaMU 3aKOHOJAaTeIbcTBa 00 MCIIOJNIHE-
HUU [PUTOBOpa» NpU NOCTYIJIEHMH B CyJ XoJaTailcTBa WM IPEICTaBIEHMS IO
BOIPOCaM, CBS3aHHBIM C HCIOJHEHHEM IPUTOBOPA, CYyAbsS MPOBEPSET, MOJICKHUT
JI1 OHO PACCMOTPEHUIO B JAHHOM CYZ€, MOJIaHO JI OHO HaJIeXKAall|UM JTUIIOM, TpH-
JIOKEHBI JIU K HEMY JOKYMEHTBI, HeOOXOMMBIE JIJIsl pa3pelleHusi BOmpoca 1o Cy-
IIECTBY, U KOIIMU COOTBETCTBYIOIINX CyAeOHBIX perieHuit. Cya OKa3bIBaeT CONeH-
CTBUE B cOOpE CBEACHUH, KOTOpPbIE HE MOTYT OBITh MOJYYEHbI aJMHHUCTpPALIUCH
yUpexJACHUs WIN OpraHa, UCIOJHSoNEro Hakazanue. CienoBareiabHO, B ClIydae,
€CIIM CyJOM K MaTepHaiaM IEepBOHAYAIBHBIX PO3BICKHBIX MEPONIPHITHH OyIyT
UCTpeOOBaHbl TOKYMEHTHl B OTHOIICHWH OCYXJIEHHOI'O M3 MEIHIHUHCKUX Y4Ypexk-
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JCHUH, YTOJOBHO-HCIIONHUTEIbHAS WHCIEKIUS 00s3aHa WHPOPMHUPOBATH CYI O
TOM, 4TO COOp ATUX CBEJCHUIl HE MOXKET OBbITh OCYILECTBIEH €0 CAMOCTOSITEIbHO,
U 3aIIPOCUTH y CyJla OKAa3aHUs COACICTBUS B PELIEHUHU JaHHOIO BOIIPOCa.

B cootBerctBuu ¢ m. 32. IlocranoBnenus I[Inenyma BC P® ot 20 nekabps
2011 1. Ne 21 «O mpakTHKe MPUMEHEHUS! CyAaMU 3aKOHOJAaTeIbcTBa 00 HCIIOJIHE-
HUU TIPUTOBOPAy, €CIIM B MIOCTYMUBIINX MaTepraiax He COAEPKHUTCS TOCTATOYHBIX
JAHHBIX U1 PACCMOTPCHHUS XOaTaicTBa WIIM MIPEACTABICHHUS U B CyJeOHOM 3ace-
JAHUM BOCTIOJIHUTH UX HEBO3MOXKHO, CYJl B XOJI€ IOATOTOBKHU K €0 PACCMOTPEHHIO
BO3BpAIACT 3TH MaTepHaNbl Il COOTBETCTBYIOLIETO odopmieHus. B ciyuae o1-
CYTCTBHS TOKYMEHTOB, KOTOPBIE 0053aHa TPEICTABUTH aAMUHHUCTPAIASI YIPEKIC-
HUS WIM OpraHa, UCIIOJHSIOIEro HaKa3aHue, CyJl He BIIpaBe OTKa3aTh B NPUHATHU
XO0JlaTaliCTBa OCYXJAEHHOTO, €r0 3aKOHHOTO MpEICTaBUTENs WM afBokara. Ecim
IIPOBEJCHHBIX MEPONPUATUHA U1 BBIBOJA O TOM, YTO OCYXKIEHHBIH CKpbUICA OT
KOHTPOJIS, HEJJOCTATOUYHO, TO CYJ] OTKa3bIBa€T B YAOBJIECTBOPEHUH INPEJCTABICHUS.
C yuerom nonoxxenuii cr. 18.1 YUK PO 00bsiBneHUE po3bICKa YCIOBHO OCYXKJICH-
HOT'0, CKPBIBILIErOCsI OT KOHTPOJIsI, HE OTHOCUTCS K YUCILy BOIIPOCOB, IOUIEXKAIUX
PaccMOTPEHUIO CYAO0M IPU UCIIOJTHEHUH IPUTOBOPA.

Cornacao 1. 10. Ilocranosnenus [Inenyma BC P® ot 20 ngexabps 2011 r.
Ne 21 «O npakTuKe MPUMEHEHHUS CyJJaMH 3aKOHOJATEIECTBA 00 MCIIOIHCHUH TPH-
TOBOpa» pemieHHe 00 OTMEHE YCIOBHOTO OCYKACHUS M WCIIOJIHCHWH HaKa3aHWS,
HA3HAYEHHOTr'0 MO MPUIOBOPY CyZa, B OTHOILEHUH YCJIOBHO OCYXAEHHOTO, CKPbIB-
merocs OT KOHTPOJIA B TE€YCHUE HCIBITATENBHOTO CPOKA, MOXKET OBITH MPHHATO
CyIlOM U B Cllydae, KOIla PacCMOTPEHHME INAHHOTO BOIIPOCA OCYLIECTBISAETCS IO
HCTEYEHUH YCTaHOBIIEHHOTO €MY HCIIBITATENIbHOTO CPOKa.

Takum 00pa3oM, BOIpOChl 00 OTMEHE YCIOBHOTO OCYXKIACHHUSA M UCIIOJHEHUH
HaKa3aHus, MPEIyCMOTPEHHOTO MIPUTOBOPOM Cy/Aa, 00 OTMEHE OTCPOUYKU OTOBIBA-
HUS HaKa3aHUS OCYXKIEHHBIM OepeMEeHHOH JKEHIIMHE, EeHIIUHE, UMeIoulel pe-
OeHKa B BO3pacTe 10 YeThIpHAILATH JIET, My>KYHHE, UMEIOIIeMy peOeHKa B BO3-
pacTte 70 4YeThIPHAALATH JIET U SBISIOMIEMYCS] €JUHCTBEHHBIM POJUTENEM, pelia-
€TCsl CYJOM II0 TPEICTaBIEHUIO YIOJIOBHO-UCIONHUTENbHOW uHcnekuuu. Cyn,
YAOBJIETBOPUB MPEIACTABICHUE YrOJOBHO-UCIIOIHUTENFHON HHCIEKLIWH, B COOT-
BercTBUU C 4. 3 cT. 253 VIIK P® BbiHOCHUT OmpeneneHre WM MOCTaHOBJICHHUE O
PO3BICKE TaKOTO OCYKACHHOTO. PO3BICK B JaHHOM Cilydae OCYIIECTBISIETCS B 00-
1IeM MopsKe.

Ecinu B Teuenue 30 aHell B pe3yibpTaTe NEPBOHAYAIBHBIX PO3BICKHBIX MEpPO-
MPUATHA MECTOHAXOXKICHHE OCYKICHHOTO K 00s3aTeNbHEIM paboTaM HE YCTaHOB-
JIEHO, a MaTepuaibl NMPOBEJEHHBIX MEPONPHUATHH MOATBEPHKAAIOT, YTO OCYXKIEH-
HBII CKPBUICA B LENAX YKJIOHEHHsI OT OTOBIBAaHHMS HaKa3aHUS, TO OH NPU3HAETCA
3JI0CTHO YKJIOHSIOITIMCS OT OTOBIBaHHSI 00513aTEIBHBIX paO0T M MHCIIEKIIUS B 3TOM
cirydae o0s13aHa:

— uHQOPMUPOBATh MOApA3ACICHHE PO3bICKA TEPPUTOPUATBHOTO OpraHa
®CHH Poccuu o pesynbrarax NEpBOHAYAIBHBIX PO3BICKHBIX MEPONPHUATHH IIO
YCTaHOBJIEHUIO MECTOHAXOXKACHUS OCYKICHHOTO;

— HampaBHTh B cy[ npenctaBienue (mpuioxenue Ne 25 k [Ipukazy Munrocta
Poccun ot 20 mas 2009 r. Ne 142 «O06 ytBepkneHrr MHCTPYKIIUH 1O OpraHU3a-
IIUH UCIIOJTHEHNS HaKa3aHWH M MEp YTOJIOBHO-IIPaBOBOTO XapakTepa 0e3 N30JsIHun
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0T o01IecTBa») 0 3aMeHe 00s3aTeNbHbIX PadoT APYTUM BHJOM HaKa3aHHUS B COOT-
BETCTBHH C 4. 3 cT. 49 YK P®;

— HaIpaBUTh YCTAHOBJIEHHBIM MOPSIKOM B MOJpa3JIEICHUE PO3bICKA TEPPUTO-
puansHoro oprana ®CHUH Poccun MaTepualibl nepBOHaYalbHBIX PO3BICKHBIX Me-
POTIPUATUN MO YCTAHOBJICHUIO MECTOHAXOXKACHHUS OCYKIECHHOTO K 00s3aTeNbHBIM
paboTam, 370CTHO YKIIOHSIFOIIETOCS OT OTObIBaHHMS HaKa3aHUsS, MECTOHAXOXKICHHE
KOTOPOI'0 HEU3BECTHO.

K npezacrasienuto B ¢y 0 3aMeHe 00s13aTeNbHBIX PadOT IpyrMM BHIOM Haka-
3aHUs YTOJIOBHO-UCIIOIHUTENbHAS MHCIIEKIUS MPUIaraeT 3aBEpPEHHbIE KOIUU Ma-
TE€pUAJIOB TIEPBOHAYAIBHBIX PO3BICKHBIX MEPOIPHUATUN 110 YCTAaHOBJICHHUIO MECTO-
HaX0KJIEHHsI OCYXKIEHHOTO.

Ecmu B Teuenue 30 aHell B pe3ynbpTaTe NEpBOHAYAIBHBIX PO3BICKHBIX MEpPO-
MPUATUH MECTOHAXOXKIEHHUE OCYXAECHHOTO K JIMIIEHMIO MpaBa 3aHUMAaTh OIpele-
JIEHHBIE OJHDKHOCTH WJIM 3aHUMATBHCS OINPENESIEHHON AEATEIbHOCThIO HE YCTaHOB-
JIEHO, TO MHCIIEKIUS 00s13aHa:

— uHQOPMHUPOBATh MOApA3ACICHHE pPO3bICKA TEPPUTOPUATBHOTO OpraHa
®CHH Poccum o pesympraTax MEpBOHAYAIHHBIX PO3BICKHBIX MEPOTMPHSITHHA I10
YCTaHOBJIEHHIO MECTOHAXO0X/ICHUS OCYKIECHHOTO;

— HamnpaBUTh B OpraH BHYTPEHHHX JIe] COOOIIEHHE O TOM, YTO MECTO HaXOX-
JI€HUS OCYXKAECHHOTO K JMIIEHUIO IpaBa 3aHUMAaTh OIPEEIIEHHbIE JODKHOCTH WIH
3aHUMAThCSl ONPEIECIIEHHON NesTeIbHOCThI0 HE YCTAHOBJICHO, M 3alPpOCUTh OpraH
BHYTPEHHHX JIEJI O TOM, YTO B CITy4yae, €CJIM CTAHET U3BECTHO O MECTOHAXOXKICHUU
OCYKICHHOTO, HEOOXOMMO COOOIINUTE B YTOJIOBHO-HCIOTHATEIHHYIO HHCIICKIIUIO.

ITpu 3TOM NepBOHaYaNbHBIE PO3BICKHBIE MEPOIPUATHUS 110 YCTAaHOBJICHUIO Me-
CTOHAXOXKJIEHHUs YKa3aHHOTO OCYXJEHHOTO TMpojyieBatoTcs eme Ha 30 nHel, KoH-
TPOJIb UCIIOJHEHUS IPUTOBOPA HE IPUOCTAHABIMBAETCS.

Ecnu B Teuenue 30 aHell B pe3ynbpTaTre NEpBOHAYAIBHBIX PO3BICKHBIX MEpPO-
MPUATUNA MECTOHAXOXKACHUE OCY)KJIECHHOTO K HMCIPaBUTENIBbHBIM paboTaM He ycra-
HOBJIEHO, @ MaTepuaibl MPOBEIEHHBIX MEPOINPHUITHI MOATBEPKIAAIOT, YTO OCYXK-
JIEHHBIH CKPBUICS C MECTa JKUTENbCTBA U €0 MECTOHAXO0XKAECHNUE HEU3BECTHO, TO OH
MPU3HAETCS 3JI0CTHO YKIJIOHSIIOIIMMCS OT OTOBIBAHHMS HCIPABUTEIBHBIX PadOT H
HMHCITEKIHAS 00s13aHa:

— nHOOPMHUPOBATH MOIPA3JCICHAE pPO3BICKa TEPPUTOPHAILHOTO OpraHa
®CHH Poccum o pesynbraTax MEpBOHAYAIBHBIX PO3BICKHBIX MEPOMPHSITHHA I10
YCTaHOBJIEHHIO MECTOHAXO0/ICHUS OCY>KIEHHOTO;

— HampaBHUTh B CyJ npenctaBienue (npuwioxenne Ne 25 k [Ipukazy MuHrocta
Poccum ot 20 mast 2009 1. Ne 142 «O6 yrBepxaeHnn MHCTPYKIIMU TIO OpraHu3a-
LMY UCIIONIHEHUS HaKa3aHW U Mep YrOJIOBHO-IIPABOBOTO XapakTepa 0e3 30 AIun
0T 00mIecTBa») O 3aMEHE HUCIIPABUTENBHBIX paboT IPyruM BHIOM HaKa3aHUS B CO-
oTBeTcTBUH C 4. 4 cT. 50 YK POD;

— HampaBUTh YCTAHOBJICHHBIM MOPAIKOM B MOJpPAa3/eieHNe PO3bICKa TEPPUTO-
puansHoro oprana ®CHH Poccun MaTepualibl IepBOHAYaIbHBIX PO3BICKHBIX Me-
PONIPUATHN TIO YCTAaHOBJIEHUIO MECTOHAXOXKAECHHUS OCY>KACHHOIO K UCIPaBUTENb-
HBIM PabOTaM, CKPBIBIIETOCS C MECTa JKUTEIbCTBA, MECTOHAXOXKACHUE KOTOPOTO
HEU3BECTHO.

K mpencrasnenuio B Cy 0 3aMEHE HUCTIPABUTEIBHBIX PadOT APYTUM BHIOM Ha-
Ka3aHHUA YTOJIOBHO-MCIIOJHUTENIbHAS WHCIEKIHs NpUIaraeT 3aBepeHHbIE KOMHU
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MaTepUaJIoB MEPBOHAYAIBHBIX PO3BICKHBIX MEPONPUATHHA 1O YCTaHOBJIECHUIO Me-
CTOHAXO0XKJIEHHSI OCYXIEHHOTO.

Ecnu B Teuenue 6onee 30 mueit (31 aeHb) B pe3yibTaTe MEPBOHAYATBHBIX PO-
3BICKHBIX MEPOIPHITHH MECTOHAX0XKICHHUE OCYKICHHOT'O K OIPAaHUYCHUIO CBOOO-
Ibl HE YCTAHOBJIEHO, a MaTepuaibl MEPBOHAYATIBHBIX PO3BICKHBIX MEPONPHUSATHIHA
MOJITBEPIKAAIOT, UYTO OCYXKJCHHBIN CKPBUICS C MECTa KUTEIhCTBA M €r0 MECTOHa-
XOXJICHUE HE YCTAHOBJICHO B TeueHue Oosiee 30 aHEH, TO OH MPU3HAETCS 3JI0CTHO
VKJIOHSFOITAMCS OT OTOBIBAHHS OTpaHWICHUS CBOOOIBI M MHCIICKITHS 00s13aHa:

— uWHQOPMHUPOBATH MOApa3ACICHHE pPO3bICKA TEPPUTOPUATBHOTO OpraHa
®CHH Poccun 0 pesynprarax rnepBoOHauaIbHBIX MEPONPUATHN TIO yCTAaHOBJICHHIO
MECTOHAXO0XKJICHHSI OCYKIEHHOI'0;

— HampaBUTh YCTAHOBJICHHBIM MOPAIKOM B MOJpAa3/eieHne pPO3bICKa TEPPUTO-
puansHoro oprana ®CHUH Poccun Marepualibl mepBOHAYaIbHBIX MEPOIIPHUSATHH O
YCTaHOBJICHUIO MECTOHAXOXKICHUSI OCYKICHHOT0, KOTOPOMY OTpaHHYCHHE CBOOO-
JIbl HA3HAYEHO B Ka4eCTBE OCHOBHOTO Haka3aHUs MO0 M30paHO B MOPSAKE 3aMEHbI
HEOTOBITOM YaCTH HAKa3aHUA B BUJC JUILICHHUS CBOOOIBI;

— B OTHOIICHHUHU OCYKACHHOTO, KOTOPOMY OTpaHUYEHHE CBOOOBH HA3HAYCHO B
KayecTBe JOMOJHHUTEIBHOIO HaKa3aHWA, HAlPaBUTb MH(OPMALIMIO COBMECTHO C
3aBEpEHHBIMH KOMUSAMH MaTEpPHAJIOB MIEPBOHAYATBHBIX MEPOTIPHUITUN 110 YCTaHOB-
JICHUIO MECTOHAXOXKICHUS OCY>KACHHOTO B OpraH BHYTPEHHHX JICN JUIS BO30YXKIe-
HUS YTOJIOBHOTO Jejia MO NpU3HAKaM MpPECTYIJIeHHsA, NPEeIyCMOTPEHHOro 4. |
ct. 314 YK PO;

— B OTHOIICHHUH OCYKACHHOTO, KOTOPOMY OTpaHHYCHHE CBOOOBI HA3HAYCHO B
KadecTBE OCHOBHOTO HaKa3aHUs JHO0 M30paHHOTO B MOPSAKE 3aMEHBI HEOTOBITON
YacTW HaKa3aHUs B BHJIE JIULICHUS CBOOOMBI, HAIIPABUTH B CyJ MPEACTaBICHUE O
3aMEHE OCYXXIICHHOMY HEOTOBITOTO CPOKa HaKa3aHHs B BHIC OTPaHHUYCHUS CBOOO-
IIBI HAKa3aHUEM B BHJIE JIMIICHUS CBOOOIBL.

Bwmecre ¢ TeM Bompoc 3aMeHbl HEOTOBITOTO CpOKa HaKa3aHHs B BUJE OTPaHU-
YeHHs CBOOOJIbI HaKa3aHHEM B BHJIE JUIICHUS CBOOOIBI OCYXICHHOMY, KOTOPOMY
orpaHuucHrEe cBOOOIB Ha3HAUCHO B KAUECTBE OCHOBHOTO Haka3aHwWs JiOo m30pa-
HO IIpU 3aMeHe HEOTOBITOI YacTH HaKa3aHWsS B BUJAE JIUILEHHUS CBOOOIBI, SBIISIO-
IEeMyCsl CKPBIBIIMMCSI C MECTa YKUTEIhCTBA, MOXKET OBITh PACCMOTPEH CYJOM B
CBSI3W CO 3JIOCTHOCTBIO YKJIOHCHHUS OCYXKICHHOTO OT OTOBIBaHWS OTPAaHWUYCHUS
cBOOOJIBI HA OCHOBAaHHWH MPEACTABICHHBIX YTOJIOBHO-UCIIOIHUTEIEHON MHCIICKITH-
eif MaTepuanoB u 6e3 3aAepKaHus OCYKICHHOTO.

OcyXIeHHBIH, KOTOPOMY OTpaHHYEHHE CBOOOIBI HA3HAUCHO B KAa4eCTBE IO-
MOJTHUTEILHOTO HaKa3aHUs, 3JI0CTHO YKIIOHSIOIIMHCS OT OTOBIBAaHUS HakKa3zaHUS,
MECTOHAX0XKJEHHE KOTOPOro HEU3BECTHO, HA OCHOBAHUH ITOCTAHOBJICHHS YTOJIOB-
HO-HCIIOJTHUTENIFHON MHCIICKIIUU W COOTBETCTBYIONICH HH(POPMAIINN TPUBIICKACTCS
K YTOJIOBHOW OTBETCTBEHHOCTH OPTaHOM BHYTPEHHHX JeJl [0 MPU3HAKaM IpecTyI-
neHust, npeaycMoTpeHHoro 4. 1 ct. 314 YK P®. [1pu HampaBiieHHH B OpraH BHYT-
PEHHHMX JIel YyKa3aHHBIX JOKYMEHTOB HX KOMNHHU HAMpaBISIFOTCS YTOJOBHO-
WCIOJHUTEIbHON WHCHIEKIHMEH CONMPOBOIUTEIBHBIM IHMCBMOM B COOTBETCTBYIO-
Y0 IIPOKYPaTypy.

Ecinu B Teuenue 30 aHell B pe3yibpTaTe IEpBOHAYAIbHBIX PO3BICKHBIX MEpPO-
MPUATUH MECTOHAXOXKIEHUE OCYXKIIEHHOI0, K KOTOPOMY IIpUMEHEHa OTCPOYKa OT-
ObIBaHMS HaKa3aHWA, HE YCTAaHOBJIEHO, & MaTepHalbl IPOBEACHHBIX MEPONPHUATHN
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MOJTBEPHKAAIOT, YTO OCYXKIEHHBIH CKpPBUICA B LEISAX YKJIOHEHUS OT BOCIUTAHMA
pebeHKa, TO OH MPU3HAETCS YKIOHAIOIUMCS OT BOCITUTAHUS PeOSHKA U MHCIIEKIIHS
o0s13aHa:

— wnHOOPMHUPOBATH MOIpPA3JCICHHE pPO3BICKa TEPPUTOPHATILHOTO OpraHa
OCHH Poccun o pesyibrarax MEpBOHAYANBHBIX PO3BICKHBIX MEPONPHUATHHA IO
YCTaHOBJIEHUIO MECTOHAXO0XICHUS OCYKIECHHOIO;

— HaNpaBUTh B CyIl IPEACTAaBICHNE 00 OTMEHE OTCPOYKM OTOBIBaHMS Hakasa-
HUS W O HalpaBJICHUHM OCYKICHHOTO IS OTOBIBAHWS HaKa3aHUs, Ha3HAYEHHOTO
IIPUTOBOPOM CYZa, B COOTBETCTBUM C 4. 2 CT. 82 YK PD;

— HalpaBUTh YCTAHOBJIEHHBIM MOPAJKOM B IOJpPA3/EICHUE PO3bICKAa TEPPUTO-
puansHoro oprana ®CHH Poccun mMarepualibl mepBOHAYATBHBIX MEPOIIPHUSATHH 10
YCTaHOBJICHUIO MECTOHAXOXAECHHUS OCYKICHHOT0, KOTOPBIH OTOBIBAJI HaKa3aHUE B
WCIIPaBUTEIFHOM YUPEKICHUN U KOTOPOMY OBIIa IIPEIOCTaBICHA OTCPOUKa OTOBI-
BaHUS HaKazaHUs, B Cllydyae €clid NIepBOHAaYaIbHbIE PO3BICKHBIE MEPOIIPUATHUS MIPO-
BOAMJIMCH TIO (PaKTy €ro HeMpHOBITHS B ABYXHENENbHBIH CPOK CO JHS OCBOOOXKIe-
HUS U3 UCTIPABUTEILHOTO YUPEKACHUS B YTOIOBHO-MCTIONHUTENFHY0 HWHCTICKIIHIO
(ecmu oCy»IEHHBIM HE MPUOBIT BMECTE C PEOCHKOM).

K mpencraBnenuio B ¢y 00 OTMEHE OTCPOYKM OTOBIBAHMS HaKa3aHUS U O Ha-
MpaBIEHUH OCYXKJIEHHOTO JIJIsl OTOBIBaHUS HaKa3aHHs, HA3HAYEHHOT'O TPUTOBOPOM
Cylla, yrOoJIOBHO-UCIIOJHUTENbHAS MHCIIEKIUS IPUIaraeT 3aBepeHHble KOIIMM MaTe-
pHAJIOB NEPBOHAYAIBHBIX PO3BICKHBIX MEPOIPUITUN MO YCTAaHOBJIEHUIO MECTOHA-
XO0XKJICHUS OCYKJICHHOTO.

IMpencraBnenne B cyx 00 OTMEHE OTCPOYKH OTOBIBAHUS HaKa3zaHWS M O Ha-
MIpaBJIE€HUH OCYKIEHHOT'O JUIsl OTOBIBAaHUS HaKa3aHMsl, HA3HAUEHHOT'O IPUTOBOPOM
Cylla, BBIHOCUTCSI YTOJIOBHO-UCIIOIHUTENbHOM WHCTIEKIMEH B Cllydae:

— €CITH OCYKJCHHBIN OQHIIMATBHO OTKa3aics OT peOcHKa;

— eCJIH OCY>KACHHBIH, 0QUIIaIbHO HE OTKA3aBIIICh OT peOeHKa, OCTABIII €T0 B
POIMIBHOM JIOME WK TIepeaj B JETCKUA J0M;

— ©CJIM OCY’KACHHBII BelIeT aHTHOOIECTBEHHBIH 00pa3 )KU3HU U HE 3aHUMAaeT-
Csl BOCIIUTAaHHEM peOCHKA U YXOIOM 32 HUM;

— €CIIM OCY>KACHHBIN 0CTaBUII peOeHKa pOJACTBEHHUKAM MJIM WHBIM JIMLAM;

— €CJIM OCY>K/ICHHBIHM CKpBUICS, OpOCUB peOCHKaA.

Ecmu B Teuenue 6onee 30 mueit (31 AeHb) B pe3yibTaTe MEPBOHAYATBHBIX PO-
3BICKHBIX MEPONPUATUI MECTOHAXOXKJEHHE YCIOBHO OCYXJIEHHOI'O HE yCTaHOBIIE-
HO, a MaTepHAJIbI IEPBOHAYATBHBIX PO3BICKHBIX MEPOTIPUSTUN MOATBEPKAAIOT, YTO
YCIJIOBHO OCY>KJEHHBIM CKPBIICS OT KOHTPOJIS, TO OH IPU3HAETCS CKPBIBAIOLIMMCS
OT KOHTPOJIS, MECTOHAXOXKACHUE KOTOPOTO HE YCTAaHOBJICHO B TeueHHe Ooiee 30
JHEe, 1 MHCTIeKIUs 00si3aHa:

— wnHOOPMHUPOBATH MOIPA3JCICHHE pPO3BICKa TEPPUTOPHAILHOTO OpraHa
®CHH Poccum o pesynbraTax MEpBOHAYAIBHBIX PO3BICKHBIX MEPOMPHSITHHA IO
YCTaHOBJICHUIO MECTOHAXOXKACHHUS YCIOBHO OCYXKIEHHOIO;

— HaIpaBUTh B CyJ IPEACTABICHUE 00 OTMEHE YCIOBHOTO OCYXJICHHS U HC-
MOJIHEHUM HaKa3aHUs, Ha3HAYEHHOTO MPUTOBOPOM CyJa, B COOTBETCTBUM C 4. 3
cT. 74 YK PO.

K mpencrasnenuro B ¢y 00 OTMEHE YCIOBHOTO OCYXJICHHS U HCIIOJHEHUH Ha-
Ka3aHMs, Ha3HAUE€HHOI'0 IPUTOBOPOM CYy/1a, YTOJIOBHO-UCIIOJIHUTENbHAS HHCIIEKIINSA
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MpujlaraeT 3aBE€peHHbIE KOMMM MaTepUaloB NEPBOHAYAIBHBIX PO3BICKHBIX MEpPO-
MPUATUHN 10 YCTAaHOBJICHUIO MECTOHAXOXKICHHUS YCIOBHO OCYXAEHHOTO.

BMmecte ¢ TeM, Kak TOKa3bIBAaeT MPAKTHKA, 3aKOHOAATEIbHBIC TOJOXKEHHUS O
TOM, YTO 3JIOCTHO YKIJIOHSIIOIIMHCS OT OTOBIBAaHUS HAaKa3aHUs WM KOHTPOJS Yro-
JIOBHO-HCIIOJTHUTENIFHON HWHCIEKLUUU OCY)KICHHBI OOBABISAETCS B PO3BICK, HE
CHUMaeT MPOOJIEeMBbI CAMOTO PO3BICKA.

Bo-niepBrix, u3 cogepxanus YUK P® He sicHO, KTO AOIKEH OOBSBIATH B PO-
3BICK U TJ€ ke JOJDKEH CONEPIKaThCsl TAaKOW OCYKICHHBIH, €CIIM COTpYIHHUKAM Op-
TaHOB BHYTPEHHUX JIEJ BCE K€ yJacTcs ero 3aaepkaTth. boiee Toro, ycTaHOBHUB B
3aKOHE, YTO CPOK 3aJepsKaHrs MOXKET OBITh MPOUICH B CyIeOHOM ITOpSAKE, 3aK0-
HOJIaTeNlb HUYEro He TOBOPUT O TOM, KTO KOHKPETHO JI0JDKEH 00paIlaThCs ¢ TAKUM
XO0JaTaliCTBOM: OpraH BHYTPEHHUX JAEN WM yroJOBHO-HCIIOJHUTENbHAs WHCIEK-
WS, @ TAKKE YTO SIBIISICTCS OCHOBAHUEM IS TIPOJICHUS 3TOTO cpoka. Takum 06-
pa3oM, B HacToslIee BpeMs BOMPOC 3TOT BOBCE HE PEILIEH HU B 3aKOHE, HU B Be-
JIOMCTBEHHBIX aKkTax. JJaHHyIO MpoOjieMy MOKHO PEIIUTh TOJBKO IIyTeM H3MEHe-
HHS 3aKOHOJATeNbCTBa. B oT0M cBsa3u 4. 2 ¢T. 30 1 4. 4 cT. 46 YUK P® Heobx0-
IUMO TOTMOJHUTH MOJOKEHHEM, YTO OOBSIBHTH B PO3BICK OCYKICHHOTO MOXKET
TOJIBKO CyJl Ha OCHOBAaHHM IPEACTABICHUS YTrOJOBHO-HCIOJHUTENFHON HHCIEK-
uuu. Kpome toro, B 4. 2 ct. 30 u 4. 4 ct. 46 YUK P® HeoOXx0numMo 0TKa3aThCs OT
WCIIOJIB30BAHUS CIIOBOCOYETAHUH «BJIOCTHO YKIJIOHSIOIIUIICS OT OTOBIBAaHUS Haka-
3aHUA OCY>KICHHBIID U «CKPBIBIIMKACSA C MECTA KUTEIBCTBA OCYXKIECHHBIN», TaK KaK
TP YCTAHOBJICHUH 3TUX (PAKTOB CyJI JOJDKEH 3aMEHHUTh 00s3aTeIbHBIC MIIM UCTIpa-
BUTCIBHBIC paboOTHL, a HE OOBSBIATH B pO3bICK. [layee, HYXHO IPETyCMOTPETh
BO3MOXHOCTH cojiepkanust Takux ocyxneHHeix B UBC nnmu CU30. Hakoner, He-
00X0MMO HaJIeUTh YTOJOBHO-UCIIOIHUTENbHYIO HHCIIEKLIMIO IPaBOM 00paliaTh-
ci B CyJ C IPEICTaBICHUEM O IPOMJICHUM CPOKa 3aJeprKaHUs OCYKIEHHOIO 10
30 cyTok.

Bo-BTOpBIX, pe3ysIbTaTOM PO3BICKHBIX MEPOIPUATHH, TPOBEACHHBIX OpraHaMu
BHYTPEHHHX JIeJ, OyIET TOJBKO MPEANOIOKEHUE O TOM, YTO OCYXICHHBIH MOXET
HaXOAUTHCS HAa TEPPUTOPUH JIpyroro rocyaapcra-yyactiuka CHI'. B coorBerct-
Buu ¢ Konsenuuert CHI' o mpaBoBoii OMOIIIM ¥ IPABOBBIX OTHOLLIECHHUSX MO TPaXK-
JTAHCKUM, ceMeiHbIM U yrojoBHbIM JienaM (manee — Konsenuuss CHI) [2. C. 11]
KOMIIETEHTHOE YUPEKJEHUE FOCTULIMU IOCY1apCTBa, HAa TEPPUTOPUU KOTOPOI'O MO-
KET HAXOJUTHCS OCYXKICHHBIA, OyIeT NMPHHUMATh MEPHl MO YCTAHOBICHHIO €rO
MECTOHAXOXKJICHHSI U B3SITUHU TI0J] CTPAXKy, TOJIBKO KOT/Ia OIYYHT 3a1pocC O BbIIaye
(ct. 68) MO0 TMOpyUYeHHE 00 OCYIIECTBICHUH PO3BICKA, 332 HCKIFOYCHUEM TEX CITy-
YaeB, KOTJIa BbIJaya He MOXeT ObITh Ipou3BeneHa (cT. 69). Cratesa 89 KonseHmun
CHI 3ampemaeT BblAauy JHLl, SBJSIOMIKUXCS TPpaXKIaHaAMH 3alpalliBaeMoro rocy-
napctBa. TakuM 00pa3oM, PO3BICK ITHX OCYKICHHBIX OCYIIECTBIITHCS HE OyIeT.

B 10 xe Bpemst 3TO He 03HAYaeT, YTO MIPUTOBOP POCCUIICKOIO Cy1a UCTIOIHATh-
csa He Oynet. Crates 109 Konenuun CHI' mpenycMaTpuBaeT, 4To «Kakdas U3
Horosapusaromuxca CTOpOH Ha yCIOBHAX, IIPeLyCMOTpeHHbIX Hacrosmed Kon-
BEHLMEH, MPU3HAET U HCIOJHIET MPUIOBOPHI, IOCTAHOBJIEHHBIE CyAaMU APYTUX
Horoapuaromuxca CTOpoH ... IpH oTKaze onHoi Jlorosapusaromieiicsi CTOpOHBI
B BBIJaue JIMIA JJIs1 TIPUBEJCHUS B MCIIOJHEHHE MPUTOBOPA, BEHIHECEHHOTO CYIOM
npyroit JloroBapuBaromeiicss CtopoHbl». CremoBarenbHO, YTOOBI HCKIIOUYHUTH
CIy4ad HEHUCIIONIHEHUS! MPUTOBOPOB, KOMIIETEHTHOE YUpeKIeHHe tocTuiuu Poc-
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cuiickoit @enepanyu JOHKHO 00PATUTHCS C 3alIPOCOM O BBIAYE M ITOMYIHTH OTKA3
B BbIIady€ OCYXJIEHHOIO, SIBIAIOIIETOCS TPaKAAHUHOM 3allpallliBaeMoro rocyaap-
ctBa. CyliecTBymolee MPaBUio, KaKk MPEACTaBIACTCS, 3HAUYUTENHLHO YCIOXKHSIET
pelleHre Bompoca 0 MPU3HAHUK M UCIIOJHEHUU IPUTOBOPOB HAa TEPPUTOPUH JIPY-
roro rocyaapctBa-yyactiuka CHI', 4To B KOHEYHOM cUeTe yMEHbIIAeT Mpeaynpe-
JIIUTENBHBIA TOTEHIIMAI HAKa3aHUI Oe3 U30/IAIUH OT OOIECTBA.

VY 10BIETBOpEHNE CYAOM IPEACTaBIEHHUs YIOJIOBHO-UCIONHUTEIBHOM HHCIIEK-
oud 00 OTMEHE YCIOBHOTO OCY)KICHHS, 3aMEHE OO0S3aTeNBHBIX, UCTIPABUTEIHHBIX
paboT, orpaHuueHHs CBOOOBI B ClTy4yae, €CId OCYXISHHBIM CKPBUICS OT KOHTPOJIS,
elle He TapaHTHPYeT PO3bICKA STHX JHUI] B JPyroM rocyaapcrBe- ydactauke CHI.
KonTtponb 3a naHHBIMH OCY)KIEHHBIMH KOMIIETEHTHBIE OpPraHbl 3TOr0 rocyIapcTBa
TaKkKe OCYLIECTBIATh HE OyAyT. B CBsI3M ¢ 3TUM aKTyaJbHOM SBJIsIETCs] CKOpeiias
parudukamus Poccuiickort dexepanueid U qpyruMy TOCYIAPCTBAMHU-YIaCTHUKAMHE
CHI" EBporneiickoii KOHBEHITMH O HAA30pE 32 YCIOBHO OCY)KIICHHBIMHU HJIM yCIOBHO
0cBOoOOXKAEHHBIME TTpaBoHapymuTesiMu (Ctpacoypr, 30 HosOps 1964 1.) [3. C. 4].

Ecnu ke cyn Bce-Taku 3a04HO OTMEHMJI YCJIOBHOE OCY)KIIEHHE W TOCTAHOBUI
00 WCIIONTHEHWW Ha3HAYEHHOTO JIMIY HaKa3aHWs, 3aMEHUI 00s3aTebHbIE, UCTIPa-
BUTEJbHBIE PaOOTHI, OrpaHHYEHHE CBOOOIBI, TO BOMPOC O MPHU3HAHUU U HCIIOJIHE-
HUU TIPUTOBOpPa POCCUICKOTO CyAa paspelmiaeTcss B TaKOM ke mopsake. Ha Ham
B3IJIs1I, KOMIIETEHTHBIN CyJ] 3alpalllMBaeMOro rocylapcTBa HE MOXKET OTKa3aTh B
MpU3HAHUM M UCIIOJIHEHUM 3TOr0 MPHUTrOBOpa, KaK IOCTAHOBJIEHHOTO 3a0YHO
(ct. 112 Konpenumu CHI'), Tak kak caM OOBHHMTENBHBIM MPUTOBOpP, B KOTOPOM
OBLTO HA3HAYCHO HAKa3aHUE, BRIHOCHIICS B IIPUCYTCTBHH IOJICYIMMOTO.
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