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PaccMaTpuBaroTcst BONpoch! (JaKTHYECKOro MOJNOXKEHHUs ITpada B CUCTEME YrOJOBHBIX HaKa3aHUH, OTMEYACTCs
HECOBEPLICHCTBO CHOCOOOB HMCUMCICHHUs Tpada, HEeleaecooOpasHOCTh YCTAHOBJICHHS €ro KPaTHO K CyMMe
B3ATKH MJIM KOMMEpUYECKOro nojakymna. Obpamiaercs BHUMaHHE Ha HECOTTIACOBAHHOCTh psiJia HOPM YTOJIOBHOTO,
YTOJIOBHO-HCIIOJHUTEIBHOTO 3aKOHOIATEIbCTBA M 3aKOHOATENIBCTBA 00 MCIIOJIHUTEILHOM MIPOU3BOJICTBE B Yac-
TH OTCPOYKH, PACCPOYKH YIUIaThI IITpada, OPUIHIECKUX MTOCICACTBUI HEHCIIOMHCHHUS 3TOr0 HaKa3aHUsL.
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Cpenu Bcex npeaycMoTpeHHbIX cT. 44 YK P® naka-
3aHUH mTpad HAXOIUTCA HA MEPBOM MECTE, CIEIO0Ba-
TENBHO, IPU3HACTCS 3aKOHOJATENIEM B Ka4eCTBE HanMe-
Hee cTpororo HakazaHusa. O0 3TOM ke CBUIETEIbCTBYET
YCTaHOBICHHBIM B 4.5 cT.46 YK mopsmox 3aMeHBI
mtpada KaKk OCHOBHOTO HaKa3aHUsl B ClIydyae 3JI0CTHOTO
YKJIOHEHHUS OCY’KIEHHOTO OT €ro YIUIATHI.

Tem He MeHee mpakTHUeCKH cpa3y oOparianoch
BHUMaHHE Ha TO, 4TO (aKTH4YeCKH mTpad Hanexo
HE BCerja fABISETCS HaUMEHEe CTPOI'MM HaKa3aHUEM
[1, c. 10-11; 2, c. 97-107]. FO.M. TkaueBcku#, Harpu-
Mep, CpaBHHUBAJI IPH 3TOM CTpOrocTh mrpada B pasme-
pe 100 MUHHMaNBHBIX pa3MepOB OILIATHI TPyIa M 00s-
3arenbHBIe paboTel B 60 wacoB [1, c.11]. Ha mam
B3I, mocneaane n3MeHeHns B YK P®, cBg3annbie co
croco0oM mcuucieHns mrpada, Beaynme K eme oosee
3HAYUTEJIBHOMY YBEIIMUEHHUIO CYMM INTpadoB, AAIOT
erie OOJIbIIE OCHOBAHHMM ISl BHIBOJIA, YTO B HACTOSILEE
BpeMs mTpad B LIEJIOM OTHIO/b HE SIBIISICTCS HAUMEHEe
CTPOTUM Haka3zaHHeM. J[0CTaTOYHO CpaBHUTh MaKCHU-
MaJIbHBIA CpPOK 00s3aTesibHBIX pabor (480 wacoB) u
MaKCHMaJIbHBIA mTpad (IATh U TeM Oojee — MATHCOT
MUJUTHOHOB PyOIIeit).

3aKkoHOIaTeNb, KaK U3BECTHO, HEOAHOKPATHO MEHSUI
CBOE OTHOIIEHHE K crocoly mcumcnenus mrpada. Pa-
HEe CYIIECTBOBABIINI CIOCOO OMpPEAEIEHHS €T0 B CyM-
Me, kpatHOit MPOT, cpa3y ke 0OHapyX Wil CBOIO ys3-
BUMOCTB, ITOTEpsUT Kakyro-mubo cBa3p ¢ MPOT kak Ta-
KoBoH M yxe B 2003 1. ObIT 3aMEHEH Ha HCUUCIICHHE
mrpaga B abCONMIOTHOM JEHEKHOH CyMMe.

Koneuno, Teopernuecku Oojee CIpaBeIMBHIM B
JTAHHOM OTHOILICHMH BBITJILAUT MCHOJIB3yeMOe B 3amaj-
Hoii EBporie mcumcieHne KOHKpPETHOH CyMMBbI IuTpada
IOCJIe ONpE/ACNEHUsS €ro CyJIOM B TaK Ha3bIBAEMBIX
«mTpado-THAX», TO ECTh B CyMME THEBHBIX 3apabOTKOB
WM MHBIX BUAOB JTHEBHOTO A0X0Ja ocykaeHHoro. On-
HAaKO MNPUXOJUTCS NPH3HATh TAKOH IIOIXOX B COBpe-
MEHHOHI Poccum HepeanucTHYHBIM B CHIIy OTCYTCTBHSA
JIOJKHOW (DMCKATBHOM MPO3pavyHOCTH JOXOJI0B Hacese-
HUSI, PAaCIpPOCTPAHEHHOCTH TaK HAa3bIBAEMBIX «CEPBIX)»
BBIIUIAT U TE€HEBOH 3KOHOMMKU. IIokasaTtenbHa B 3TOM
OTHOIIIGHUH TPOMEJbKHYBIIas B ceHTsOpe 2014 T. B
CMMU undopmanus, uro B 2014 r. Ilencuonnsiii ¢poHx
Poccun «nenocunrancs» 22,5 MiIH paOOTHUKOB.

WHpIMM cnioBamHM, 3HAa4YMTENbHAS YacTh HAaCEICHHS
HE CKJIOHHA OTKpBIBaTh CBOM pealibHble Noxonasl. Ecim

JKE UCUUCIATH MTpad JIHUIIs B 0QUIIHATEHO 3aUKCHPO-
BaHHBIX «IITPado-THIX», TO 3TO MOCTABUT MITpad emie
Jajbllie OT CIIPABEATHBOCTH.

B kakoli crerneHn HeJaBHUE HOBBIE CIIOCOOBI Ompe-
nenenus mrpada onpamanbl? Ha mepBeId B3I, 3a-
KOHOZATENb MIPOAEMOHCTPHUPOBAI SIBHYIO PEUIMMOCTDH B
60pb0e C KOPPYMIIMOHHBIMU MPECTYIUICHUAMH. BHaua-
Jie mTpad cTal UCUUCIATHCS 0COOBIM 00pa3oM (110 cTo-
KpaTHOH CyMMBbI) HMEHHO NPUMEHHUTENHEHO K KOMMep-
YecKOMy TOJIKYIly M B3siTKe. BrocmeacTBum Takoi mo-
psnok ucuncienus mrpada ObuT pacnpocTpaHeH Ha He-
3aKOHHO IEpEMEILCHHBIC JICHEXKHBIE CpPelCcTBA WIH (M)
«CTOMMOCTB JIEHEKHBIX WHCTpyMeHTOB» (cT. 200.1 YK
POD).

Camo 1o cebe «kpaTHOe» HCUUCIeHHe mTpada mpu
HE3aKOHHOM TIEPEMEILICHUH JICHEKHBIX CpEICTB (ze-
HEXXHBIX HHCTPYMEHTOB) B MPHUHIIMIIE IOMYCTHMO, KaK 1
IpU NPECTYMJICHUAX, OOLIECTBEHHas] ONAacHOCTh KOTO-
PBIX OIpeessieTcs MPeXk/e BCero MPUYMHEHHBIM HMHU
HMMYIIECTBEHHBIM YIIepOOM MM 00BEMOM MaTepualib-
HOU BbITOABI BUHOBHOrO. K mpumepy, 8 YK Kupruzun
M3JIaBHA CYLIECTBYET TaKOe Haka3aHHe, KaK «TPOHHOM
aipIm», TO €CTh JEHE)KHOE B3BICKAHHE B pa3Mepe Tpex-
KpaTHON CTOMMOCTH TMoxuiieHHoro. Ho ecTh cepre3Hble
OCHOBAHHSI YCOMHHTBCSI B NTPABMIIBHOCTH KPAaTHOTO HC-
yucineHusa mTpada IpH B3STKE W KOMMEPYECKOM IOJI-
kyne. Bemp xapakTep W cTemeHb WX OOIIECTBEHHOI
OITaCHOCTH OTIPENENAIOTCA B KOHEYHOM CUETe HE CyM-
MOH B3ATKH WJIM MOJKYyIA, a CTETICHBIO HApYyIICHUS OX-
paHsSEMBIX YrOJIOBHBIM 3aKOHOM OOILECTBEHHBIX OTHO-
LIEHUH B chepe MHTEPECOB CIyKObI B KOMMEPUYECKUX U
uHBIX opranm3anusax (rmasa 23 YK P®) u B chepe ro-
CYJapCTBEHHOM BIACTH, MHTEPECOB TOCYJapCTBEHHOU
CITy>KOBI M CITy>KObI B OpraHax MECTHOTO CaMOYIpaBJIe-
Hus (rmaBa 30 Kopgekca). U ecnu mosiBneHne mtpada,
KpaTHOr0 CyMM€ MOXMUIEHHOIO, Hampumep, B cT. 158
YK P® (kpaxa), Ob110 OBI BIIOJHE JIOTHYHO, TO IIPUMe-
HuTenpHo K cT.cT. 204, 290, 291, 291.1 YK P® »st10
OOBSCHUTH BECHMA 3aTPYAHUTEIBHO.

OOparumMcst kK ucnonHenuto wrpada. Hamumo — siB-
Hasl HECOTJIACOBAaHHOCTh HECKOJIbKHX (eJepalibHbIX 3a-
KOoHOB. IIpexe Bcero — B 4acTu OTCPOUKH (PACCPOUKH)
yIJIaThl OCY>KACHHBIM Ha3HaYeHHOTro cyaoM mrpada.
[To obmemy mpaBmity (4. 1 c1. 31 YUK P®), ocyxnen-
HBIH K mTpady 0e3 paccpoukH BHIILIATH 00s3aH yIuIa-
TuTh WTpad B Teuernwe 30 MHEH CO THS BCTYIUICHUS
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MPUTOBOpA CyJa B 3aKOHHYIO crily. YacTh 2 yKa3aHHOU
CTaThbU TJACHUT, YTO «B CIydYae, €CIU OCYKACHHBIH He
MMEeEeT BO3MOKHOCTH €AMHOBPEMEHHO YIIIATUTh ITpad,
CyI TO €ro XoJaTaliCTBy MOXET pPAacCPOUUTh YILIATY
mTpaa Ha CPOK 10 Tpex jaeT'». OGpaTHBIINCH K U. 3
ct. 46 YK P®, oOHapyXuM, 4TO C Y4ETOM HMYIIECT-
BEHHOT'O MOJIOKEHHSI OCYXKJIEHHOTO M €r0 CEeMbH CYI
MOJKET Ha3HAYMTh IMTpad C pacCPOUKOH €ro BBHIILIATHI
OIIpEeIeTICHHBIMH YacTAMHU Ha CPOK /0 IATH JieT. Haxo-
Her, 4. 2 cT. 398 VIIK P® npenycmatprBaeT mpaBo Cy-
Jia OTCPOYUTh WM PACCPOUMTH YIUIATy ITpada Ha CPOK
JIO TIATH JIET.

OCTaBUB B CTOPOHE SBHBIC «HECTHIKOBKHMY» YTIOMSI-
HYTBIX 3aKOHOB, 00paTUM BHMMaHHE Ha TO, YTO HU IIPH
paccpouke, HE TeM OoJiee pu OTCpouke (10 mATH JieT!)
ymiatel mrpada He NPeryCMOTPEH MEXaHU3M KaKoW-
1100 MHJEKCAMK CYMMBI mTpada (XoTs Obl Ha ypOBHE
craBku pedunancupoBanust L[b P®). OueBugno, 4ro
nHQsnus (B 2014 r. — 6onee 8 %) 3mech UAET SBHO Ha
MOJIb3Y OCYXKICHHOTO (IPH OTCPOUYKE YIUIaThl ImTpada
Ha TIATH JIET C TAKOW MHQIAMNEH OT CTaMHJLTHOHHOTO
mrTpada OCTaHEeTCs peaibHO TOJBKO MIecThaecsT). Kax
e Toraa OBITh C IeKIapupyeMbIMH B cT.cT. 4, 6 YK PO
NPUHIMIIOM paBEHCTBA TpaXJaH TIepe] 3aKOHOM H
MPUHIUIIOM CIIPaBEIMBOCTH?

OcTaHOBHMCS TeNeph Ha IOPUANYECKHUX MOCIEACT-
BUSX HewcnonHeHus mrpada. M panee BronHe 000CHO-
BAHHO OTMEUANOCh, UYTO 37ECh BCE KpalHe 3alyTaHo [2,
c. 154—155]. HoBble u3MeHEHHUS B 3aKOHOJATEILCTBE, K
COXaJIEHHIO, ICHOCTH He nobasmim. [Ipexne Bcero, 3To
KacaeTcsi BO3MOXKHOCTH TIPHHYIUTEIFHOTO B3BICKAHUS
mrpada. Yacts 5 cr. 46 YK PO Hudero He roBOpHT O
MIPUHYAUTEIHFHOM B3BICKAaHUH MTpada HI KaK OCHOBHO-
ro, HA KaK JONOJIHHUTEIBHOTO HAKa3aHMs, NpeaycMar-
puBas JINIIb 3aMeHy Tpada, HA3HAUEHHOTO B KAYECTBE
OCHOBHOT'O Haka3aHWsA, WHBIM, HAJ0 IojlaraTh, Oojee
CTPOTMM Haka3zaHHEM, Kpome, 1o OO0IleMy MpaBUILy, —
nuiieHust cBoboapl. OTKyna cyll TOSDKeH B3Th 9TO Ha-
KazaHWe (M3 CaHKUUHM COOTBETCTBYIOLIEH CTaTbu JIMOO
u3 ct. 44 YK P®), BoBce HenousaTHo. Benp oroBopka o
«Tpefienax CaHKIWHU, IIPEIyCMOTPCHHOH COOTBETCT-
Bytomiell cratbeld OcoOeHHOM wacTh Hactosimero Ko-
JIeKcay, CTPOro TOBOps, Kacaercss ToybKo mTpada,
KpaTHOTO «CTOMMOCTH MPEIMETa WA CyMM KOMMeEpUe-
CKOTO MOJKYIA W B3SITKW», HA3HAYCHHOTO B Ka4ECTBE
OCHOBHOTO Haka3zaHus. Kcrtaty, a Kyzaa 3lech «Ipora-
Ja» CyMMa «HE3aKOHHO II€PEMEIICHHBIX JIEHEKHBIX
CPEICTB MU (M) IEHEKHBIX HHCTPYMEHTOBY», O KOTOPBIX
TOBOPUTCS B 4. 2 3TOM cTraThu? VM B OTHOUIEHUHU OCY-
xneHHbIX 1o cr. 200.1 VK npaBuno o6 orpaHudeHuH
MOCIIEACTBUM CaHKIMEN CTATbU YXKe HEIIPUMEHUMO?

Bonpoc o0 mnpuHYIUTENFHOM B3BICKAHHMM IITpada
HOPMAaTHBHO pellaeTcs B ABYX 3aKOHaX — YTOJIOBHO-HC-
MOJIHUTENBHOM Kolekce PD u denepasbHOM 3aKoHE

! TpaBia, HeACHO, MOXKHO JIM PACTIPOCTPAHUThH BCE TIEPEUHCIIEHHBIE
3/1€Ch BHUJIbl PACCPOUKU (OTCPOUKH) HA POAUTENEH WM 3aKOHHBIX
Ipe/ICTABUTENCH HECOBEPIICHHOIETHETO OCYXIEHHOTO, C KOTOPBIX
CyJI B3bICKMBAET ITpad ¢ X corjiacusi Ha ocHoBaHuH 4. 2 cT. 88 YK
PO.

Ne 229-®3 2007 r. «O0 HCTIOIHUTEIBHOM MPOU3BOJCT-
Be». [lpuyem Takke B SIBHOW HECOIIACOBAHHOCTH Kak
MCXKIYy HUMU, TaK U C YT0JIOBHBIM KOACKCOM.

ODenepanbhblii 3ak0H «O0 HCIIOTHUTEIHHOM TPOU3-
BozcTBe» (cT. 103) ompenenseT mpeneibHBIC CPOKH, B
TEYEHUE KOTOPBIX MMOCIE BCTYIUICHUS MPHUTOBOpPA B 3a-
KOHHYIO CHJIIY MOXXET OBITh NMPEIBIBICH K UCIIOJTHCHUIO
HCTIOJTHUTENBHBIN JIUCT O B3BICKAHUH MITpada.

OTH CPOKH 3aBHUCAT OT pa3Mepa CaHKIUH CTAThH, MO
KOTOPOH OCY>XKJ1€H BUHOBHBII:

- B TEYCHHE ABYX JIET MPH OCYXKACHUH 32 IPECTYTI-
JICHHE, 32 COBEPIIIEHHE KOTOPOT0 YTOJIOBHBIM KOAEKCOM
Poccuiickoit @enepannini NperycMOTPEHO MaKCHUMallb-
HO€ HaKa3aHUC B BUAC JIHUIICHUA CBO60[[I)I Ha CpOK HE
Gonee ABYX JIET;

- B TEUEHHUE IIECTH JIET MPHU OCYKJIECHUU 32 HEOCTO-
POKHOE MpECTyIUIEHHE, 3a COBEPIIEHUE KOTOPOro Yro-
JnoBHBIM KoaekcoM Poccuiickoit ®enepauuu npeny-
CMOTPEHO MaKCHUMallbHOE HaKa3aHWE B BHIC JUIICHUS
cBOOOIBI Ha CPOK OOJIee IBYX JIET;

- B TEUEHHE IIECTH JIET TPH OCYKICHUU 33 YMBIIII-
JICHHOE TIPECTYIUICHHUE, 32 COBEPIICHHE KOTOPOro YTO-
J0BHBIM KozaekcoM Poccuiickoit ®enepanun npeny-
CMOTPEHO MaKCHUMaJIbHOC HAaKa3aHHUC B BUAC JIMIICHUA
cBOOOBI HAa CPOK OoJice ABYX JIeT, HO HEe Oojiee IATH
JeT;

- B TCUCHHUEC JCCATH JICT MPH OCYKICHUH 32 YMBIIII-
JICHHOE TNPECTYIUICHHE, 32 COBEPIIEHUE KOTOPOro Yro-
JoBHBIM KoaekcoM Poccuiickoit denepauuu npeny-
CMOTPEHO MaKCHUMallbHOE HaKa3aHWE B BHIC JUIICHUS
cBOOOJIBI Ha CPOK OoJiee MATH JIET, HO He 0oiee JecsaTH
JeT;

- B TEYCHHE IITHAALATH JIET MPH OCYXICHUH 32
YMBIIIJICHHOE TPECTYIUICHHUE, 32 COBEPIICHHE KOTOPOTO
VYronoeHsIM konekcoM Poccuiickoit @enepanuu npeny-
CMOTPEHO MaKCHUMaJIbHOC HAKa3aHHUEC B BUIAC JIMIICHUA
cBO0O/IBI Ha CPOK OoJiee IECSATH JIET Wi Oojiee CTporoe
HaKa3aHUe.

B To xe Bpems ct. 83 YK («OcBoboxzaeHue ot oT-
ObIBaHMS HAKa3aHWs B CBA3M C KCTCUCHHEM CpPOKOB
JTABHOCTH OOBHHHUTEIHFHOTO MIPUTOBOPA CYa)») CBI3BIBA-
€T CPOKH JaBHOCTH HE CO CPOKOM HaKa3aHWUs, a C TsDKe-
CTBHIO COBEPIICHHOTO MPECTYIUICHUA. B cOOTBETCTBHU C
JIAHHOW CTaThEMl JIMIO, OCYXKIACHHOE 3a COBEPLICHHE
MIPECTYIUICHUS, OCBOOOKIAeTCS OT OTOBIBAaHUS HaKaza-
HUSI, eI OOBUHUTEIBHBIN MPUTOBOP CyAa He OBLI IpH-
BEZICH B HCIIOJHEHNE B CICIYIONINE CPOKH CO THS BCTY-
IUIEHUS €r0 B 3aKOHHYIO CUITY:

a) ZIBa TOfa IPU OCYXIEHHH 3a NpecTyIUICHUE He-
OOJBIION TSKECTH;

0) IIeCTh JIET MpPHU OCYXKACHUHM 3a MPECTYIUICHHE
CpelHel TSHKECTH;

B) JIECSTH JIET MIPHU OCYKICHHUHU 3a THKKOE IPECTYTI-
JICHUE;

T) MATHAIIATE JIET IIPU OCYKIACHUH 32 0C000 THKKOE
MIPECTYTIICHHE.

Ha nepBbiil B35, 31€Ch HET MPOTHUBOPEUHS, TO-
ckonbKy CT. 15 YK cBs3bpIBaeT ompeneneHue TSHKECTH
MPEeCTYIUICHH MMEHHO CO CPOKOM Hakazanus. Ho 3To
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CIPaBEIJIMBO TONBKO AJIS KaTErOpUH TSDKKHUX U 0C000
TSDKKUX npectyruiennii. Koraa xe mrpad, Kk npumepy,
Ha3Ha4aeTcsl 3a MPECTYIUICHHE HEOOJNBIION TSIKECTH C
CaHKLHUEW CTaTbu B TPH Tojia JIMIIEHHUsT CBOOOBI, TO IO
cT. 93 YK naBHOCTb €ro MCHOJHEHUsI COCTaBUT JABA ro-
na, a o 3akoHy «OO0 MCIIOJHUTEIHLHOM HPOU3BOJICTBE)
— YK€ IIECTh JIeT.

B u.3 cr.32 YUK roBoputcsi, 4TO «B OTHOLUEHUH
OCY’KIEHHOTO, 3JIOCTHO YKJIOHSIOIIETOCS OT YIUIaTh
mrpada, HA3HAYCHHOTO B KAueCTBE JOMOJIHHUTEIHHOTO
HaKa3aHus, CyJeOHbBIN MPHUCTAB-MCIONHUTEND ITPOU3BO-
JIWUT B3BICKaHME ITpada B NMPUHYIUTEIHHOM IOPSIIKE,
MPEeAYCMOTPEHHOM  3aKOHOJAaTeIbcTBOM  Poccuiickoit
Oenepauun». Mexny tem Denepanbublii 3akoH «O0
UCTIOJIHUTEIIFHOM TPOU3BOCTBE» ONpEAeisieT He TOJb-
KO TOPS/IOK NMPHHYUTENLHOTO B3bICKaHUs mTpada, HO
U OCHOBaHMsSI TAKOT'O B3BICKAHUS, MPUYEM CYIIECTBEHHO
mmpe, Hexkenu 3To npeaycmoTtpeHo B YK u YUK P®.

Cratest 103 mnaszBannoro 3akoHa («Bszbickanue
mrpada, HA3HAYCHHOTO B KayecTBE HAKa3aHUS 3a CO-
BEpIICHUE MPECTYIUICHU) OMPEAEIIET, YTO Hapsmy C
ykazaHHBIM B CT. 32 YUK ocHoBaHmem mTpad MOXKET
OBITh B3bICKAaH MPUHYANUTEIBHO TAKXKE, «ecnu mrpad 3a
HPECTYIUIEHHE, COBEPLICHHOEC HECOBEPIICHHOJIETHUM,
HE yIUIa4eH JIMIIOM, Ha KOTOpOE BO3JIOXKEeHa 00s3aH-
HOCTb €r0 yIUIaThl, B CPOK JJIsi JOOPOBOJIBHOTO MCIOJI-
HeHUsD» (TMpHuYeM, KaK BHJHO, HE3aBHUCUMO OT TOTO, SB-
JISieTCsl I Takod mrTpad OCHOBHBIM JMOO JIOTIOJHH-
TENBHBIM Haka3aHueM)». Kpome Toro (1 3To NpHHIMIHI-
QIFHO BA)XKHO!), IPUHYANTEIHHO MOXKET OBITh B3BICKaH
mrpad Kak OCHOBHOEC HAKa3aHWE, €CIM OH B CPOK HE
yIIadeH [OJDKHUKOM», «CyHd OTKa3aJl B 3aMeHe
mrpada apyruM BUIOM HaKa3aHUs (BBIIEICHO MHOM. —
B.V)». Mexny tem B 4. 5 ct. 46 YK (npuuem apaxxasi!)
yKa3aHo, 4TO B CIydae 3JOCTHOTO YKIIOHEHHUS OT €Tro
yIiatel mTpad «3aMeHsieTCsl UHBIM HaKa3aHWeM (BbI-

JenIeHo MHOU — B.V.)», To ecTh 3ameHa mTpada — 310
00513aHHOCTb, & HE TIPaBO Cy/1a.

IlpencraBnsercss, uro OGonee MNPEANOYTUTETBHBIM
31echk OblIa ObI Bee ke 3aMeHa (popMyJIMPOBKH «3aMeHsI-
ercsi» Ha «MOXeT ObITh 3ameHeH». K mpumepy, B 4. 4
cT. 50 YK cka3aHo, 4TO B Cilyyae 37J0CTHOTO YKJIOHEHUS
OCY’>KIEHHOTO OT OTOBIBAHHS MCIIPABUTEIBEHBIX PadOT CYI
«MOKET 3aMCHHUTH HEOTOBITOC Haka3aHue» Ooliee CTpo-
ruM. Tem Gosee, 9TO eBa I MOKHO COTJIIACUTHCS C TOH
TPAKTOBKOH 3JIOCTHOTO YKJIOHEHHS OT YIUIaTHl ITpada,
KoTopast cogepkutcst HeiHe B 4. 1 ¢T. 32 VUK. TakoBbiM
MIPU3HACTCS «OCY)KICHHBIN, HE YIUIATUBIINN mTpad Mim
4acTh mrpada» B yCTAHOBICHHBIN CPOK 03 KaKMX-1u00
OIr'OBOPOK OTHOCUTEJIbHO MPUYUH HEYILIATHI.

B sTOoM oTHOMIEHUM paHee AEeWCTBOBABIIAS pEoaKIUs
4. 1 c1. 32 YUK P® Gbuta Gonee crpaBeyinBa, omnpese-
JISIsT, UTO «3JIOCTHO YKJIOHSIIOIIMMCS OT YIUIaThl mTpada
MIPU3HACTCS OCYKACHHBIA, HE YIUTATUBIIMH mTpad B yc-
TAHOBJICHHBIN... CPOK U CKPBIBAIOIINI CBOHM JOXOIBI U
HAMYIIECTBO OT IPUHYAUTEIBHOTO B3BICKAHUSD).

Hano ckasare, urto 3akoH «OO0 HCIIOMHUTEIHHOM
TIPOM3BOACTBEY» PEIIaeT 3Ty CHTYAIHIO0 Ooiiee KOPPEKTHO,
3akperuris B 4. 11 cr. 103 psin ocHOBaHMN MPHOCTAHOB-
nenus ucnonHenus mrpada. K npumepy, npu obpare-
HHUU JIOJDKHUKA B CYJ C 3asBJICHHEM 00 OTCPOYKE WIIH
paccpouke BbILIATH mTpada, NPH HAXOKASHUH JIOJIK-
HHUKA Ha JICYCHUH B CTAllMOHAPHOM JICYEOHOM Yupexie-
HUH, B JUIMTEIHHON CITy’keOHOM KOMaHANPOBKE U T.1I.

B nmepcnextuse (Hanpumep, B mporiecce pa3padoTKH
HOBOTO YTOJIOBHOTO W YTOJIOBHO-HCIIONHUTEIBHOTO 3a-
KOHOJaTeIhCTBA) CIENOBaI0 OBl OOPAaTUTh BHUMAaHHE Ha
yCTpaHEHHE OTMEYCHHBIX BBIIIE MPOTUBOPEUHI. DTOMY
MOr OBI CITOCOOCTBOBATH WM IIEPEHOC HOPMEI, Tpeny-
cMoTpeHHON HbIHE CT. 103 3akoHa «O0 WCHIOTHUTEINb-
HOM Tipon3BozacTBe», B rnaBy 10 YUK P® «Mcmomnne-
HUE HaKa3aHWs B BUJE Tpaday WM aHAJIOTHYHYIO €.
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THE PARADOXES OF FINE
Russian Journal of Criminal Law, 2014, no. 2(4), pp. 9-12.

Utkin Viadimir A. Tomsk State University (Tomsk, Russian Federation). E-mail: utkin@ui.tsu.ru

Keywords: system of penalties, fine, execution of the fine, fine replacement.

The recent changes to the Criminal Code of the Russian Federation relating to the method of fine calculation lead to an more
significant increase in the amounts of fines and give more reason to conclude that nowadays the fine at large is by no means the
least severe punishment, suffice it to compare the maximum compulsory work hours (480) and the maximum fine (five and even

five hundred million rubles).

It is known that the legislator has repeatedly changed the method of fine calculation. The previous way to determine the
amount of a fine depending on the minimum monthly wage immediately proved vulnerable and lost any connection with the
minimum monthly wage as such to be replaced by calculating the fine in the fixed amount of money in 2003.

Theoretically, it is fairer to calculate the amount of fine determined by a court in the so-called "day-fines", which is accepted

in Western Europe, that is, in the amount of the convict's daily earnings or other forms of daily income. However, it must be rec-
ognized that this approach in modern Russia is untenable due to inadequate fiscal income transparency, off-book payment
schemes and shadow economy. So, for instance, in September 2014 the media reported that in 2014 The Russian Pension Fund
"missed" 22.5 million workers.

In other words, many people are not inclined to open their real incomes. If the fine is calculated only on the basis of the offi-
cially recorded "day-fines", it will be even far from fair.
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To what extent are the recent methods of fine calculation justified? At first glance, the legislator has demonstrated a clear
commitment in the fight against corruption crimes. Initially, the fine was calculated in a special way (up to hundredfold) when
applied to commercial bribery. Subsequently, this method of fine calculation covered the illegal movement of cash or (and) the
"cost of monetary instruments" (Article 200.1 of the RF Criminal Code).

The "multiple" fine calculation for the illegal movement of cash (monetary instruments) is generally acceptable as well as for
the crimes, the public danger which is determined depending on their damage to property or the amount of pecuniary gain of the
convict. For example, the Criminal Code of Kyrgyzstan provides for such a punishment as the "triple ayyp", i.e. a monetary fine
in the amount of three times the value of the stolen property. However, there are good reasons to doubt the correctness of the
multiple fine calculation when it concerns commercial bribery, as the nature and degree of its public danger are determined by the
degree of violation of legally protected public relations in commercial and other organizations (Article 23 of the RF Criminal
Code) and in the sphere of the state and local authorities (Article 30 of the RF Criminal Code) rather than by the sum of the bribe
or payoff. If the fine equal to the n-fold amount of the stolen property in Article 158 of the RF Criminal Code (theft) were quite
logical, it would be very difficult to explain it when applied to Articles 204, 290, 291, 291.1 of the RF Criminal Code.
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