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IMPOKYPOPCKHWI HAJI30P 3A 3AKOHHOCTBIO OITEPATUBHO-PO3BICKHOM JTEATEJIBHOCTH:
HEKOTOPBIE BOITPOCBHI

IIpokypopckuii Hag30p 3a 3aKOHHOCTBIO OINEPATUBHO-PO3BICKHON IESATEIbHOCTH B HACTOSIIMH MOMEHT IIpel-
CTaBJISIET COOON OT/ENbHOE HampaBleHHE MPOKYPOPCKOTO HAA30pa B paMKax OTAENbHOH OTpaciu — MPOKypop-
CKOT'0 HaJ[30pa 3a UCIIOJHEHHEM 3aKOHOB OPraHaMH, OCYIIECTBIIAIOIIMH OTIEPaTHBHO-PO3BICKHYIO JEATEIBHOCT
U paccieioBaHMe NpecTymieHui. Bmecte ¢ TeM, B OTIMUYME OT UHBIX HAIIPABIECHUH MPOKYPOPCKON AESITEIbHOCTH
B paMKax JaHHOH OTpacid, OH 00JamaeT CyIeCTBEHHON CIIeNHU(HUKON, IPOANKTOBAHHO 0COOCHHOCTSMH OIIepa-
THBHO-PO3BICKHO ESITEILHOCTH, IPE/IIoaraomneil CKpsIToe BTOpXKeHHE B chepy KOHCTHTYIIHOHHBIX IpaB Ipa-
xaaH. Kpome Toro, ero ocymectsiieHle IpeanonaraeT GakTHIecKoe UCHONIb30BaHUE IIPOLECCYaIbHBIX BO3MOX-

HOCTEH 0TEYECTBEHHOTO MTPOKYPOpA.

KiioueBble c10Ba: npokypopckuii Hao30p, 3aKOHHOCMb ONePAMUBHO-PO3bICKHOU OesimeNbHOCU, 8030YicoeHUe

Y201108H020 Oena, ucnoawvsosanue pesyrbmamos OP/].

OnepaTHBHO-PO3BICKHAS AEATENBHOCTh (Hajee —
OPJl) urpaer Gomblnyio poib B 60psde ¢ MpecTymHO-
CTbIO, B PACKPBITUU U MPEAYIPEKICHUN IPECTYIIICHUH.
BwMmecre ¢ Tem pacteT moTpeOHOCTh B MOBBILICHUH 3(-
(PEeKTHBHOCTH ONEPaTUBHO-PO3BICKHON JIESITENEHOCTH, a
C IpYTOH CTOPOHBI, BO3HHKAET HEOOXOIUMOCTb, TIPH €€
MIPOBEJCHUH, COOMIONCHNUS MPaB U CBOOO YEIOBEKA U
rpa’kAaHUHA.

Pemenne 3TuX 3amad HEBO3MOXKHO 0€3 HauIeXalle-
r'0 MPOKYPOPCKOr0 Ha30pa.

IIpokypopckuil Haa30p 3a ONEPaTHUBHO-PO3BICKHOM
JeSITeIbHOCTHIO TIPU3BaH 00ECIIEYNTh BEPXOBEHCTBO 3a-
KOHA, 3allMTy NpaB ¥ cBOOO]| YesOBEKa M IpakJaHUHA
MyTeM BBIIBICHHUS M YCTPaHEHHs JIOOBIX HapyIIEeHHH
3aKOHA U NPHUBJICYECHUS K OTBETCTBEHHOCTH BHHOBHBIX
qun. Ha cerognamuuii [eHb NPOKYpPOPCKUMA Haa30p 3a
3akoHHOCThIO OPJ] mpencraBiser coboli camocTos-
TENIPHOE HaINpaBJIeHUE NMPOKYPOPCKOW AEATEIHHOCTH B
paMKax IOKa eIlle CYNIECTBYIOIIEH OTAEeIbHOW OTpacin
— TIPOKYPOPCKOTO Hag30pa 3a HCHOIHEHHEM 33aKOHOB
opranamu, ocymectsistommumu OPJl u mpenBapuTens-
Hoe cneacteue [1, c. 79-80; 2, c. 208].

OmnepaTHBHO-PO3BICKHBIE MEPOIPHUATUS MOTYT IpO-
BOJIUTHCS JIMIIb IPU HAJIMYUU OCHOBAHWM, KOTOPHIE Tie-
peunciensl B 3akoHe PO «O06 onepaTHBHO-PO3BICKHOMN
nesitenbHOCTH» (manee — 3akon 06 OPJI). ITpokypop-
CKUIl Ha30p AOJKEH OCYIIECTBISTHCS CUCTEMaTHYECKU
3a MCIOJIHEHHEM TpeOoBaHM 3TOro 3aKoHa M B COOT-
BerctBuu ¢ [Ipukazom ['enepanbHoro npokypopa PO ot
15 despans 2011 r. Ne 33 «O06 opranuzanuu NpoxKypop-
CKOT'O HaJ[30pa 3a MCHOJHEHNEM 3aKOHOB IIPH OCYIIECT-
BJIICHUH OIIEPAaTHBHO-PO3BICKHON AEATCIBHOCTI.

[Ipn ocymiecTBIICeHHN TPOKYpPOPCKOTO HAI30pa BO3-
HHUKAeT MpoOJyieMa HCIONb30BAHUS PE3yIbTATOB OIepa-
THUBHO-PO3BICKHOM JEATENbHOCTH NPH PACKPBITHH IIpe-
CTYIUIEHHUH U pacciief0BaHHH YTOJIOBHBIX M.

OnepaTUBHO-PO3BICKHAS U YTOJIOBHO-TIpOIECCyaIbHAas
JeATENbHOCTh MPEJICTABIIIOT COO0H JIBE CaMOCTOSTENb-
HbIE (POPMBI JIEATETBHOCTH FOCYIapCTBEHHBIX OPTaHOB.

B 10 ke Bpems OHM MMEIOT 0oOIIMe I M 3aJa4uu
IIPY BBISIBJICHUH, PACKPBITHH M PaccieJOBaHUHU MPECTY-
TIJICHUH.

ITo muenmio B. 3axwuikoro, «...OmepaTMBHO-PO-
3BICKHAsI JEATENbHOCTh U YTOJIOBHOE CYAONPOU3BOACT-
BO — J/IBa BIIOJIHE CaMOCTOSITENIBHBIX BUAA TOCYAapCT-
BEHHOH JIESATENBHOCTH, KaXKIBIA M3 KOTOPBIX HMEEeT
CBOM OTJIMYUTENIbHbIE CBOMCTBA U MPU3HAKWY» [3, C. 9].

JpyruMu cioBaMH, OIEpPaTUBHO-PO3BICKHAS U YTO-
JIOBHO-TIpOIIECCyallbHAs JEATEIFHOCT HE TOJBKO SB-
JSAIOTCS  CAMOCTOSITCIBHBIME ~ BHIAMH TIPAaBOOXPAHU-
TENBHOW NEesATeIbHOCTH, HO WX COOTHOIICHHE MOYKHO
OTIpeNIeNnuTh KaK GOpMy U COAepKaHueE.

O dopmax B3anMOJCHCTBHS CIEAOBATENS U OIepa-
TUBHO-PO3bICKHBIX HOI[paSZ[eJ'[eHI/Iﬁ HET €AUHOI'0 MHC-
HUS, NIPaKTHKa onpejaenuia Be (GOpMbl B3aUMOJCHCT-
BUS: TIPOLIECCYANbHYIO U HEMIPOLECCYABHYIO.

[poueccyanbubie (HOPMBI B3aUMOAEHCTBUS ONpeie-
JICHBl B YTOJIOBHO-TIpOLIECCYyaJbHOM 3akoHe (1.4 4.2
cT. 38 VIIK PO, a taxxke B u. 1 c1. 152 YIIK P®). DToT
mepedeHb GOopM MPOIECCYaATFHOTO B3aUMOACHCTBHS SB-
JSETCS MCUCPIBIBAIONINM M PACIIHPUTEIHHOMY TOJKO-
BaHUIO HE TIOJUICKHT.

DopMBI HENPOLIECCYAIBHOIO B3aUMOJEICTBUS B 3a-
KOHE HE 3aKpeIUIeHBl, HO CIIEACTBEHHAs] MPAaKTHUKA BBHI-
paboTtana HECKONBKO (OPM HEIPOIeCCyaTbHOTO B3au-
MOJCHCTBUSA: Jaya KOHCYJIbTAI[MH CIIeIOBAaTENIeM; CO-
BMECTHOE 00CYyXAEHHE MaTepHaloB; epenada UHOOp-
Maluy; BBIIOJIHEHUE MNOpydeHui ciuenosarens. Ilepe-
4YeHb (DOPM HENpOIEeCCYabHOr0 B3aUMOJCIHCTBHS HE
SIBJISIETCSI MCUEPIBIBAIOIINM, ITPAKTHKa PacCleIOoBaHUs
YTOJIOBHBIX JEN MOXKET BBIpabOTaTh W JpyTHe (POPMEI
HENPOIIECCYaThbHOTO B3aMMO/ICHCTBHS.

B nHacrosmiee BpeMs OTCYTCTBYET 3aKOHOIATEITHHBIH
MEXaHN3M HCITONB30BAHMS B YTOJIOBHOM IIpOIlecce pe-
3yJIBTATOB ONEPATHBHO-PO3BICKHOM NEATEIHPHOCTH. DTOT
mpo6esn B yroJIOBHO-IIPOIECCYATEHOM 3aKOHOATEIbCT-
BC€ KOMIICHCUPYCTCA MCEKBCAOMCTBCHHBIM aKTOM —
«MHCTpYKIMEN 0 NOPsAKE NPEACTABICHUS PE3YIbTATOB
OTIEPATUBHO-PO3BICKHOIN JAEATENIEHOCTH J03HABAaTEIIIo,
OpraHy JAO3HaHHA, CJIEJOBATENI0, MPOKYypopy WIH B
cyn». CornacHo atoit MHCTpykuuu (1. 7), pe3ynbTarsl
OIIEPATHBHO-PO3BICKHOM JIEATEIBHOCTH MOTYT TIpel-
CTaBIATHCS B ABYX (popMmax:
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1) pamopra 00 oOHapyEeHHH HPU3HAKOB MPECTYI-
JICHUS,;

2) cooOIieHuss 0 pe3yybraTax ONepPaTHBHO-PO3BICK-
HOW JeATENbHOCTH.

IIpyu npoBeneHHM ONEPATUBHO-PO3BICKHBIX MEpO-
npuatuii puxcupyrorcs pe3ynsratel OPJl, pe3ynbraTsl,
NpU ONpENENICHHBIX YCIOBUSX, MOTYT INPeoOpa3oBbI-
BaThcs B JOKazaTenbcTBa. Kpome Toro, oda Buaa rocy-
JTApCTBEHHOM eATENbHOCTH YYacTBYIOT B IIpoliecce J0-
Ka3bIBaHUS 110 yTOJIOBHBIM JenaM. IIponecc noka3biBa-
HUS BKJIFOYAeT TaKHe 3Talbl, Kak coOupaHue, IpoBepKa,
OLICHKa JOKa3aTeJbCTB M HMX HCIIOJIB30BAaHHE NPH pac-
CJIeI0BaHUU NIPECTYILICHU.

B 4.1 c1. 86 VIIK P® u3noxeH ucyepnbIBaIOLIUi
nepeueHb CyObEKTOB, HaJEICHHBIX NpPaBOM COOUpAThH
nokasatenbeTBa. K HUM oTHOcsATCs: cyn (cynaps), mpo-
Kypop, CllefioBaTenb U Jo3HaBaTenb. COTPYIHHUKH OIle-
PaTUBHO-PO3BICKHBIX OPraHOB MOT'YT JIMIIb IPENCTaB-
JSITh TPEAMETHl M JIOKYMEHTHI IJIsl MPUOOILIEHUST HX K
MaTepHasiaM yroJoBHOTO Jeja.

Bonee Toro, 4. 2 c1. 41 YIIK P® nomuepkusaer, 4to
HEJIONMyCTUMO TIPOBOAWTDH OIIEPATHBHO-PO3BICKHBIE Me-
POTIPUATHS U JO3HAHUE OXHOMY M TOMY K€ JIMILy 10 yTro-
noBHOMY gneny. Pesynbratel OPJl nomKHBI comepKathb:
CBEJICHMS, YKa3bIBAIOUINE HA MCTOYHMK HMH(poOpManmu, a
TaKke JaHHbIE, MO3BOJISIONINE IIPOBEPUTH ITH CBEACHUS
Y Ha UX OCHOBE ()OPMHUPOBATH JJOKA3aTEIbCTBA.

PesynbTaThl, MoIy4eHHbIE B XO/€ MPOBEACHHS OTIle-
PaTUBHO-PO3BICKHBIX MEPONPUSTUH, IOJIKHBI MPOUTH
MpoleccyanbHbIi MyTh Mpeodpa3zoBanus ceenernit OPJ]
B JI0Ka3aTeIbCTBA.

Koncruryunonnsiii Cyn P® Bricka3an cBOO NO3U-
LU0 110 3TOMY BOMNPOCY, YTO PE3yJbTAaThl ONEPATHBHO-
PO3BICKHBIX MEPONPHSITUH «SIBISIOTCS HE J0Ka3aTelb-
CTBaMH, a JIUIIb CBEACHISIMHU 00 MCTOYHHKAX TeX (ak-
TOB, KOTOpbIE, OYy4H MOJY4YEHBI C COOJIOICHUEM Tpe-
OoBanmii ®DexmepanmpHOrO 3aKoHa «OO0 oOmepaTHBHO-
PO3BICKHON JEATENBHOCTH», MOTYT CTaTh JOKa3aTelb-
CTBaMH TOJBKO IIOCNIE 3aKPEIUICHUS HX HaJICKaIlIM
MpOIeCCyaTbHBIM IIyTEM, & IMEHHO Ha OCHOBE COOTBET-
CTBYIOIIMX HOPM YTOJOBHO-TIPOLIECCYIFHOTO 3aKOHA)
(Onpenenenne Koncrutyuunonnoro Cyna PO Ne 18-O
ot 04.02.1999).

Heo0xoiuMo OTMETUTh, YTO B HACTOSIIEE BpEMs
0OpOTHECS C MPECTYNMHOCTHIO METOJAMHU yTOJIOBHO-TIPO-
HeccyanbHOro 3akoHa MayiodgdexrusHo. [IporuBoaei-
CTBHE HOBBIM BBI30BaM M yrpo3aM, C KOTOPHIMH Halle
00IIIeCTBO CTOJKHYJOCh B Hauvase XXI Beka (Teppo-
pH3M, OPraHN30BaHHAS IPECTYNTHOCTD, KOPPYIILHS, HAp-
KOOM3HEC, KHOEp-NPEeCTyNMHOCTh, MeAOPUIINs), HEBO3-
MOXKHO 0€3 HMCIOJIb30BaHUs CPEICTB M METOJIOB OIepa-
TUBHO-PO3BICKHOM AesTenbHOcTU. [Ipu 3TOM BaxkHO,
YTOOBI 3TH CpEeICTBa M METOIBI HCIIOIb30BAIUCH B CO-
OTBETCTBHHU C TPEOOBAHUSIMH 3aKOHA.

PesynbraTsl OonepaTuBHO-PO3BICKHON AESTEIBHOCTH
MOTYT OBITH HCIIOJIB30BaHBI B YTOJIOBHOM IIpoliecce, a
CJIC/IOBATENIFHO, U B JIOKA3bIBAHHM IO YTOJIOBHBIM Jie-
JIaM TOJIBKO MU HAJIMYHU IBYX yCIIOBHUI:

- IPAaBOMEPHOCTHU NPOBEJECHUS ONEPATUBHO-PO3BICK-
HBIX MEPONPUSITUH;

- BO3MOKHOCTH IIPOBEPKU CBEJCHUH, OTYYCHHBIX B
pe3ysbTaTte IMPOBEOCHUS ONEPAaTHBHO-PO3BICKHBIX Me-
POTIPUSITUH, YTOIIOBHO-NIPOLIECCYAIBHBIM Ty TEM.

B HacTosimmee BpeMsi BEAETCS ANCKYCCHA O TOM,
GhOpMHUPYIOT WM COOMPAIOT JI0Ka3aTeIbCTBAa OPTaHBI
MIpEeJBapUTENBHOTO CIEACTBUA. Ecnu mMeTs B BHIY
pe3yibTaThl ONEpPaTHUBHO-PO3BICKHON AESITEeIbHOCTH,
TO cienoBarens (HOPMHUPYET M3 HUX IOKA3aTENbCTBA.
OTy MbIcTb NoaTBepxkaaeT «MHCTpyKius o mopsike
MIPECTABICHNS PE3YJIbTATOB ONEPATHBHO-PO3BICKHOM
JIESATEIIBHOCTH JJ03HABAaTEN0, OpraHy JO3HaHUS, cle-
JIOBATENI0, MPOKYpPOpYy WM B cya». B atoir UHCTpyK-
uun 3anucano: «Pesynprater OPJI, mpencrtaBnsieMble
JUI WCIIOJIb30BAaHMSI B JIOKAa3bIBAHMH IO YTOJIOBHBIM
JiesiaM, JIOJIKHBI O3BOJISITh POPMUPOBATH JAOKA3aTelb-
CTBa».

YTonoBHO-IIpoLIecCyanbHOE 3aKOHOIATEIBCTBO TO-
BOPUT O HEOOXOAMMOCTH COOMpaTh IOKa3aTeNbCTBA B
paMKax yroJIOBHOTO Ipoliecca. Takoe oIpeaeneHue, 1o
mHenuto C.A. leidepa, HE coBceM ymadHO, «...coOu-
paTh MOXHO TO, YTO YK€ CyIecTBye™ [4, ¢. 65].

B naHHOM ciy4ae HamWIO TNPOTHBOPEYHE B ITHX
MOHATHAX. UTOOB! UX YCTpaHUTh, HEOOXOJUMO BHECTH
n3MmeHeHus B cT. 85 YIIK P® o tom, 4uro BHauajie cie-
JoBaTenb (GOPMHUPYET U3 MPEICTABICHHBIX €My PE3YJib-
tatoB OPJ] mokazarenbcTBa, a 3aTeM coOMpaeT ux. ITU
W3MEHEHHs MO3BOJIAT cienoBaTento 6osee 3¢h(GEeKTUBHO
TpaHcdopmupoBats pesynsTatsl OP/l B noKazaTenbpcTBa
IO YTOJIOBHBIM JIENIaM.

C yueToM H3JI05)KE€HHOT'0, YyTOJIOBHO-IIPOLECCYaAIbHOE
3aKOHOJATEIbCTBO HYKIAETCA B COBEPILICHCTBOBAHNH.

Bo-nepBbIX, HEOOXOIMMO CO3/1aTh CHCTEMY IIPaBHII
neranu3anun pesyiapratoB OPJ] B mokasarenbcTBa B
YTOJIOBHOM TIpOLIECCE.

Bo-BTOpEIX, pa3paboTaTh CHCTEMY CyIeOHOTO KOH-
TPONs 3a OCHOBAaHMSIMHU IIPOBEACHUS OIEPaTUBHO-
PO3BICKHBIX MEPOIPUSATHI.

Bce 3Tu M3MeHeHUS B yroJIOBHO-NPOLECCYaTbHOM
3aKOHOJATEIbCTBE M ONEPATHBHO-PO3BICKHON NEATEINb-
HOCTH JIOJIXKHBI OCYILECTBIIATHCS C y4€TOM PacIINpeHUs
MTOJTHOMOYHH MPOKYpopa MpU OCYLIECTBICHUH IPOKY-
POPCKOTO Haz30pa.

ITo cmeicty 3akoHa O HPOKypaType K IPEIMETy
npoKypopckoro Hamzopa 3a OPJl oTtHocsaTcs: cobmrofe-
HHUE NpaB M CBOOOJ YEIOBEKA M IPaXIAHNHA, YCTAHOB-
JICHHOTO HOPsIIKa MPOBEACHUS ONEPAaTUBHO-PO3BICKHBIX
MEpOIIPUATHH, a TAaK)Ke 3aKOHHOCTh PEIICHUH, TPHHU-
MaeMbIX opraHami, ocyuiectsisomumu OPIl. A mo-
CKOJIbKY MPAKTHKA IIPUHATHS PEIICHHUH, KaK U IPOBeJie-
HHE ONEPaTHBHO-PO3BICKHBIX MEpOINpusiTHi (hopMupy-
eTcsl IO/ BIIMSIHAEM BEJOMCTBEHHBIX aKTOB, OLIEHKA MX
COOTBETCTBHS 3aKOHY SIBIIICTCS NMPSIMOM O0s3aHHOCTBHIO
MIPOKypopa.

Kpome Toro, He06X01MMO BHECTH U3MEHEHHS 3aKOH
06 OP/I, rae mpenocTaBuTh MIPOKYPOPY MPaBO OTMEHSTH
HaNpsAMYI0 HE3aKOHHBIC ITOCTAHOBJICHHS OpPraHoB, 3a-
HUMAIOIINXCS OTIEPATHBHO-PO3BICKHOMN NESATEILHOCTEIO,
YTO TO3BOJMT OCYIIECTBIIATH HPOKYPOPCKHH Ham30p
OIIEpaTHBHO U Ha 0OJIee BHICOKOM YPOBHE.
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PROSECUTOR'S SUPERVISION OVER THE LEGALITY OF INVESTIGATIVE ACTIVITIES
Russian Journal of Criminal Law, 2014, no. 2(4), pp. 73-75.
Tyurin Nikolai S. Tomsk State University (Tomsk, Russian Federation). E-mail: Univer tgu@rambler.ru

Keywords: public prosecutor's supervision, legality of investigative activities, institution of criminal proceedings, use of results
of investigative activities.

Prosecutor's supervision over investigative activities is to ensure the rule of law, protection of rights and freedoms of indi-
viduals by identifying and addressing any violations of the law and prosecuting the responsible. Prosecutor's supervision over the
legality of investigative activities currently represents a separate line of prosecutor's supervision within a particular branch —
prosecutorial supervision over the execution of the laws by carrying out operational search and investigation of crimes. However,
unlike other prosecutorial activities within the branch, it has substantial specificity due to the peculiarities of the investigative ac-
tivities that involve covert violations of the constitutional rights of citizens. When supervising, the prosecutor sometimes has an
administrative power — in cases stipulated by the current legislation, they can act as a subject initiating investigative activities. In
addition, supervision involves the actual use of procedural powers of the domestic prosecutor. To increase the efficiency of
prosecutorial supervision over the legality of investigative activities it is necessary to: 1) create a system of rules for the legaliza-
tion of the results of investigative activities as evidence in criminal proceedings; 2) develop a system of judicial control over the
bases of the search operations.

All these changes in the criminal law and investigative activities should be carried out taking into account the expansion of
powers of the Prosecutor in the exercise of prosecutor's supervision.

By the Law on Public Prosecutor's Office, the subject matter of prosecutorial supervision over investigative activities in-
cludes observance of the rights and freedoms of man and citizen, the established order of investigative activities, as well as the
legality of decisions made by the bodies engaged in these activities. Since the practice of decision-making, as well as conducting
search operations, is influenced by departmental regulations, assessment of their compliance with the law is the direct responsi-
bility of the prosecutor.

In addition, it is necessary to amend the Law on Investigative Activities; it should give the prosecutor the right to cancel di-
rectly unlawful decisions of bodies carrying out investigative activities, which will provide for prosecutorial supervision more ef-
ficiently and at a higher level.
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