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OTCPOYKA OTBBIBAHUSA HAKA3ZAHUSA KAK HHASI MEPA
YI'OJIOBHO-ITPABOBOI'O XAPAKTEPA

PaCCManI/IBaIOTCSI opuanieckas npuponaa u KJ'IaCCI/I(bI/IKaI_II/ISI HHBIX MEP YI'OJIOBHO-IIPABOBOT'O XapaKTepa. AHaJ'II/ISI/IpyeTCSI TaKXe
np06neMa OTHECEHUS OTCPOUKHU OTOBIBAHMSI HAKA3aHUS KaK OJHOT'0O U3 BUJIOB 0CB060)KI[CHI/I$[ OT HaKa3aHHUs K UHBIM M€paM yTroJIOB-
HO-TIPABOBOI'0 XapakTepa. OGOCHOBBIBAETCSI BBIBOJ, YTO OTCpOYKa OTOBIBAHUS HAKa3aHHs — 3TO WHAs Me€pa YTOJIOBHO-IIPaBOBOI'O

XapakTepa.

KiarwueBbie cjioBa: HaKa3aHUE; NHBIE MEPHI YI'OJIOBHO-IIPABOBOI'0 XapaKTEpa; BUIAbL 0CB060)K,E[CHI/I$[ OT HaKa3aHHus; OTCPOUKa 0TOBI-

BaHWA HaKa3aHUA.

B cootBerctBuu ¢ 4. 2 cr. 2 YK P® 3a coBepuieHue
MIPECTYIUICHNH 3aKOHOJATEIb MPEAYCMaTPUBAET BO3MOXK-
HOCTh TIPUMCHEHHs HaKa3aHWS M WHBIX MEp YrOJIOBHO-
IIPaBOBOr'0 XapakTepa. Haka3zaHwe u WHBIC MEPHI YTOJIOB-
HO-TIPAaBOBOT'O XapakTepa JMOJDKHBI OBITH CIIPaBEITHBHIMU
(4. 1 cr. 6 YK P®), oHM HEe MOTyT NMETh CBOEH LEIBIO
MIpUIHHEHUE (PU3UUYCCKUX CTPAAAHUN WM YHIDKCHHE Ye-
JIOBEUECKOro ocTonHCTBa (4. 2 c1. 7 YK P®).

OpHako B TEOPHH YTOJIOBHOTO IPaBa BOIPOC O BHIAX
WHBIX MEp YTOJIOBHO-TIPABOBOTO XapaKTepa SBISETCS
JIMCKYCCUOHHBIM. BBenenue 3akonopareirem B YK PO
Pasznena VI «Hble Mepbl yrOI0OBHO-IIPABOBOIO XapaKTe-
pa» B cBsi3u ¢ mpuHsaTHeM @DexepanabHOrO 3aKOHA OT
27.07.2006 Ne 153-®3 u npusHaHHE TAaKOBBIMH JBYX
Mep — IPUHYAUTEIEHBIX MEp MEIUIIMHCKOT'0 XapaKTepa u
KOH()MCKALIMU NMYIIECTBA — TOJIIBKO YCIOKHHUIIO PEIICHHE
YKa3aHHOT'O BONPOCA, MOCKOJIBKY a0CONIIOTHOE OOJIBIINH-
CTBO yYEHBIX HE COIJIACHO C 3aKOHOAATENIEM B TOM, YTO K
WHBIM MEpaM YroJIOBHO-NIPABOBOI'O XapakTepa CIEAyeT
OTHOCHTB JIB€ YKa3aHHBIC MEPBI.

Tak, ofHUM W3 pacIpOCTPAaHCHHBIX MHEHUN SBIISCTCS
OTHECEHHE K MHBIM MepaM YroJOBHO-IPABOBOT'O Xapak-
Tepa, B YaCTHOCTH, BCEX BHIOB OCBOOOXKICHHS OT Yro-
JIOBHOW OTBETCTBCHHOCTH W Haka3zaHus. Hampuwmep, mo
mHenuto P.C. JlaHensiH, Kak pa3HOBUAHOCTb MEP YrOJIOB-
HO-TIPAaBOBOT'0 XapaKTepa WHBIC MEPHI SABJISIOTCS MEpaMu
TOCYIapCTBEHHOI'O pearrpoBaHusl M BO3JeHCTBHUA. B 3a-
BHCHMOCTH OT CIIOCO0a pearupoBaHMs M BO3JIEHCTBHS HX
MOXXHO OOBCIWHUTH B JIBE TPYIIBI: a) MEPBI OCBOOOIM-
TEJIFHOTO XapakTepa, B TOM YHCIE YCIOBHOE OCYXACHHE
(ct. 73-74 YK), BCe BHUIBI OCBOOOXKACHUS OT YTOJOBHOMN
orsercrBeHHocTH (TI1. 11 YK) 1 ocBoGOX1eHnst OT Haka-
3aaus (Ti1. 12 YK); 6) Mepbl NpUHYIUTEIBHOTO XapakKTe-
pa, K YMCITy KOTOPBIX CJIEAYET OTHECTH NPUHYANUTEIbHbIE
MepBl BOCIATATeNbHOTO Bo3neicTBus (ct. 90-92 VK) u
WHBIE MEpHl YTOJIOBHO-IIPABOBOI'O XapakTepa, Hpeny-
cmorpennsie B Paznene V YK [1. C. 40-42]. O.B. 3ono-
TapeBa TaKXKE CUUTACT, YTO MOMHUMO HHBIX Mep, IPSIMO
3akpemieHHbIX B Paznene VI YK PO, k Hum ciegyer ot-
HOCUTHh W TPUHYIUTEIBHBIC MEPHI BOCIIUTATEIHFHOIO BO3-
JICWCTBHSA, YCJIOBHOE OCYXXICHHE, OTCPOYKY OTOBIBAHMS
HAKa3aHUSI, OTCPOUYKY OTOBIBAHUS HaKa3aHUS OONBHBIM
HapKOMaHMEH, OcBOOOX/IEHHE OT YroJOBHOM OTBET-
cTBeHHOCTH ¥ Hakazanus [2. C. 31].

Jlpyrue ydeHble B 4HCIE UHBIX MEp YrOJIOBHO-
MIPaBOBOr0 XapakTepa Ha3bIBAaIOT OoJiee Y3KUil IepedeHb
Mep U, B YaCTHOCTH, HE OTHOCAT K TAKOBBIM BHJIBI OCBO-
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OO>K/IeHHS OT YrOJIOBHOM OTBETCTBEHHOCTH (32 MCKIIIOYE-
HUEM MPHUHYIUTEIbHBIX MEP BOCIUTATENBHOIO BO3IEH-
CTBHSI) ¥ OTHOCST JIMIIb OT/EJIbHBIC BH/BI OCBOOOXKICHNUS
OT Haka3aHWs, B NEPBYIO OYEpEIb OTCPOUKY OTOBIBAHUS
HaKa3aHus U OTCPOYKY OTOBIBAHMS HaKa3aHUs OOJIBHBIM
HapkomaHuen. Tak, Hanpumep, M.®. T'apees B auccepra-
LIUOHHOM HCCIICOBAaHUH, MOCBALICHHOM WHBIM MeEpam
YT OJIOBHO-TIPABOBOI'0 XapakTepa, MUIIET O TOM, YTO UHBIE
MeEpHbl YTOJIOBHO-TIPABOBOI0 XapakKTepa BKJIHOYAIOT MpH-
HYJUTENbHBIE MEpPbl BOCHHUTATENBHOIO BO3ACHCTBUA,
INPUHYIUTENbHBIE MEPbl MEIMIMHCKOIO  XapakTepa,
YCIIOBHOE OCYXJCHUE, OTCPOUKY OTOBIBAHMS HAKAa3aHUS U
yCIOBHO-TOCpouHOe ocBoOoxaenne [3. C. 8, 15].
T.®. MuHs3eBa Tak € CUMTAET, YTO TAKUMH MEpaMHu
SIBIIIFOTCS] IPUHYAUTEIbHBIE MEPHI METULIMHCKOIO Xapak-
Tepa, KOH(HCKALMS HMYIIECTBA, OTCPOYKA OTOBIBAHMS
HAKa3aHUs, IPUHYAUTENbHbIE MEpbl BOCHUTATEIBLHOIO
BO3/ICHCTBYSI, IPUMEHSIEMbIE K HECOBEPLICHHOIETHNM [4.
C. 81-87].

Takum 00pa3oM, BO3HHKAET BONPOC: CIEAYEeT JIU OT-
HOCUTb K MHBIM M€paM YTOJIOBHO-IIPABOBOI'O XapakTepa
BU/IbI OCBOOOXKACHUS OT HAKa3aHUS B OOIEM M OTCPOUKY
OTOBIBaHUSI HaKa3aHWs B YaCTHOCTH.

Ha nam B3z, Bonpoc 00 OTHECEHUH K MHBIM MepaM
YTOJIOBHO-TIPABOBOT'O XapaKkTepa BCEX BUIOB OCBOOOXKIE-
HUSI OT HaKa3aHWsI WX e TOJIBKO TAKOTO BUJIA OCBOOOX-
JIeHUsI, KaK OTCPOYKa OTOBIBaHMS HAKa3aHWs, MOXKET OBITh
pellieH, TOJIBKO €CNIM NMPOAaHAIN3UPOBATh IOPHIUUYECKYIO
IIPUPOAY MHCTUTYTA MHBIX MEP yrOIOBHO-IIPABOBOrO Xa-
pakrepa.

Pe3ynbraThl aHaIN3a BRIPAKEHUS «HAKA3aHUE U UHBIE
MEphl  YrOJIOBHO-IIPABOBOTO  XapakTepa» MO3BOJISIOT
YTBEPKIATh, UTO «HHBIE» — ATO «JIPYTUEY, T.€. OTIINYHBIE
OT HaKa3aHUs MEPBI, U HAKa3aHUE SIBIIIETCA OJHOU U3 Mep
YTOJIOBHO-TIPABOBOr0 XapakTtepa. OTiauuue Mep YroJoB-
HO-IIPaBOBOI'0 XapakTepa OT YrOJIOBHOI'O HAKa3aHUS 3a-
KIIIOYAETCsl B CIEAYIOMEM: STH MEpbl HE BKIIOYEHBI B
3aKOHOJATENbHBIN IIepedeHb BHIOB Haka3aHuWi (crT. 44
VYK P®); e ykazansl B caHKuusx HopM OcoOeHHOW ya-
cti YK P®; He conpsiKeHBl ¢ CyLIECTBEHHBIM OrpaHHYe-
HUEM IIPABOBOTO CTATyCa OCYXKJCHHBIX.

OpHako 0OBEIUHSAET 3TH MEPhI C YIOJIOBHBIM Hakasa-
HUEM TO, YTO OHH BO3MOXKHBI 33 COBEPILICHHE MIPECTYILIE-
Hui. JIto6ast Mepa yroJoBHO-TIPaBOBOI'O XapakTepa, Kak
HaKa3aHUe, SIBJISIETCSl MEPOH rOCYIapCTBEHHOTO MPUHYX-
JIEHHs1, TaK KaK IPUMEHSIETCS HE C COMIACHs OCYKJEHHO-
ro, a B INPUHYAHUTEIBHOM IOpPSJKE, M €€ peanu3alys



obecrieunBaeTcs JIeSITeNbHOCTBIO COOTBETCTBYIOLIUX Op-
TaHoB rocyaapcrBa. [lpuMmeHeHWe Mep YTOJIOBHO-
MIPaBOBOT'0 XapaKTepa CBS3aHO C ONpeNesICHHBIMU IIPaBO-
OIpaHWYEHUSIMHA M BO3JIOKEHHWEM Ha OCYKJECHHOIO JIO-
TIOJTHUTENBHBIX, 10 CPAaBHEHHUIO C OOIINM CTaTycoM, 00s-
3aHHOCTEH, HO OHM HE CTOJIb CYLIECTBEHHBI, KaK B CITydae
Ha3HAYCHUS! YTOIOBHOTO HaKa3aHMSI.

O CymHOCTH Mep YroJOBHO-IIPaBOBOI'O Xapakrepa
emé B 1978 1. chopaBemmBO TmmHMcan Ipodeccop
H.A. CrpyukoB: «B cinyuyae peanusanuy YroaiOBHOHW OT-
BETCTBEHHOCTH 0€3 NpHMEHEHHs HaKa3aHWs OHa IPHOO-
peraer (opMy MHOH Mepbl, OTIMYHOM OT COOCTBEHHO
Hakazauus» [5. C. 76].

B camom o01m1eM Buzie Mepsl yroJIOBHO-IIPABOBOTO Xa-
pakTepa MOXKHO OIPEETUTh KaK NPelyCMOTPEHHBIE YTo-
JIOBHBIM 3aKOHOM MEpbI, IPUMEHSIEMBIC K JIUIAM, COBEp-
myBIIAM TpecTyruieHuss. OCHOBaHHEM NPUMEHEHHS Ta-
KX Mep SBJSIETCS NPU3HAHWE JIMIA BUHOBHBIM B COBEp-
LIEHUH TIPECTYIUICHHUSI.

VYronoBHOe Haka3zaHWE SBISIETCS OCHOBHOW (hopmoit
peanu3anuy yroJlloBHOW OTBeTcTBeHHOCTH. OHAKO yro-
JIOBHAsI OTBETCTBEHHOCTh HE MCUEPIIBIBACTCS] HAKa3aHHUEM,
OHa MOXET OBITH peayn30BaHa M IOCPEICTBOM JIPYTHX
MEp YrOJIOBHO-TIPABOBOT'O XapaKTepa.

Takum 00pa3zoM, K JIHIy, MPU3HAHHOMY BHHOBHBIM B
COBEpIICHUH TPECTYIUICHHS, BO3MOXXHO NPHUMEHEHHE
00 YroJIOBHOTO Haka3aHWs, JHOO MHBIX (T.€. JIPYrHX)
MEp YroJIOBHO-TIPABOBOTO XapakTepa. ToJIbKO OCHOBBIBA-
SICh HAa ATUX TEOPETHUYECKUX ITOJIOKEHHUSIX, MOXKHO T'OBO-
PHUTH HE TOJIBKO O IOPUANYECKON HPHUPOJE, HO M O KIiac-
cudurKanmy paccMaTpUBAEMBIX Mep.

Ananu3 YK PO no3BonsieT caenaTh BbIBOJ, YTO yro-
JIOBHBIM 3aKOH NperycMaTpuBaeT cieayromue (Gopmsl
peanu3anuy yrolloBHOW OTBETCTBEHHOCTH:

— OCY’K/ICHHE C IIPUMEHEHUEM Ha3HaYeHHOTO HAKa3aHMsI;

— OCY)KZIEHHE C OTCPOYKOH Ha3HAYEHHOT0 HaKa3aHMs;

— OCY)KZI€HHE C OCBOOOXIIEHHEM OT PEaIbHOrO OTOBI-
BaHMS Ha3HAYEHHOI'0 HAKa3aHUS;

— OCYXKXJCHHE HECOBEPILIECHHOJIETHUX C NMPUMEHEHHEM
MIPUHYANTEIBHBIX MEP BOCIHMTATEIFHOIO BO3EHCTBUSI.

Takum 00pazoM, K MHBIM MEpaM YroJOBHO-TIPABOBOTO
XapakTepa CJIeAyeT OTHECTH OTCPOUYKY OTOBIBaHHMS Haka-
3aaus (ct. 82 u 82! YK P®), ycnoBHOe ocyxkacHue (CT.
73 YK P®), ocBoO0XIeHHE OT YTOJIOBHON OTBETCTBEHHO-
CTH W HaKa3aHWsI HECOBEPIIEHHOJCTHUX C NMPUMEHEHHEM

MIPUHYIUTETBHBIX MEpP BOCHUTATEIEHOTO BO3JCHCTBUS
(ct. 90, 92 YK P®), npuHynuTeiIbHbIE MEPHl MEAUIMH-
CKOT'O XapakTepa, COCAMHEHHBIE C MCIIOJHCHUEM HaKa3a-
Hus (4. 2 cr. 99 YK PO 1 c1. 18 YUK POD).

Bce 3T MephI yTOIIOBHO-TIPABOBOTO XapaKTepa, Haps-
Iy C HaKa3aHWEM, SBISIOTCS DIIEMEHTOM Ooliee oOmmIei
CHUCTEMBI — CHCTEMBI MEpP YrOIOBHO-IIPABOBOIO BO3JEH-
CTBUSI, B KOTOPYIO BXOJST W APYTHE MEPHI YrOJIOBHO-
IIPaBOBOI'O BO3JICHCTBHSI, HE SBISIOMMECS GpopmMamu pea-
JU3AIUHA YTOJIOBHOW OTBETCTBEHHOCTH (Pa3JIMIHBIC BUIBI
OCBOOOXJICHHSI OT YrOJIOBHOW OTBETCTBEHHOCTH M YIo-
JIOBHOTO HAKa3aHUs, CyTUMOCTh, IPUHYIUTEIHHEIC MEPEI
MEIHUITUTHCKOT 0 XapaKTepa B OTHOIMICHUN HEBMEHSIEMBIX ).

[Ipu paccMOTpEeHUU MOHATHSA, FOPATMISCKON IPUPOIBI
U CHCTEMBI MEp YrOJOBHO-TIPABOBOI'O XapaKTepa BO3HU-
KaeT BOIIPOC 0 HEOOXOMMOCTH PACHOJIOKEHHUS BCEX ITHX
Mep B onHOM paszjene win riaBe YK P®, kak ato caena-
HO BO MHOTHX 3apyOeXHbIX Kojekcax. M Bormpoc 3Tor
SIBIISICTCS JOCTATOYHO CIIOPHEIM.

Tak, mo muenuto @.P. Cynmyposa, «Oomnee mpemmno-
YTUTENBHBIM TIPEJCTaBIsIeTCs 000CO0JIeHNE HOpPM, pe-
TJIAMEHTUPYIOMUX AabTCPHATUBHBIC HAKA3aHUIO MEpPHI
YTOJIOBHO-TIPABOBOTO XapakTepa, B OTHeNbHON TaBe YK
P®, momectus ee 3a ['masoit 10» [6. C. 179].

Wnoro muenus npugepxusaercss C.I'. Kenuna, xoto-
past cuMTaer, 4To BOIPOC O pa3MEIICHUH 3aKOHOIATEIh-
HOI'0 MaTephalia JOIDKCH PEIIaThCsl B COOTBETCTBHU C
HAIWOHATBHBIMHU TPAIUIMSIMA. B oTinmuaue oT 3apydex-
HOT'0 YTOJIOBHOTO 3aKOHOIATENhCTBA, B Poccuu mpuHsTa
MHas CUCTEMa YTOJIOBHOrO 3akoHonatenbera [7. C. 58].

Ha nam B3rasa, nmosumusa C.I'. KenuHoit sBisieTcst
6osee BepHOW. BBuay crenudukn Bpsx I 1eI€C000-
pa3HO BBIICIATH BCE MEPHI YTrOJIOBHO-TIPABOBOTO Xa-
paktepa B onHoi riaBe YK P®. Hopmsl, nocBsieHHbIE
ycinoBHOMY ocyxaenuto (ct. 73—-74 YK P®), tpagumnu-
oHHO pacnoiaratorcs B [naBe 10 YK P®, nocesimieH-
HOM Ha3HAYCHWIO Haka3aHWs. HOpPMBI, 3aKpeTuIsIONIve
BO3MOXXHOCTh TPUMEHEHUS K HECOBEPIICHHOJICTHUM
MPUHYIUTEIBHBIX MEpP BOCIHUTATEIBHOTO BO3ICHCTBUS
(ct. 90, 92 YK P®), 3akoHOmaTens 00OCHOBAHHO II0-
Mectun B ['maBe 14 YK PO «OcoOeHHOCTH YTONOBHOM
OTBETCTBEHHOCTH U HaKa3aHHUS HECOBEPIICHHOJICTHUX)
U T.I., 2 HOPMBI 00 OTCpPOYKE OTOBIBAHWS HaKa3aHUS
(ct. 82 1 82' YK P®) — B I'maBe 12 YK P® «OcB0ob0OX-
JICHUEe OT HaKa3aHUs» U T.H.
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According to Part 2 of Article 2 of the Criminal Code, the legislator provides a possibility of penalties and other measures of a
criminal-law nature for crimes. Only compulsory medical measures and confiscation of property are attributed to other measures of a
criminal-law nature according to Section VI of the Russian Criminal Code. The question about the kinds of other measures of a crim-
inal-law nature is debatable in the theory of criminal law. Thus, one of the most common views is classifying of all kinds of exemp-
tion from criminal liability and punishment to other measures of a criminal-law nature. Some researchers have a narrower list of oth-
er measures of a criminal-law nature, including deferral of serving a sentence. Thus, the question is whether we should refer exemp-
tion from punishment (in general) and deferral of serving a sentence (in particular) to other measures of criminal law. According to
the author's opinion, the question of classification of deferral of serving a sentence as a different measure of a criminal-law nature can
be solved only if we analyze the legal nature of the institute of other measures of a criminal-law nature. Analysis of the phrase "pun-
ishment and other measures of a criminal-law nature" makes us suggest that "other" means "different", i.e. measures different from
punishment; and punishment is one of the measures of a criminal-law nature. The difference between measures of criminal law and
criminal punishment is this: these measures are not included in the list of legislative punishment (Art. 44 of the Criminal Code); they
are not listed in the sanctions of the regulations of the Criminal Code of the Russian Federation; they are not associated with signifi-
cant limitation of the legal status of prisoners. The author analyzes in detail the legal nature of other measures of a criminal-law na-
ture. According to the author, other measures of criminal law are inhomogeneous. What unites them is that they are all forms of crim-
inal responsibility and the implementation of a real alternative to punishment. Criminal liability is not exhausted by a sentence, it can
be realized through other measures of a criminal-law nature. The use of any criminal penalties, any other (i.e. different) measures of a
criminal-law nature is possible to the person found guilty of a crime. Basing on these theoretical positions we can talk not only about
the legal nature, but also about the classification of measures under consideration. Thus, the analysis of the legal nature of other
measures of a criminal-law nature allows us to formulate a conclusion that among all the types of exemption from criminal liability
deferral of serving a sentence is the only measure of criminal law. The author notes that due to the nature it is hardly advisable to
classify all measures of criminal law in one chapter of the Criminal Code.
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