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CUCTEMHBINA AHAJIN3 B YACTHOM ITPABE

Paccmampusaromesa kpumepuu pasepanudenus ompaciei pocCUiCKo20 4acmuozo npaed,
cucmemnvle o6pazosanus 6 npase. O60cHo8bI8ACTNCA HEOOXOOUMOCHL CUCTNEMHO20 NOOXO0-
0a K mpaxkmogke ompaciei u UHCMUmMynos 4acmHo20 npasq.
KiroueBsle c10Ba: cucmemmulil aHanU3, OMPAcib, UHCIUMY.

1. Pasrpanmuenne otpaciieii COBpeMEHHOTO POCCHHACKOTO MpaBa MPOBOIUTCS C
WCIOJIb30BaHUEM psiia OCHOBaHUU (KpuTepueB). OOBIUHO MPUMEHSIOTCS MpeaMeT
u MeToJl npaBoBoro peryiauposanus [1. C. 566568, 2. C. 466]. Hexoropsie aBToO-
pBI BeLIETSUH Tpu Kputepus. «Jns kaxmont orpacnu, — mucan C.C. AnekceeB, —
XapaKTEpHbI TPU OCHOBHBIX MpPU3HAKA: CTPYKTYPHBIE OCOOCHHOCTH, IOPUIUYECKOE
cBoeoOpasue (0COOBI METOJl PEeryIMPOBaHNs), CICIMPUUSCKUI TPeIMET peryiu-
poBanus» [3. C. 133].

2. [IpeaMeT 1 METOA — 3TO HECOBEPIICHHBIC KPUTEPHUHU BBIICICHUS OMpEaeIcH-
HOW COBOKYIMHOCTH HOPM B OTpaciib IpaBa, XOTs OBl MOTOMY, YTO 3TO HE €IMHBIHI
HHCTPYMEHT, & X COBOKYITHOCTb.

Ecnu B OCHOBY KpUTEpHsI MTOJIOKUTE MPEIMET, T.€. H3BECTHYIO COBOKYITHOCTD
00LIECTBEHHBIX OTHOLIEHUN, TO MOKHO KOHCTPYHPOBAaTh OECKOHEYHOE MHOXKECTBO
oTpacielt mpaBa: TOpHOE, BO3IYIIHOE, PEYHOE, YIMIHOE, KOPHUAOPHOE, ay TUTOPHOE
U T.IL

[Tpu ucnonp30BaHUM IS pasrpaHUYEHUs oTpaciieil MeTola B yxe oOuenpu-
3HAHHBIX OTPACIIAX MPaBa MPUMEHSETCS HE OJMH, a HECKOJIBKO METO/IOB: B TPYIO-
BOM TIpaBe — JOTOBOPHBIA, PEKOMEHIATCIbHBIA M HMIICPATUBHBIN; B 3€MEIHHOM
MpaBe — JOTOBOPHBIM M UMIIEpaTUBHBIN. [lake B aIMUHICTPATUBHOM IIpaBe Cylle-
CTBYIOT JOT'OBOPHBIC OCHOBBI PETryJIMPOBAHUS COOTBCTCTBYIOIINUX O6HICCTBCHHI)IX
OTHOILIEHUI.

3. Ilo Bceli BEpOATHOCTH, IS BBIICICHHS TOH MM WHOH TPYIITEI HOPM B CaMo-
CTOATENBHYIO OTpacib NpaBa CeyeT UCKaTh MHON KPUTEPHiA, a HE TIPEMET U Me-
Ton. IM MokeT OBITh cHCTEeMa OOIIECTBEHHBIX OTHOIICHHH, KOTOpask HyKIaeTcs B
TOCYIapCTBEHHOM oItocpenoBaHuy. VIMeHHO cucTeMa, a He CyMMaTHBHOE HX 00b-
eanHeHue. He KoMIUIeKc, a cucTeMa COlMaIbHBIX OTHOLIECHHHA.

4. TlpaBo, KaK 3TO MPHUHATO TOBOPHTH, MPEICTABIIACT COOON CHCTEMY, a ATO
3HAYHT, YTO SAWHOE IENI0e — IPaBO — ACIHUTCS Ha YacTH — JIEMEHTHL. Takoe gere-
HUE MpeNrnoiaraeT, 4YTo MpaBo KaK CHCTEMa COCTOMT M3 3JEMEHTOB — OTpacieil.
DTH dIIeMEHTHI (YacTh), OyIydn oObEIUHEHBI, TOJHDKHBI 0 CBOEMY 00BEeMy COOT-
BETCTBOBATH IIeJIoMy. Takoe pasrpaHHUCHHE HE MOXET OBITH OCYIIECTBICHO Ha
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OCHOBE HECKONBKUX KpuTepueB. boilee TOro, OoTpacim Kak 3IEMEHTH CHCTEMBI
JIOJDKHBI B3aUMHO «HCKITIOUaTh» IPYyT Ipyra. B mpoTuBHOM ciiyyae Mx oObenuHe-
Hue OyJer OOJNbIIe WM MEHbBINE LENOro — cucteMbl. ClieoBaTeNbHO, OOIIeTpH-
3HAHHAs CUCTEMa POCCHICKOTO IpaBa HE OCHOBHIBACTCS HA CHCTEMHOM aHAJH3e,
YTO TIOPOXKAAET B TEOPHM MpaBa HEOOXOIUMOCTH «CO3AaBaTb», OOOCHOBLIBATH
WHBIC KOHCTPYKLHUH, HalpHMep, KOMIUIEKCHBIC (CHEIHAIN3UPOBAHHBIC) U KOM-
IUICKCHBIE (MHTETpUpOBaHHbIe) oTpaciu mpaea. C.C. AniekceeB yTBEpPIKIAll, YTO «B
KadecTBE HOBOTO CJIOSI KOMIUICKCHBIX CTPYKTYpHBIX OOpa3oBaHMA HaMedaeTcs
BBIJICTICHHE. .. TICPEKPEIIUBAIONINXCS HHTETPUPOBAHHBIX CTPYKTYpP — MPUPOAO-
OXPaHHUTENBHOTO U NMPHPOAOPECYPCOBOTO TpaBa (KOTOPHIC KaK KOMIICKCHBIC «Ha-
JIOTPACIII» HE UCKITI0YAIOT ApyT aApyray) [3. C. 143].

5. Henp3s TeopeTnueckn 06OCHOBATH M TPAKTOBKY B HAllled JIUTEpaTrype OT-
paciu rmpaBa Kak cucTeMbl. [IoCKONBKY TIpH 3TOM JOIYyCKaeTCs Ta XKe OIIHOKa, 9To
U TIpU pa3TpaHHYCHUN OTpacieldl — MHOXKECTBEHHOCTh HCHOJIB3YEMBIX KPUTEPHEB
e€ JIeNeHNs Ha COCTaBHBIC YaCTH — MHCTUTYTHL. VIHCTUTYTHI, HAIPUMED TPYIOBOTO
MpaBa, HE WCKIIOYAIOT APYr Apyra, HEpeAKO HalararoTcs, B3aMMONPOHHUKAIOT H
1.11. Bosee Toro, B auTepaType 1Mo TPyIOBOMY IIPaBy Ha)ke He 0OCYKOAIOTCS KpH-
Tepuu (OCHOBaHMA) Pa3rpaHUUYCHUs STON OTpaciy Ha YyacTd. BrosHe 000CHOBaHHO
Ipyu TaKOM MOAXOJAC HOPHUCTHI BBIHYXXACHBI TOBOPUTH O TaK HA3bIBAEMBIX «CKBO3-
HBIX» TH00 KOMIDIEKCHBIX HHCTUTYTAX (OXpaHbl, AUCIUIUIMHEL TPYa U 1Ip.).

6. B cymecTByronmx TpaKTOBKax OTpaciiei M WHCTUTYTOB IIpaBa MpOCMaTpH-
BaeTCsl HE CUCTEMHBIH, a CKOpee KOHIJIOMEPATHBIH MOAXOM, T.. MEXaHHYECKOe
00BEIMHEHNE OTICIBHBIX TPYIIT HOPM II0 KOHEYHOMY, IIeJIEBOMY MX HA3HAUCHHIO.
VIMeHHO 1O 3TOMY MPHHIUITY «CTPOSITCS) «CKBO3HBICY» MHCTHTYTHI U «CMEKHEBIC»
OTpacy.

7. Henp3s HE OTMETUTH, YTO COBPEMEHHAsl CHCTEMa POCCHHCKOTO TpaBa HC-
MOJB3YET COOTBETCTBYIOIME HapaboTku A.Sl. Bemmmackoro. OH mpaBWIBHO YT-
BEpIKAAN, YTO BBIACISICMBIC UM OTPACIIH HEOOXOIMMBI IS 3aKOHOAATENS U IPaBO-
npumenutens [4]. [TosToMy co3naBanack menas cucteMa COOPHHUKOB 3aKOHOJIA-
TENBHBIX aKTOB. DTO AMKTOBAJIOCH MpakTHKoW. EcTh i ceifuac He0OX0AMMOCTH B
takux cOopuukax? Her. [ToToMy uTO Ha CMEHY UM MpUILIA KOMIBIOTCPU3AIINST
IIOHUCKa OTJIeJ'H;HOﬁ HOPMBI J'II/I60 X COBOKYITHOCTH. I/IHTepeCHO OTMETHUTH OTHO-
IICHHE KaHAJCKUX YYEHBIX K 3ToW mpobiieme. Ha coBMecTHOM cemuHape B Towm-
cKkoM rocyHmBepcutere yuénele Kanaackoro IpupomopecypcHOro MHCTHTYTa HE
MOTJIH TOHSATh, TOYEMY POCCUSHE TaK MPUBEPKEHBI OTPACICBOMY JICTICHUIO CBOETO
mpaBa. VX BeIcTymieHUsI U Oeceibl B MepephiBax M Mocie 3aceqaHus Obuta Oosee
geM yOenuTenbHbL. {71 Toro 9To0B! PeInTh BOSHUKIINI Ha MPaKTHKE CIOP, IO X
MHEHHIO, BOBCE HE HaJl0 00palaTbCs K BBISICHEHUIO MeCTa MOJIOKEHHUS HE0OX0u-
MOW HOPMBI II0 OTPACIEBOMY MpPU3HAKY. MOXHO IIPOCTO U3 KOMIBIOTEPA H3BJICYD
HEOOXOMMYI0 HOPMY H IIPaKTHKY €€ pUMeHeHus [S].

8. OtpacneBoe JeneHue mpaBa odyeryaetr padoTy 3aKOHOAATENS U Iperno/iaBa-
Tens. Henw3s coBepiieHCTBOBaTH HOPMY IIpaBa B OTPBIBE OT JIPYIHX, TECHO CBS-
3aHHBIX ¢ Hell HopM. CI0KHO IMOCTPOUTH 00yUYeHHE B IOPHIMYECKOM By3e, HE pas-
OuBast BCIO COBOKYIHOCTbh HOPM POCCHICKOTO MpaBa Ha OTHENbHbIE YacTu (0Tpac-
JY, HHCTUTYTHI). Ho pelenne 3Tux 3ajad BOBCE HE JTIOKa3bIBaCT HAYYHYIO 000CHO-
BaHHOCTD TaKOTO JICJICHHSI.
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9. EcTh 111 HEOOXOMUMOCTh B COBPEMEHHBIX YCIIOBUSIX OTICISITH CBOETO poja
«KHTANCKOM CTEHOI» Te IPYyMIIBl HOPM, KOTOPBIC UMEHYIOTCS Kak oTpaciu? Cytie-
CTBYCT NPUHIUIT B3aUMHOI'O O6OFaHIeHI/IH OTACJIbHBIX TPYIII IIpaBa. C 3THUX Mo3M-
LU CIIeyeT KPUTHYECKH OTHECTHCh K TE€M paszjenaM yueOHO# TuTeparypbl, rie
MPEANPUHAMACTCS MOMBITKA PA3rPAHUIHUTE BO YTO OBI TO HU CTAJO, OTJACIUTH OJTHY
oTpaciib ipaBa OT Apyroil. Moxer ObITh, 11e7ec000pa3Ho MOAYEPKUBATH, a JIyYllle
MOKa3bIBaTh B3aHMMHYIO CBSI3b, B3aUMHYIO 3aBHCHMOCTb WX OT/ACNIBHBIX HOPM, HH-
CTUTYTOB, MOJBIHCTUTYTOB, MPAKTHYECKYIO 3HAYUMOCTh UX COBMECTHOTO ITpHUMeE-
HeHus. LlenecooOpa3Ho, 4TOOBI B KaXJOW MporpamMme y4eOHOro Kypca B yKa3aH-
HOM CMBICJIE Jleialicsl OIpeaeICHHbIH 3a/el, epexo/l U MoA4epKHBanach B3auMo-
3aBUCHMOCTh CMEXHBIX OTpaciieil. DTO MO3BOJIMIIO ObI H3ydYaroleMy MPaBO BCerjaa
MPEACTABIATh €0 CHCTEMY, MECTO U POJb B 3TOH CHUCTEME M3y4aeMOH TPYIIIBI
HOopM. Ha 3Toif ocHOBe ciemyer pa3padaThiBaTh MW NMPUMEHATH YUEOHBIH (TIpou3-
BOJICTBCHHBI}1) IJTaH MMOJTOTOBKH CTY/ICHTOB B FOPHIMYECKHX BYy3aX.
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SYSTEM ANALYSIS IN PRIVATE LAW
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Subject and method are imperfect criteria for the separation of a definite body of rules into one
branch of law because it is not a unified instrument but the body of them. Probably, to separate this or
that group of rules into an independent branch of law we need to look for another criterion unlike sub-
ject or method. The system of public relations that needs state mediation can serve as such a criterion.

Law is a system, i.e. being an integral whole, it consists of elements. Thus, being a system, law
consists of elements- branches. The volume of integrated elements (parts) should be equal to the vol-
ume of the whole. Such a differentiation cannot be done on the basis of several criteria.

It is impossible to substantiate the interpretation of branch of law as a system in our literature.
The same mistake is made: multiplicity of criteria is used for its division into constituent parts- institu-
tions. For example, labor law institutions do not exclude each other but superimpose, interpenetrate
etc.

In the existing interpretations of branches and institutions of law a conglomerate approach i.e. a
mechanical unity of separate groups according to their purpose prevails over a system one.

A branch division of law makes the work of both legislators and lecturers easier. It is impossible
to develop any rule disregarding other rules connected with it.

Probably, it is better to show the interrelationship and interdependence of separate rules, institu-
tions and practical significance of their mutual application. Each program of the academic course
should have a definite capacity, transition, interdependence of related branches. This would always
allow a law student to imagine the system of law, the place and role of the rules under study in this
system.
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