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PEAJIM3AIIUA TPUHIUIIA COCTA3BATEJIBHOCTHU HA CTAJIUHN
HNPEABAPUTEJIBHOI'O PACCJIEJOBAHUSA

B cmamve obochogvisaemcs neobX00UMOCMb pACUWUPEHUS COCMA3AMENbHbIX HAYal HA
cmaouu npeosapumenvhozo pacciedoganus. 1lo muenuro asmopa, cozoanue uHCmMumymad
CIeOCMBEHHbIX  CyOeli 8 Y20l108HOM Cyoonpouszsoocmee Poccuu nosgoaum  ypagHamo
B03MOJNCHOCMU CMOPOH 8 OOKA3bIBAHUU, COeNaAmb PeanbHol Udelo  A08OKAMCKO20
NApanienbHo20  paccied08anusl,  CMUMYIUPOBAMb CMOPOHY  3awumvl K  AKMUGHOU
NO3HABAMENbHOU — OeSIMENbHOCIU, — HANPABNIEHHOU  HA  NOJYYEHUue  ONPAOAMenbHbIX
doKkazamenbCcme.

KiroueBble cnoBa: npunyun cocmszamenbHOCmu, 008UHUMENbHbII YKIOH, pehopma npedsa-
PUMENbHO20 Paccied08anusl, CAedCmMEeHHbIl CYObsl.

B cootBerctBum ¢ m. 3 cr. 123 Koncrturynun P® cymomponsBoncTso ocyiie-
CTBJISIETCS. HA OCHOBE COCTS3aTeIbHOCTH U PaBHONPAaBUs CTOPOH. Peanmu3zanus 3to-
ro MPHUHIIMIIA CO3AaeT MaKCUMAIbHO OJIarONPUATHBIE YCIOBUS Ui OTHICKaHUS UC-
THHBI U BBIHECEHUS CIPABEJIMBOTO IIPUTOBOPA.

OcHoBa cocTsA3aTeNbHOCTH, NpoBo3rianieHHo B Koncrutyuun PO, momxkHa
3aKJIaJIbIBAThCs €le Ha JOCYyAeOHBIX CTaAusX MPOU3BOJICTBA, KOTJOa coOupaercs
OCHOBHOM 00BEM JI0Ka3aTeNbCTB. B CyJ CTOPOHBI yKe TOKHBI IPUATH PaBHBIMH,
KaXIbplli ¢ Ha0OPOM CBOWX JTOKA3aTENLCTB, COOTBETCTBCHHO — OOBHHUTEIBHBIX U
onpaBAaTe’bHbIX. TONBKO MPU COOIIOICHUN 3TOTO YCIOBHS BO3MOXKHO obecreue-
HUE HOPMBI, 3aKperuieHHoH B 11. 3 ¢T. 123 Koncturynuu PO.

B VIIK P® cocTs3aTenbHOCTh BIEpPBHIE 3aKperyieHa KaK MPUHIUI YTOJIOBHOTO
mpoliecca B 1IeJIOM, a He TOJIBKO CTaluu cyaebHoro pazouparensctia (c1. 15 YIIK
P®). Opmnako TNpPUHIMI COCTI3aTEIBHOCTH Ha CTaIdd NPEIBAPUTEIHLHOTO
paccieoBaHusl pealu3yeTcs Hel0CTaTouHo. Tak, cocTA3aTeNnbHOCTb MIPENIOIaracT
HaJIM9Ue TpeX CYOBEKTOB: OOBMHEHWS, 3aIUTHI W OpraHa, pa3perraroriero
YTOJIOBHOE 110, HE 3aMHTEPECOBAHHOTO B M0O0elne TOM WM MHOM CTOPOHBI, T.e.
cyna. Ha craguu mnpenBapuTEnbHOrO paccieloBaHHUsS €CThb CTOPOHBI  UId
coctszanus (. 46, 47 VIIK P®), HO HET HEOOXOIUMOM IS COCTA3ATEeIbHOCTH
cocTaBJsitoliel — GecripucTpacTHoro apoutpa B cope. Tak, ciegoBaTens, 00naaas
MPaBOM MPEKPAIICHUsT YTOJOBHBIX JeJ, Pa3pelIeHUs] XOJaTaliCTB, 3asBICHHBIX
Y4aCTHUKaMH YTOJIOBHOTO Hpoliecca, Hapsaay C YTOJOBHBIM HPEciIeJOBAHUEM
peanuzyer Takxke U GYHKIHIO pa3pelleHus aena.

HeTt 1 npornieccyanbHOro paBeHCTBa CTOPOH B 1ocyAeOHOM npousBojacTee. Co-
OupaHue IOKa3aTeIbCTB — IMPEPOTraTHBa JOJDKHOCTHBIX JIHI[, OCYIICCTBIISTIONINX
MIPOU3BOCTBO MO NIy, BO3MOXKHOCTh € HCIIONb30BaHUS JaHHBIX, MOTYyYEHHBIX
3aIIUTHUKOM, TOXKE BCEIENIO 3aBUCUT OT YCMOTPEHUS CIIeIOBATENS — YYACTHUKA CO
CTOPOHEI OOBHHEHMSL. [IpencTaBiseTcs HEOTUIHBIM, KOTAa X0JaTalicTBa, HalpaB-
JICHHbIE Ha MOJy4YeHHE ONpaBlaTeIbHbBIX 10Ka3aTeNIbCTB, 3alIUTHUK aJpecyeT CBO-
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eMy IpoIecCyalbHOMY MPOTUBHUKY. He yIuBHTENBFHO, UYTO HA MPAKTHKE HEPEIKU
ClIly4ad HEOOOCHOBAHHOT'O OTKa3a B YAOBJIETBOPEHUH XOJATalCTB, HAMPAaBICHHBIX
Ha coOMpaHHe J0Ka3aTeNbCTB, 3asABICHHBIX 3alIUTHUKAMH Ha CTaJUU TpEABapH-
TENBHOTO paccienoBanus. [109ToMy, Kak MOKa3bIBaeT MpPaKTHKA, aBOKATH MPe.-
MOYUTAIOT TPEACTaBIATh CBOM JOKa3aTElbCTBA HEMOCPEICTBEHHO B CyIeOHOM
CJIEICTBUH, a HE HAa CTaJIUU MPEBAPUTEIBHOTO paccienoBanus. Ha 3to oOpamaer
BHuManue JI.B. CumanueBa: «CroxuBIIascs B XoJie JOCYJeOHOTO MPOU3BOJICTBA
MpaKTUKa CBUACTENBCTBYET 00 SBHO OOBHHHUTENBFHOM YKJIOHE CieIOBaTeleH W
MPHUBOJNT K TOMY, YTO CTOPOHA 3alIUTHI BCE PEXKe 3asiBIIET XOAaTalCTBa O MpOBe-
JICHUW TEX WIIM WHBIX CJICICTBCHHBIX JNCHCTBHI (OCOOEHHO O JIOMpOCce CBHICTENEH
anubu) B X0JIe paccieoBaHus, Ipudeperas 3Tu Xoaaraiicta it cyna» [1. C. 64].

Mexy TeM CyLIeCTBYeT OMacHOCTb YTPaThl BayKHOW ISl 3alIUTHI MH(OpMa-
muu 10 cyzna. Tak, HampuMep, MOTCHIUANBHBIN CBHICTENDb 3alIUTHI MOXKET 3a00-
JeTh, YMEPETh WIN yeXaTb Ha MOCTOSTHHOE MECTO YKHUTEIBCTBO WIN B JAIUTEIHHYIO
KOMaHAWPOBKY B JAPYroi TOpoja WK Jaxke CTpaHy. Bce 3To MpUBOIUT K Hapylie-
HUIO TPUHIMIIA COCTS3aTEeIbHOCTH W Ha CTaJAMU CyAeOHOro pazOHpaTeNbCTBa.
[poxypop mommepxuBacT OOBHHEHHE HA OCHOBAHHH MaTepHaia, MOIYYCHHOTO
clenoBaTesIeM, 3allUTHUK B JIyYIlEeM ClIydae WIIEeT U3bSHBI B padoTe cienoBaTes,
B XY/IIEM — 3aHUMAET TIO3UIIMIO TTACCUBHOTO HAOI0JaTeNs B IPOILIECCe.

OpHUM U3 BO3MOXKHBIX MyTeH pedopMHPOBaHMS IPEABAPUTEIHHOTO paccie-
JIOBaHWsI HAa HadalaX COCTA3aTCIBHOCTH SIBIACTCS CO3MaHUE HHCTHTYTA CIEICT-
BEHHBIX cynell B Poccun. JlaHHOMY BOIPOCY MOCBSIIEHO HEMAJIO UHTEPECHBIX Ha-
YYHBIX pabort [2-5]

Oco0eHHO aKTHBHO 3Ta uaes 00CYKIaeTCsl YICHBIMHU U MIPAKTUKAMHU C OKTSIOPS
2014 r., mocne toro kak llpesugent P® pexomenmoBan BepxoBHomy Cyay PO
W3yYUTH BOIIPOC O BO3MOXXHOCTH BOCCO3IAHUS KOpPITyca CIEICTBEHHBIX CyIeH B
Poccun.

B nmonnepxky 3TOH uaew BbICKa3aJIMCh MHOTHE BHIHBIC IOPUCTHI M 0OLIeCT-
BEHHbIE JiesTeny. Tak, mo MHeHHio0 B. 3opbkuHa, BOoCCO3/1aHME KOpIIyca CIEACT-
BEHHBIX CylIeil MOXET ITOMOYb PEIIUTh CHCTEMHBIE MPOOIEMBI YTOJIOBHOTO IIPO-
necca [6]. T.I'. Mopmakosa 1 M.}O. bapieBckuii cuuTaroT, 4T0 TIpOodIIeMa 00BH-
HUTEIBFHOTO YKIIOHA JOJDKHA OBITh pelleHa «BOCCO3JaHUEM CYIIECTBOBABILIETO B
JIOPEBOITIOIMOHHON Poccun MHCTUTYTa CIECTBEHHBIX Cynel (B cTaryce 4ICHOB
00JIaCTHBIX CyIIOB), KOTOPBIC MOTJIH OBl Ha OMpPEAEICHHOE BPeMs BBIACISTHCS IS
paccMOTpeHHs BCeX CIOPOB Ha JOCYNEOHBIX CTaAusAX Mpou3BoacTBa. ClieacTBEH-
HBIC CyJbM MMEHHO KaK INPEICTABUTEIH CyncOHOW, a He OOBHHUTEIHHOW BIIACTH
JIOJDKHBI OBITH B CTATUH PACCIICAOBAHUS apOUTpaMH MEXITy CTOPOHAMHU OOBHHCHUS
Y 3aIIUTHL. DTO MOXET 00ECIEeUUTh U JIEHCTBUTEIBHYIO COCTA3aTeNbHOCTh, U YCT-
paHeHHe OOBHHUTEIHHOTO YKIIOHA, U OOJBIIYI0 OOBEKTHBHOCTH IIPH MPUMECHECHIH
Mep TMpecedeHHs, PACCMOTPEHUH KaJl00 W XOJaTaiiCTB CTOPOHBI 3alIUTHl B XOJE
nocyaeoHoro mpoussoactsa [7; 8. C. 1].

AB. CMmMupHOB Ha OCHOBE aHajJuM3a HUCTOpHuYeckoro omsiTa Poccun,
3apyOeKHBIX CTpaH, B KOTOPBIX CYIIECTBYET 3TOT HHCTHTYT (Dpannus, Ucnanws,
Wranus, LBeiinapus) nenaet BEIBOJ O TOM, YTO, HECMOTPS Ha paznuuue (QyHKIHHA
1 opM ydacTus B mpoliecce clIeICTBEHHOTO CyIbU 00 CyAeOHOTO cieIoBaTers,
cyneOHOe ydYacTHe Ha MPEABAPHTCIFHOM CIEIACTBUH €CTh  OOBEKTHBHAS
HE00XO0AMMOCTb, MOCKOJIBKY UMEHHO OHO B JIIOOOM ciiyyae oOecmeuuBaeT Oosee
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HE3aBHUCUMOE W HETIPEAB3ATOEC PACCIEIOBAHUE, a TaKXKe OOJbIee pPaBHOIPABHE
00enx CTOPOH, YeM 3TO MOXHO OXKHJATh OT OJIHOHM JIUIIh CTOPOHBI YTOJOBHOTO
npecnenoBanus [9. C. 14].

OmHako ecTh W MPOTUBHUKHA BOCCO3MIAHUSI KOPITyca CIEICTBEHHBIX CyAeH B
Poccun.

Tak, A.B. Ilutok THUINET, YTO CJIEICTBEHHBIM CYJIbeH MOXKHO B HACTOSIIEE
BpEMs CUMTATh CYbIO, OCYIIECTBIISIONIETO B COOTBETCTBUH € TojioskeHusamMu YK
P® ¢pynKIMIO CYy1IeOHOT0 KOHTPOJIS Ha AOCYICOHBIX CTamusAX Mpou3BoacTBa. Kpyr
MOJTHOMOYHUH CYJIbH Ha MPEIBAPUTEIHHOM PacClie/IOBaHUH, Ha €ro B3I, OIpeie-
neH 3akoHoaareneMm B YIIK P® mpaBunbHO, a B cilydae HEONpPaBIaHHOTO PacCIIi-
pEeHUsI Kpyra BOIPOCOB, PEIIAEMBIX CIEICTBEHHBIM CYILEH, CyJ PUCKYET MOTPs3-
HYTh B OECKOHEUHBIX KOH(MDIUKTAX MEXY 3al[UTON, TPOKYPOPOM M OpPraHaMu pac-
cinemoanus [10. C. 25]. ITo muennto KO.K. SIkuMoBW4Ya, TOTaNBHBIA CyneOHBIH
KOHTPOJb 32 MPEABAPUTEIHHBIM PACCIEIOBAHUEM CYIIIECTBEHHO IMOJPHIBAET IMPO-
[IECCYyaAIbHYIO0 CaMOCTOSTENLHOCTh cliefoBareliss. OH oTMmedaer, 4yto cr. 125 VIIK
PO chopmynupoBaHa Tak, 4TO MPAKTUUECKH Jr000e aeiicTBue (Oe3neiicTBue) cie-
JIoBaTesIs, a TakkKe MPUHUMAEMOEe UM peEIIeHHE MOTYT OBITh 00XKaJlOBaHbI B CyJe
[11.C. 148].

B.M. brikoB u H.C. MaHoBa CYMTalOT, YTO HHKAKOH HEOOXOIMMOCTH B
CO3JJaHUM HOBOM MPaBOOXPAHUTEIBHON CTPYKTYpHI HET, a 3aKOHOJIATENIO CIIECTYET
pacIIMpUTh TpaBa IPoKypopa B chepe yrojoBHOTo cyaonpousBoactra [12. C. 44].

Hdymaetcst, 9ro 6e3 pacuIMpeHHs] MOJTHOMOYWH CyIbH Ha MpeIBapUTCIHLHOM
pacclieIoBaHUM HEBO3MOXKHO OyJer peanu3oBarh TpeOoBaHus 4. 3 cT. 123
Koncrutynuu P® o cocTsazarensHOM MOCTPOSHUU Cyqonpon3BoAcTBa. Kak BepHO
ormeuaer A.B. CMupHOB, B JOCYJEOHOM NPOU3BOJCTBE OTCYTCTBYET TEKYIIUN
CyIeOHBII KOHTPOJb 3a JOKa3bIBAaHHEM, a JOKa3aTeIbCTBa (POPMHUPYIOTCS TOIBKO
OJIHOM W3 CTOPOH B Ipollecce, a MMEHHO OOBHHHTENIEM, 3aHHTEPECOBAHHBIM B
ucxojie nena [13]. OrpannyueHsl BO3MOKHOCTH 3alIMTHUKA U Ha 00XKajlOBaHHE B
CyneOHOM TIOpSAKE PEIIeHW cliefoBaTesisi 00 OTKa3e B YAOBJIETBOPEHHUH
XO0/IaTalCTB, 3TO BO3MOXKHO JIMIIh B TeX CIIydYasX, KOTa TaKOH OTKa3 CIOCOOEH
MPUYUHATH yIIepO0 KOHCTUTYIIMOHHBEIM TIpaBaM H CBOOOJAaM y4YacCTHHKaM
YTOJIOBHOTO CYJIONIPOM3BOACTBAa JUOO 3aTPYyAHUTh HMX JOCTYN K IPaBOCYIHIO.
[TpOTHBHUKYN pacIIMpeHus CyIeOHOTO KOHTPOJIA Ha CTaJWH MPEIBAPUTEIHHOTO
pacciieIoBaHHs BO3pas3AT, YTO MOJHOMOYHS O PACCMOTPEHHIO KaJIo0 Ha OTKa3 B
VAOBJICTBOPEHUU XOJATaliCTB 3alllUTHUKOB O COOMpPaHMU OIpPaBIATEIbHBIX
JIOKa3aTeNbCTB €CTh y MPOKYypopa, OJHAKO HEOOXOAMMO WMETh B BHIY, YTO
MIPOKYpOp, KaK U CIEAO0BATENb, SBISETCS OPraHOM YTOJIOBHOTO TPECIIEIOBAHUSA,
MPOIIECCYaTbHBIM OTIIOHEHTOM 3alllUTHUKA, TO3TOMY PE3YJIbTaT PacCMOTPEHUS
TaKoH >KaIo0bI BIIOJIHE TIPEICKa3yeM.

[IpencrapnseTcs, 4To OE3yCIOBHOW MOJOKUTEIHLHOW YepTOW MpeiaraeMoro
HOBOBBEJICHUS SIBIIICTCS TPEOCTABIICHUE CTOPOHE 3allUThl PABHBIX BO3MOXHO-
CTell B JOKa3bIBAaHUH. DTO TIO3BOJHT PEIINTh JaBHO Ha3peBIIHE MPOOIEMBI: Tpe-
00pa3oBaHUs CBEJCHWH, MOJYyYEHHBIX 3alllATHUKOM B JOKa3aTelbCTBA;, CACIATh
peanbHON M0 aJIBOKATCKOTO MapajuIeNIbHOTO pacciieqoBaHus. Kpome Toro, kak
MOKa3blBae€T TMPaKTHKA, CYIIECTByeT mpoOieMa MMacCUBHOCTH — aJBOKATOB-
3aIMTHUKOB, HEMCIIOIB30BAHUS UMM TIpaB, ipenocTtaBieHHbIX YIIK PO. Cunraem,
YTO YCTAHOBJICHHE CYJICOHOTO MOPSIKA Pa3peIICHUs] XOAaTalCTB Ha CTAIUH TIPE/I-
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BapUTEIBHOTO PACCIEIOBaHUS OyAeT CTUMYIHPOBATH CTOPOHY 3aIllUTHl K aKTHB-
HOM MO3HABaTENbHON JESITEIbHOCTH, HANPABJICHHON Ha IMOJlyueHHE ONMpaBaaTelb-
HBIX JIOKA3aTeNbCTB.

[IpOTHUBHUKHM CO3/aHUSI MHCTUTYTa CJIEACTBEHHBIX CYAECH TaKKe OIacaroTcs,
YTO JaHHOE HOBOBBEACHHE MOTPeOyeT KOPEHHOro pedOopMHUpPOBAHHS BCETO Yro-
noBHOTO Tporiecca. OnHako aerictByrommii YIIK naneko He coBepiieHeH, 00 3TOM
KPacHOPEUYNBO CBUAETEIBCTBYET TO, YTO C MOMEHTA €TI0 MPHUHATHS OBLIO MPHUHSATO
6onee 180 3aKOHOB O BHECCHHH W3MEHEHHH W AonojHeHnd B 3ToT HITA. Psaa HopM
VIIK P® npusnan KoncturynuonusiM Cynom P® He coorBercTByrommmu Kon-
crutynun PO. Kak Bepro otmedaer M.K. CBupnmoB, He Bce MOMpPaBKH, BHECCH-
sble B YIIK P®, ynyumwmm ero, psn u3MeHEHUH, HAIPOTHUB, 3aTPAaruBacT OCHOBY
KOZIeKCa, Pa3MbIBAIOT €€, BHOCAT NMpoTHBOpeurs. OJHUM U3 CYIIECTBEHHBIX HEAOC-
TaTKOB JAEUCTBYIOIIEr0 KOJAEKCa SBISAETCS OTCYTCTBHE KOHLENTYaJbHOM OCHOBBI
[14. C. 56]. B cBsA3u ¢ 3THM, KaKk HaM MPEJCTABIACTCS, BO3HUKIA HEOOXOIUMOCTh
C03/1aBaTh HOBBIM KOJEKC.
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REALIZATION OF THE ADVERSARIAL PRINCIPLE AT THE STAGE OF PRELIMINARY
INVESTIGATION

Yaselskaya Veronica V. Tomsk State University (Tomsk, Russian Federation)
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According to Item 3, Article 123 of the Constitution of the Russian Federation court procedure is
exercised on the basis of adversarial principle and equality of rights of the parties to a trial. The reali-
zation of this principle creates extremely favorable conditions for the search for truth and fair sentenc-
ing. The basis for adversarial legal proceedings proclaimed in our Constitution shall be laid down in
the course of pretrial stages when the bulk of evidence is being gathered. The parties to a trial should
be equal, each having its own set of either accusatory or acquitting evidence.

Being set forth in the Criminal Procedural Code of the Russian Federation as a principle of crimi-
nal law, the adversarial principle is realized at a pretrial stage insufficiently. Thus, the principle implies
the existence of three subjects: prosecution, defence and court (an impartial body). But the stage of
preliminary investigation involves the parties to contend but does not involve any arbiter that is neces-
sary for the realization of the adversarial principle. There is no procedural equality at a pretrial stage.
Gathering of evidence is a prerogative of the officials involved in the proceedings but the possibility to
use it by a lawyer depends on the discretion of an investigator — a party of prosecution. A lawyer ad-
dresses his motions on taking acquitting evidence to his procedural opponent. No doubt, in practice
there are cases of unreasonable denials of motions. Therefore, lawyers prefer to offer their own evi-
dence in the course of a trial but not at the stage of preliminary investigation. Although, there is a dan-
ger to have some important information lost before the trial. All this violates the adversarial principle
in court. A prosecutor supports his charges on the investigator’s materials; a lawyer in a best case sce-
nario, seeks to find faults in the work of an investigator or at the worst, prefers to be a passive observer
in the proceedings.

One of the possible ways of reforming a preliminary investigation on the adversarial basis in Rus-
sia is to create the institute of investigative judges. This issue is being widely discussed in legal writ-
ings. The author of the present article believes that it is impossible to realize the requirements of Part
3, Article 123 of the Constitution of the Russian Federation without broadening the powers of judges.
It is the investigator who forms evidence at a pretrial stage; there is no current control over proving at
this stage and the possibilities for a lawyer to appeal the investigator’s decisions in court are rather
limited.

The creation of the institute of investigative judges in criminal procedure in Russia will enable us
to equalize the possibilities for the parties to a trial in proving, to realize the idea of the lawyers’ paral-
lel investigation and encourage the defence to cognitive activity aimed at obtaining acquitting evi-
dence.
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