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MPOBJEMBI KOMIETEHIIUM CYJIA TIPU PACCMOTPEHHUM XOJATAUCTBA CJETOBATEJSA
O 3AKJ/IIOYEHHUH ITOJ] CTPAXKY

Pa3rpaHnyeHne KOMIETEHLIMN Cy el IPU OCYIIECTBICHUH CYAeOHOr0 KOHTPOJIS M Pa3pelIeHus Aea Mo CyILIecT-
BY SIBJIICTCS Pa3yMHbIM ITyTeM pa3pelIeHHs MPoOIeMbl KOMIICTCHIMH CyJla P Pa3pelleHuH XOJaTalCTB O 3a-
KJIIOYEHUH TI0]] CTPaXKy. ABTOD IOJIAraeT, YTO BBIACICHHE YaCTH MPECTaBUTEIIeH CyIeiickoro KopIiryca, Ha KOTo-
pyro ObUT OBl BO3JIOXKEH CyneOHBIN KOHTPOJb M KOTOpas Obuia ObI OCBOOOXKICHA OT PACCMOTPEHHUS YTOJOBHBIX
JIeNT TI0 TIEPBOil MHCTAaHIMH, SBISIETCS LEJIeCO00Pa3HbIM, OJHAKO UL ATOTO CJIEAYET PELINTh OPraHH3alliOHHBIC
BOIIPOCHI IITATHOH YMCIEHHOCTH CYAOB, IIPEXK/E BCETO OHOCOCTABHBIX U JIBYXCOCTABHEIX.

Ku1roueBble ¢j10Ba: cy0eOHblll KOHMPOb, 3aKII0UeHUe N00 CMpaxicy, 006UHAeMblll, N0003pPe8aeMblll, Mepbl npe-

Cce4yeHus.

3aKOHHOCT, M OOOCHOBAaHHOCTH CyAEOHOTO pelle-
HUS, IPUHATOTO TI0 pe3yJbTaTaM PacCMOTPEHUS U pas-
pemreHus XoparaiicTBa ciemoBateis (IO3HAaBATENS) O
3aKIFOYCHAN IO CTPaXy, HMMEeT MPHHIUIHAIHHOE
3HAaYCHWE TPHU OCYLICCTBICHHH CYIOM OIEPAaTHBHOTO
cynebHoro koHTpoins. HeobocHOBaHHOE OrpaHHYCHHE
KOHCTUTYHOHMOHHBIX IIpaB I'paXaaH, B TOM YHCJIC IIpaBa
Ha CBOOOAY W JHMYHYIO HENMPHUKOCHOBEHHOCTH, MOXKET
MPpUBECTU K APAMATHYCCKUM U OaXE€ TPArmnde€CKuUM I10-
cieicTBUsAM. VIMEHHO CyneOHBI KOHTpPOJb Ha CTaJuH
MIPEABAPUTEIHLHOTO PacCiICOBaHuUs TIpeTHa3HAUEH IS
CO3JIaHUSl TOTIOJTHUTEIIBHBIX IPOLECCyaIbHBIX TapaHTHH
JUTS YYACTHUKOB YTOJIOBHOTO CyIOTPOU3BOJICTBA, HMEET
MPEUMYIIECTBA Mepe]] MPOKYPOPCKUM HaI30pOM 3a 3a-
KOHHOCTBIO PacciieJIOBaHUSA W BEJOMCTBCHHBIM KOHTPO-
neM. OT ero 3¢ ¢GEeKTHBHOCTH B 3HAYUTEIHHON CTETICHH
3aBHCHUT COCTOSTHHE 3aKOHHOCTH TIPH OCYIIECTBICHUH
YTOJIOBHOTO IIPECTICIOBAHUS.

OddexkTuBHOCTL CYAeOHOr0 KOHTPOJIS 3aBHCHT OT
NPaBHJIBHOTO ONPE/EIICHNs 3aKOHOATENIeM U CyeOHOM
NPaKTHKOH MpeaesioB KOMIIETCHIMU Cy/ia IIPH PacCMOT-
PEHHMH XOJATaiCTB CliefoBaTeNs (IO3HABATeNsA) 00 W3-
OpaHMM Mephl IpecedyeHHs B BHUJEC 3aKIIOYCHUS IIOA
CTpaxy.

B mepuon cyneOHOU pedopMBI, OPHEHTHPOBAHHOM
Ha JIOTIOJIHUTENBHYIO 3alIUTy TpaB YYaCTHUKOB IIPO-
mecca, 3aKOHOAATENb MPHIIEN K BBIBOAY, YTO MMEHHO
HE3aBHUCHMEBII OT OPTaHOB pacCIEeIOBAHUS CyI NOJDKEH
MIPOBEPUTH, €CTH JIN 3aKOHHBIE OCHOBAHMSA JJISI TIPUHS-
THSI PEIICHUI O 3aKJIIOUYEHUHU IOl CTPAXXy WU AJis Ipo-
JUIEHHS CpOKa coaepxkaHus nop crpaxei. Ha nepBona-
YaJlbHOM OTane CyAbl NPHUHSAIN PEIICHUE OLCHUBATH
MIPEACTaBICHHBIE MAaTEPHUAIIBI JIUIIL C TOYKH 3PESHUS 3a-
KOHHOCTH OCHOBaHHUH ISl 3aKJIIOYECHUS TIOJ CTPaxy, He
BXOJS B NPOBEPKY MX 00ocHOBaHHOCTH. CO BpeMeHeM
CTaJI0 SCHO, YTO 0€3 MPOBEPKH 0OOCHOBAHHOCTH XOJa-
TaiicTBa ciemoBarens (JO3HABATENs) CYAy CI0XKHO IpH-
HATH 3aKOHHOE M 0O0CHOBAHHOE pEIIICHHE.

Ananu3 nonoxennit cr. 108 YIIK P® noxassiBaer,
4YTO M30paHWe Mephl MPECEUCHHS B BHJE 3aKIFOUCHUS
O] CTPaXKy 3aKOHOZATENh HANPSMYIO CBSI3BIBAET KakK C
HpolecCyaIbHbIM CTATYCOM KOHKPETHOTO JIUIA, TaK U C
HEOOXOJMMOCTBIO0 HAJIMYMS Y CyJa JOCTOBEPHBIX JaH-

HBIX, MTOJTBEPKAAIOIIUX (HAKT 0OOCHOBAHHOCTH €ro MHOo-
JIO3pEHUsI WM OOBHHEHUS! B COBEPLICHHH YTOJOBHOTO
nesuust. Cynibsi TOJDKEH OBITh YBEPEH, 9TO BUHA JJOCTAB-
JEHHOTO K HEMy JIMIa J0Ka3aHa XOTs OBl 10 OJHOMY
3MH30/Ly, YTO HEOOXOAMMBIE VIS 3TOTO JOKA3aTeIbCTBA
B YTOJIOBHOM JIE€JI€ MMEIOTCSI M OpraHbl NMPEJBAPUTEIb-
HOTO pacciieJoBaHust ux He yTparsart [1, c. 83].

Poccuiickue cynpu B CBOMX PELICHUAX 4acTO YKIIO-
HSIOTCSI OT aHaJU3a J0Ka3aTeNIbCTB, MOATBEPIKIAFOIINX
00OCHOBaHHOCTh 3aKJIIOYECHUS IOJ| CTPaXKy, Mpemroia-
rasi, 4To 3TO CBSI3aHO C BOIIPOCOM O JOKAa3aHHOCTHU €ro
BUHBI, YTO COCTaBJIAET MPEPOraTuBy CyAeOHOH MHCTaH-
LM, PACCMATPUBAIOLIEH YIOJIOBHOE JIEJI0 MO CYIIECTBY.
Hannoit npobiemsr, mo MmEeHHIO H. A. Komokonosa, He
3HAIOT T€ MPABOIPUMEHHUTENH, KOTOPBIE MPHU3HAIOT CY-
IIECTBOBAaHNE YPOBHEH HOKa3aHHOCTH BHHBI, JOCTaTOY-
HBIX JUIS OAO3PEHHs, OOBHHEHHMS U OCYXJeHUA. Takum
00pa3oM, MpU PEUICHHH BOMPOCAa O 3aKIIOYEHUH IIOA
CTpaxy, O MPOJUICHUH CPOKa COJCPIKAHUS MOJ CTpaXen
CyZbsl IOJKEH TpeOOBaTh OT COOTBETCTBYIOUIMX JIOJIK-
HOCTHBIX JIMIl IOJITBEPXAEHUS OOOCHOBAaHHOCTH BBI-
JBUHYTBIX B OTHOLICHMH KOHKPETHOIO JIMIa MOJ03pe-
Huii [1, c. 84].

[To pesynpraTtam 0000UIEHUS CyneOHOM IMPaKTHKH
Bepxosnslit Cyn PO chopmupoBan cBor MO3HIHIO IO
JaHHOMY BOIIPOCY B JBYX CBOHMX IIOCTaHOBJICHUSIX.
B coorBerctBuu ¢ m. 19 IlocranoBnenus Ilnenyma
BepxoBaoro Cyma P® ot 29 oxtabps 2009 r. Ne 22
«O TpakTHKEe NPUMEHEHUS CyJaMH MEp IIPECeUCHUs B
BUJE 3aKIIOUCHHS TOJ CTPaxy, 3ajJora M JOMAIIHEro
apecTa» Cynpsi JOOJDKEH yOeIMThCS B JIOCTaTOYHOCTH
JAHHBIX 00 MMEBIIEM MECTO COOBITHUH MPECTYMJICHUS U
0 MPUYACTHOCTH K HeMmy mopo3peBaemoro. B m. 2 Ilo-
craHoBieHuss Ilnenyma BepxoBHoro Cyma P® ot
19.12.2013 r. «O mpakTuke NPUMEHEHUS CyJaMH 3aKO-
HOJaTEeJILCTBA O MEpaxX MPECCUCHUs B BHJIC 3aKJIIOUCHHS
IoJ, CTPaKy, IOMAIHETO apecTa M 3aJoray YKasaHo,
4YT0 M30paHue B KA4eCTBE MEPHI MPECEUCHUs 3aKIove-
HUSI TIOJ] CTPaXKy JOIYCKAaeTCsl TOIBKO ITOCIIE MPOBEPKH
CyZOM OOOCHOBAHHOCTH IOJO3PEHUSI B MPUYACTHOCTH
JUIAa K COBEPIICHHOMY IpecTyIuieHuo. O60cHOBaHHOE
MOJO3pEHHE TIPEATIONAraeT HaINIUe TOCTaTOYHBIX JaH-
HBIX O TOM, YTO JIMI[O MOTJIO COBEPIIUTH MPECTyIUICHHE
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(JIUII0 3aCTUTHYTO IPU COBEPIICHUM MPECTYIIICHUS UIH
HETOCPEACTBEHHO IIOC/IC €r0 COBEPIICHHS, MOTEPIICB-
WA WU O4YCBU ANl YKa3ajid Ha AJAaHHOC JIMIO KaK Ha
COBEPILUBIIICE PECTYIUICHUC; HA TAHHOM JIUIIC HITH €T0
OIIeK/IC, TP HEM WM B €r0 JKWIHIIEC OOHAPYKCHBI SB-
HBIC CJICBI IPECTYTUICHUS U T.11.)

[IpuHnMas pemeHne B pamMKax CyAeOHOTO KOHTpO-
78, CyJ HE BIIpaBe BXOAWUTH B OOCYXIEHHE BOIpOca O
BHHOBHOCTH JIMIa, Ha 4YTO HEOJHOKPATHO OOparman
panManne Bepxorusiit Cyx P®. Ognako H.A. Komoxo-
JIOB CIIPaBEUIMBO II0JAraeT, YTO B OMPEAETICHHOW CTe-
IIEHY, 110 KpallHEel Mepe Ha NCHUXOJOTMYECKOM YPOBHE,
BONPOC O BHHOBHOCTH JIMIIA BCE-TAaKW IMPEIpeIaeTcs,
TaK KaK 3aKJIIOUCHHE IMOJ CTPAKy U3 YHCTO MPOIECAYP-
HBIX coobOpakeHHH HenomycTuMo. C ero TOUKH 3peHus,
CyIlbsl yCTAQHABIMBACT HAJIMYUE JIOKA3aTCIBCTB TOTO,
YTO JIMIIO, O 33aKIIOYCHUE TOJ CTPAKy KOTOPOTO XOJja-
TaliCTBYeT cIeIoBaTeNlb, MPUYACTHO KaK MHHHMYM K
OITHOMY W3 MPeCTyIUIeHuH. Pa3perras Takoe xomaTaiicT-
BO, CyAbS OCYIICCTBIIICT IIPOILIECC TOKA3bIBaHUS, TO
€CTh TPOBEpSET U OICHHWBACT JOKA3aTEeNBCTBA, MpPEI-
CTaBJICHHBIE CTOPOHAMH, a PaBHO OIEHHBAET JOKa3a-
TENBCTBA, TOOBITEIE IM CAMUM B XOJe CyAeOHOro pas-
OuparenbcTBa. B ganHOM ciyuyae peub uaeT o0 OJHOM
M3 OTaIllOB J0Ka3bIBaHWA BHUHBI, O TOM YPOBHC JO0Ka3aH-
HOCTH, KOTOPOT0, MO0 MHEHHIO CyJa, JOCTaTOYHO IS
TOTr0, YTOOBI 3aKJIFOYUTH OOBUHAEMOTO O] CTPaXKy. AB-
TOp TPaBHIBHO IOJIATACT, YTO CYACOHBIC pEIICHUS,
MPUHUMACMBIC B paMKaX OINEPAaTHBHOTO CyICOHOTO
KOHTPOJIS, IPEIOIUINATBHOTO 3HAYCHUS U CyIa, pac-
CMAaTPHBAIOIIETO JICJO MO CYIIECTBY, He nMeroT. Cieno-
BaTENEHO, OCHOBAHHUHN OIMacaThCs MPeIpeIeHus] BOIPO-
ca 0 JOKa3aHHOCTH BWHBI HEe mMeeTca. UTo Kacaercs
TICUXOJIOTMYECKON COCTaBJISIOUICH NpU TPUHIATHU pe-
IICHUS O 3aKJIIOYCHWH OOBHHSEMOTO MO CTPaxy, TO
ABTOp MpeIaracT PEUIUTh 3Ty Npo0JIeMy MyTeM pa3Be-
JIEHUs] KOMIETeHInu cy el [2, c. 131].

B HayuHOI IuTEpaType BBICKA3BIBAIOCH MHEHHUE O
TOM, YTO JJI MPOBEPKH OOOCHOBAHHOCTH XOJATalCTBa
cleZioBaTeNsl CyAdy HEOOXOIMMO HEMOCPEICTBCHHO HC-
CJIEZIOBaTh TPEICTAaBICHHBIC CJIEIOBATEIEM JIOKa3a-
TEJNBCTBA COTIACHO YCIOBHAM CYIeOHOTO pa3OupaTelsb-
ctBa (t11. 35 VIIK P®). [Ipu 3TOM 0TMEYaNIOCh, 9TO HU B
OTHOM W3 W3YYEHHBIX HCCIIEIOBATEJIeM BOIIPOCa YIo-
JIOBHBIX JIe]1 HE OBUIM JOMPOIICHBI MOTEPIEBINNE FITH
CBUJICTENIN JJIS1 YCTAHOBJICHUS OCHOBAaHHWM JUIS 3aKITIO-
YCHHUA IOJ CTPAXKY, XOTA CTOpOHOﬁ 3alIUThBI COOTBETCT-
BYIOIIIME XOaTaliCTBa ObLIM 3asBicHHI [3, ¢. 93].

[To HamieMy MHEHHIO, 3TO CBSI3aHO C TEM, YTO 3aKO-
HOJIATEJIBHOC PEryJUPOBaHKUE CYJACOHOrO 3acelaHus, B
KOTOPOM PacCMAaTPHUBACTCSI U Pa3peIIacTCs X01aTaiiCTBO

cremoBaTenss 006 M30paHMKM MEpHI NPECEYCHUS B BUIC
3aKJIFOUEHHMSI MOJ] CTPaXKY, JOMAIIHEro apecTa U 3ajora,
B OTJIMYHE OT PETYJIHMPOBAHUS CTaJUH CyAeOHOro pas-
OupaTenbCcTBa, JOCTATOYHO CXEeMaTHYHO. BO3MOXXHOCTB
JIONpoca MOTEPIIEBIINX U CBUJETENEH B KauecTBe CHO-
coba TNpoBepKHM OOOCHOBAaHHOCTH IIO/IO3PEHHS IPSIMO
3aKOHOM HE MpPEAyCMOTpEHa, MO3TOMY CyIbl C OCTO-
POXHOCTBIO TOJIXOIAT K BO3MOXKHOCTH YJOBJIETBOpPE-
HUSI XOJAaTalCTB 3alIUTHl O JONPOCE ITUX YIACTHHUKOB
nponecca. B To jxe Bpems B moclienHee BpeMs MOSBH-
Jack MPAaKTHKa MOJOOHBIX IompocoB. MHTepBRIOMpOBa-
HHUE CyZel MOKa3bIBaeT, YTO OHU IOTOBBI K 3TOMY B HC-
KIIIOYUTCIIBHBIX ClIydasax, Korjga oe3 JOIIPOCOB CJIOKHO
NPOBEPUTH 0OOCHOBAHHOCTH XOJIaTaliCTBa ClieI0BaTEeIs.
Kak, Hanpumep, clielyeT IOoCTyuTh Cyy, €CIIH 3alluTa
NPOCUT OTKa3aTh B YJOBJIETBOPEHHH XOJATalCTBa Clie-
JIOBaTeNs O 3aKIIOYEHUH MOJ03PEBAEMOTO TI0/ CTPAXY,
MTOCKOJIbKY ITOJI03PEBAEMbI HE MPUYACTEH K COBEpIIIe-
HUIO TPECTYIUICHUs], Y HEro €cTh ajaudH, KOTOpoe Mo-
JKET TIOATBEPANTH NPUTTIAIICHHBIH 3alIUTONH CBHICTEIb?
BrpaBe 1m cyn IONIPOCHTH 3TOTO CBHUAETENS, OLCHUTH
€ro MOKa3aHWsA C TOYKH 3PEHUs] JOCTOBEPHOCTH U IIO-
JI0)KUTHh B OCHOBY CBOETO PEIICHHS, WIIH OH JOJIKEH OT-
JIOKUTH pElIeHHe BOmpoca Ha 72 yaca M NpPeaoXUTh
9TO cxenath cienosarento? IlpencraBisercss BO3MOX-
HBIMH 00a BapuaHTa JACUCTBHUI Cyla, KOTOPBIC MOKHBI
3aBUCETh OT KOHKPETHBIX OOCTOSTENBLCTB Jenia. B Tom
cllydae, €Cli Pe3yJIbTaThl CIEACTBEHHBIX JICHCTBUH BBI-
3BIBAIOT y CyZia COMHEHHS, TO OH, 10 HAIIeMy MHEHHIO,
BIIpaBe HE TOJIBKO M3YYUTh NPOTOKOJIBI JOTIPOCOB U JO-
KyMEHTBI, HO ¥ JIMYHO NPOM3BECTH JOMPOCHI, TIOJIOKHB
HX PE3yNbTaThl B OCHOBY CBOMX IPOIECCYAJIBHBIX pe-
weHuil. PaccmMoTpenne xopataiicTBa cienoBaTens Iy-
TEM HENOCPEACTBEHHOTO HCCIIEAOBAHUS JOKAa3aTENbCTB
MOBBICHT Ka4ecTBO M 3((EeKTUBHOCTH CyIeOHOTO KOH-
TPOJIA, TO3BOJIUT NPOBEPUTH HE TOJIBKO 3aKOHHOCTb, HO
U 000CHOBAaHHOCTH BBIBOJIOB ClI€ZOBaTelisl (JO3HaBaTe-
JI51), COAEPIKAIIMXCS B MX XOJaTaiicTBax.

PasrpannyeHne KOMIIETEHIIMU Cy/Eei MpH OCYyLIeCT-
BJICHUH Cy/IeOHOrO KOHTPOJISI M pa3pelleHus Aeina Io
CYIIECTBY SBJISETCS PAa3yMHBIM ITyTE€M pa3pelIeHHs He
TOJBKO YKa3aHHOW BBIIIE, HO MHOTHX MHBIX YTOJIOBHO-
IponeccyanbHbIX NpobneM. Brlnenenne wactu mpen-
CTaBHUTENEH CyAEWCKOTo KOpITyca, Ha KOTOPYIO ObLI OBI
BO3JIOKEH CyACOHBII KOHTPOJIb U KOTOpasi ObLta OBl Oc-
BOOOXK/IEHAa OT PAaCCMOTPEHHUS YTOJOBHBIX €T IO Hep-
BOM WMHCTaHIIMU, SIBISETCA I1€IeCO00pa3HbIM, OJHAKO
JUISL 3TOTO CIIEYET PEIUTh OPraHU3aIl[IOHHbIE BOIIPOCHI
IITAaTHOW YUCICHHOCTH CYAOB, MPEXIE BCErO OJHOCO-
CTaBHBIX U IBYXCOCTaBHBIX.
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Judges sharing powers in the judicial control and solution of the case on the merits is a reasonable way to resolve the problem
of the court competence concerning the requests for detention. The author finds it reasonable when some members of the
judiciary are exempt from criminal cases in the first instance to be responsible for the judicial control. However, this requires the
solution of the organizational issue related to the stuff size of courts, primarily courts with a single judge and two judges.

The legality and validity of the judicial decision concerning the investigator’s request for detention is of fundamental
importance for the implementation of the operative judicial control by the court. The unjustified restriction of citizens'
constitutional rights, including the right for freedom and personal security, can lead to dramatic and even tragic consequences.
The judicial control in the preliminary investigation stage serves to create additional procedural guarantees for the participants of
the criminal proceedings, as it has advantages over the prosecutorial supervision over the legality of investigation and
institutional control. Its effectiveness largely determines the rule of law in the criminal prosecution.

The effectiveness of the judicial control depends on how the legislator and judicial practice determine the court competences
considering the investigator’s request for detention and remand in custody.

During the judicial reform focused on further protection of the rights of participants in the proceedings, the legislator came to
the conclusion that it is the court independent from the investigative authorities shall check whether there are legitimate grounds
for the decision to detain or to prolong the period of detention. Initially, the courts decided to evaluate submissions only in terms
of legality of the grounds for detention, without verifying their validity. After some time, it became clear that without checking
the validity of the investigator’s request it would be difficult for the court to take a legal and well-grounded decision.

The analysis of the provisions of Art. 108 of the Russian Federation Code of Criminal Procedure shows that the legislator
relates the decision to choose detention as a pre-trial restriction to both the procedural status of a particular person and to the
availability of reliable data, confirming the validity of suspicion or accusation of a criminal act. The judge must be convinced that
the guilt of the person delivered to the court has been proved at least in one episode, that the preliminary investigation bodies
have the required evidence in the criminal case, and that this evidence will not become inoperative.
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