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JL.B. BenepHukoBa

BE3BO3ME3JHOCTb KAK ITPU3HAK 3ABJIA/IEHWA BBEPEHHBIM
IMYIMECTBOM

H3yuenue nayunou aumepamypuvl u npagonpuUMeHUmenbHolu npaKmuKu no 60npocy onpeoe-
JIeHUs. NPUBHAKA 6€3603ME30HOCIU NPU COBEPULEHUU NPUCBOCHUSL UL PACIPANbL 66EPEHHO-
20 UMyujecmeda no36oisem coeiams 6bl00 0 He0OXO0OUMOCIU YMOYHEHUs. IMO020 NPUSHAKA
88UQY €20 HEOOHOZHAYHO20 MOTKOBAHUSL.

KinroueBsle croBa: Oe3so3me30Hocms, yuepd, polHOYHAS YeHd.

Cormacuao nmpumedanuo | k cr. 158 YK P® omnuM u3 Mpu3HAKOB XUIECHUS
sBisieTcsl 6e3Bo3Me3nHOCTh. Kak m3BecTHO, 0e3BO3ME3HOCTh BCEraa MpU3HAaBa-
Jachk cyneOHOW NpPaKTUKOW, HAYYHOM JIMTEpaTypoil OO0s3aTeNbHBIM IPU3HAKOM
xumenns. Jericteyronmiit YK P® BBen 3TOT npu3Hak B 4UCI0 KOHCTPYKTHUBHBIX B
ompeneNcHre XWIIeHWs. B HaydHO#l muTeparype IOPEBONIOHOHHOTO IIEpHOIA
O0TMEYAJIOCh, YTO MOXUIICHUC MNPEAINOJIaracT rnojIy4YeHue BUHOBHBIM 663BO3M€3,Z[-
HOW TPHOBIIM W3 MMYIIECTBA IIOTEPIIEBIIErO; STOT NPH3HAK PaBHBIM 00pa3oM
TOJDKEH HalTH cebe BBIpOKCHHE B IENH, PYKOBOIHMBIICH NESITEIEHOCTHIO BHHOB-
Horo [1]. Ilpu3Hak 6€3BO3ME3THOCTH B JUTEPATYpPE COBETCKOIO MEepPHOJa MOHUMA-
T KaK HEBO3MEIICHUE TPYy/a, 3aTPaueHHOTr0 Ha CO3/IaHUe IICHHOCTEH, KOTJa BU-
HOBHBIH HE TIepelacT roCyIapCTBY MM OOIIECTBEHHON OpraHM3aIliy YKBUBAJICHT
3TOTO UMYILECTBA, B PE3yJIbTaTe YEr0 YMEHBIIAIOTCA UMYILECTBEHHbIE (DOHBI T10-
TEpPIICBIIETO; HE3aKOHHOE MOMyYeHHE MMYIIECTBA COBCEM OECIUIaTHO WU MO 3a-
HIwKeHHBIM 1eHaM [2. C. 46; [3. C. 47].

B coBpeMeHHOH 10pUIUUECcKOi JuTepatype moj 0€3B03Me3THOCThIO XUIIEHUS
MMOHUMACTCs: XUIICHUC UMYIIIECTBA 663 npeaoCTaBJICHUA B3aMC€H OKBUBAJICHTHOT'O
BO3MEIIIEHUSI JICHbraMu, JIPYTHUM HWMYyIIecTBOM, cBouM Ttpynom [4. C. 249; 5.
C. 180]; u3bpsATHE YYKOr0 MMYIIECTBA 0€3 MPEJIOCTaBICHHSI €r0 COOCTBEHHUKY
IIOJTHOI'O 3KBHUBAJICHTA CTOMMOCTH ITOXUIICHHOI'O B BHJEC onpez[eneHHofz'I CYMMBbI
JICHET, IPYyTroro paBHOILIEHHOTO UMYIIIECTBA WU TPYAOBBIX 3aTpar [6. C. 246]; u3b-
ATHE TYXKOTO UMYIIECTBa 0€3 BO3MEIICHHS B ACHE)KHOM YKBUBAJICHTE JINOO aHAIIO-
rudHbM umytectBoM [7. C. 10; 8]. B ¢Bsi3u ¢ 3TUM B HAy4YHOU JHTEpaType Bce
qarie CTaIy HOSBIATHCS PACCYKACHHS O TOM, YTO B 3aKOHOATEIBCTBE U CyeOHOM
MPaKTUKE OTCYTCTBYIOT YETKHE KPUTCPHH OIPEICICHUS «IOCTATOYHOCTH WM He-
JIOCTaTOYHOCTH BO3MEUICHUS» KaK OJHOTO U3 OCHOBHBIX MPU3HAKOB MOHATHS XU-
HICHUS. ITo MHeHHIO psaaa aBTOpPOB, 3TO CTAHOBUTCS AKTYyaJIbHBIM OCO6CHHO B TE€X
CITydasix, KOT1a BUHOBHBIM YTO-TO OCTABIISIET B3aMEH HMOXWIIEHHOTO MMYIIECTBA,
T.€. COBEpIIAET «CAMOBOJIbHBIA 0OMEH»; MO0 AJS COKPBITUS CIENOB MpecTyIlie-
HUS 3aKJTF0YaeT BO3ME3THBIE TPAXKTAHCKO-TPABOBBIE CACIKU NI MPEeIaHus CBOMM
JIEHCTBHSIM KaK OBl JieraJIbHOTO cTaryca [8, 9].

Kak mpencrammsercs, paccykIeHHS O HAaJHYHH MPH3HAKA 0E3BO3ME3THOCTH
MIPH «CaMOBOJIBHOM OOMEHE» HaIlPacHO CTPOSITCS BOKPYT OMNpEACICHHS TOHSATHHA
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«9KBHUBAJIEHTHOCTb» WJIM «HEIKBUBAJIEHTHOCTBY, «IOCTATOYHOCTb» WM «HEAOCTa-
TOYHOCTB)» BO3MEIICHHUS, «MEHEE LIEHHOE» WIIH «0oJiee LIEHHOE» UMYILECTBO.

ABTOpBI HE YYUTHIBAIOT, YTO OOBEKTOM YTOJIOBHO-IIPABOBOM OXpaHbI MPECTYII-
JeHWH TPOTHB COOCTBEHHOCTH BBICTYIIAET COOCTBEHHOCTh KaK COIHAJIBHO-
SKOHOMHUYECKOE OTHOILIEHHE, UMEIOIee CI0XKHOE HAIllOJHEHHE, XapaKTepu3yloliee
U MPUCBOEHHOCTh KOHKPETHOTO MMYIIECTBA €ro COOCTBEHHHKY, BKIJIIOYAs MpPaBoO-
MOUUS 10 BJIAJICHUIO, [10JIb30BAHUIO U PACHOPSDKEHUIO CBOMM HMYIIECTBOM, U OT-
HOIICHUS C HEONpEACICHHBIM KPYTOM JIUII, 00OS3aHHBIX HE HAPYIIATh MPaBOMOYHS
BlaicHusi coOCTBEeHHHMKA Bemd. [IpOTHMBONpaBHOE H3BATHE HMYIIECTBAa BCET/A
MPUYUHSET yIEepO 3TOMY OOBEKTY.

OcTtaBrieHue cyObEKTOM MPECTYIICHHUs B3aMEH IMOXUIIEHHOT0 UMYLIecTBa Ka-
KOro-In0b0 SKBUBAJEHTA (PaBHOTO WMJIM HEPABHOTO, JOCTATOYHOTO WJIM HEAOCTa-
TOYHOT0) HE CIIOCOOHO HCKJIFOYUTH IMPECTYIMHOCTh TaKOro JesHus. [logoOHbIe
MOJXOBI K OICHKE OOIIECTBEHHO OMACHOTO JESHHS, KaK MPeICTaBIsIeTCS, HEBEp-
HBI B KOHCTPYKTHBHOM IlJTaHE. ABTOPBI CTaBST «BO IJIaBY yIia» BOMPOC O BO3Me-
IICHUY BHHOBHBIM CTOMMOCTH MOXHIIICHHOTO UMYIIECTBa, 3a0bIBas O CaMOM TJIaB-
HOM: 00 OIIEHKE CaMOT0 COOCTBCHHHKA HATMYUS ymiepOa OT U3BSATHSA €r0 HMYIIe-
ctBa. [logoOHBIN MOIX0A K MOHMMAaHUIO MpH3HaKa OE3BO3ME3THOCTH XHILEHUS,
TJie TJIABHBIM KPUTEPHEM BBICTYIIAeT MEXaHUKa MMOBEICHUS BUHOBHOTO, HE MIPUHU-
MaeT BO BHUMAHHUE y4yeTa 3aKOHHBIX IIPaB M HHTEPECOB COOCTBEHHHKA 3TOTO UMY-
mectBa. HeoOXoauMoO MOMHHUTB, YTO XMIIEHHE NMPOTUBONPABHO, T.€. 3alpEIICHO
3aKOHOM ITOTOMY, YTO OHO COBEPIIIAETCS BOIPEKH BOJIH COOCTBEHHHKA UMYIIIECTBA.
ViMeHHO OTCYTCTBHE BOJNIM COOCTBEHHHKA WIJIM MHOTO BIIAJIENblIa MMYIIECTBA MPU
U3BATHUH UMYIIECTBA WM «CAaMOBOJIBHOM MEHE» MpeloNnpeaessieT OLEeHKY COlesH-
HOr0 KaK XHIICHHA, IOCKOJIbKY MPUYMHEHHBIA yiepO COOCTBEHHUKY HMHBIM HMY-
IIIECTBOM HE MOXET OBITh 3aMeIneH. Henb3st yIuThIBaTh IpH ONpENeNICHUN TIPH-
3HAKOB XHUINEHHS UCKITIOYUTEIFHO 00BEKTUBHBIC KOMIIOHEHTEHI, 3a0BIBasi O CyOheK-
TUBHBIX. HeoOXoauMo mpe3roMUpoBaTh MPaBO MOTEPIEBLIET0 HA CYOBEKTUBHYIO
OIICHKY COJISSTHHOTO TIPH «CaMOBOJIBHOM OOMEHe», OH JIOJKEH caM Jjisi ceds pe-
IIUTh, IPUYNHCH I €My H3bsATHEeM ymiepO wmwin HeT. BeiBox o mpusHaHum ceds
MOTEPIIEBIIUM JO0JKEH OBITh ceflaH COOCTBEHHUKOM BELIH CAMOCTOSTENBHO, a He
HaBs3aH M3BHE «KPUTEPHUAMHU SKBHUBAICHTHOCTH». HeciydailHO yroJjoBHBIE jefa o
XHIICHUN UMYIIECTBA OTHOCATCS K JieflaM YacTHO-ITyOmuaHoro ooBuHeHus (ct. 20
VIIK P®), T.e. momiexkaTr BO30YKACHUIO HE MHAYE KaK IO 3asBJICHHUIO MOTEPIICB-
Iero.

He crnexyer u oneHnBaTh NpU3HAK OC3BO3ME3IHOCTH XWIICHHUS B OTPHIBE OT
BCEX OCTAJbHBIX MPU3HAKOB, «BBIPHIBATh €r0 U3 KOHTEKCTa» POIOBOTO Omperesne-
HUS XHIIEHUS, copepxaiierocst B mpuMedanuu 1 k ct.158 YK P®. Kak mpejicras-
JseTCsl, IpU3HAK 0€3BO3ME3THOCTH TP COBEPUICHUH XHIICHHUS NMYIIECTBA TECHO
CBA3aH C JIPYIMMH IpPHU3HAKaMU 3TOTO IMPOTUBONPABHOIO AEAHUSA: NPUUYUHEHHE
yiiepba coOCTBEHHUKY; HAJIMYMe YMBICTa, HAMpaBICHHOTO Ha MPOTHBOIPABHOE
oOparlieHre 1y>K0T0 UMYIIECTBA B MOJIb3Y BUHOBHOTO MJIHM APYrux Jui. [Ipu sTom
KaXKIbIH NPU3HAK XUIIEHUS HAXOAUTCS Ha CBOEM MECTE, T.€. HMEET CBOIO CMBICIIO-
BYIO HarpysKy.

Crnenyer 3aMeTUTh, YTO ONpPEENICHUE XUIIEHUS! HAXOJWUJIO CBOE HAIOJIHEHUE
CTONETHSIMU M O€3BO3ME3HOCTH BCET/a IMpU3HAaBajach ero mpusHakoM. «Pycckas
JIOKTpUHA B JUIle OOJNBLUIMHCTBA CBOMX NpEACTaBUTENECH NMpU3HaeT 0e3Me3AHOCTD
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3aJlyMaHHOTO BUHOBHBIM MPHCBOCHMS Uy»KOW BEIW 3a HEOOXOIMMOE YCIIOBHE Ha-
Ka3yeMOCTH BOPOBCTBay», Ha UTO B CBOE BpeMs oOparian Buumanue A.H. Kpyries-
ckuit [10. C. 147].

[Tpu3Hak 6e3BO3ME3HOCTH «OTTECHSACT» OOIIECTBEHHYIO OMACHOCTh MOCIE/ICT-
BHUH XHUIIECHHUSA, KOTOPBIE COCTOAT B MPUYMHEHUH MMEHHO UMYIIIECTBEHHOTO YIIEp-
0a moteprneBmieMy. B WHOM ciy4yae MOCHEACTBUS XHIICHHS MOXXHO MMOHUMATh
CJIMIITKOM IIMPOKO, T.€., HAPSAAY C MaTepUATBHBIM yIIepOOM K HEMY MOXHO OBLIO
OBl OTHECTH yIIepO W MOPANbHBIH, H OpPraHW3AIMOHHBIN, W T.A., YTO TMPUBOJIUT K
HEOOOCHOBAHHOMY PACIIHPEHUIO0 00BhEKTa XUIICHU. [103TOMY MOHATHIO «OE3B03-
ME3JTHOCThY» KaK TNPU3HAKY XHINCHHS YY>KOTO HMYIIECTBAa CIICAyeT JaBaTh HE
CTOJIbKO SKOHOMHUYECKOE, T.C. JICHE)KHOE, (PMHAHCOBOE HAIOJHEHUE, CKOJBLKO YTOo-
JIOBHO-TIPABOBOE, KOTOPOE O3HAYAET CACAYIOIee: B 3aMpeIleHHON 3aKOHOM (opMe
MIPECTYIMHUK BOMPEKU BOJIM COOCTBEHHHUKA 3aBIIAJICBACT YY)KUM UMYIIECTBOM, YeM
MPUYUHICT UMYIIECTBCHHBIA yIIepO COOCTBEHHHKY WJIM MHOMY BJAJCNbIly 3TOTO
umymectBa. OHOTO yYKa3aHUs Ha KOPBICTHYIO IIEeb U MOCJCACTBUSA B BUE YIIEp-
0a B ompeneeHnn XuIleHus Obu1o Obl HemocTaTouHo. [Ipu3HaK Oe3BO3ME3THOCTH
XUIIEHUS TIOAYEPKHUBACT UMYIIECTBCHHBI MOMEHT 3TOTO MPECTYIUICHHUS, TeM ca-
MBIM CTAHOBHUTCS CYIIHOCTHBIM. [109TOMY ¢ MpeaoKeHUSIMU HEKOTOPBIX aBTOPOB
0 HEOOXOJUMOCTH HMCKIIOYCHHS MPHU3HAKa 0€3BO3ME3THOCTH M3 OMpPEICIICHUS XH-
menus [11. C. 66; 12. C. 78] Henb3st cormacuthesi. OTCYTCTBHE ATOTO MpHU3HAKA
BBIXOJIOCTHT COITUATLHO-TIPABOBYIO OIICHKY XHIICHHS, HE TIO3BOJIHT AaTh JOJDKHYIO
IOPUIHUECKYIO0 OOPHCOBKY IPECTYIICHNUSI.

B 3aBepiienne xoTesoch Obl 3aMETHTh, YTO 3aja4a MMOVCKa «KPUTEPUEB IKBU-
BaJICHTHOCTH» [8], KOTOPYIO CTaBAT Mepes COO0H HEKOTOPhIC aBTOPHI, B IPHHITUIIC
Hepemiaema. Takue MOHATHSA, KaK «3KBHBAJICHTHOCTBY HIIH «HEIKBUBAJICHTHOCTHY
BO3MEIIICHUSI CTOUMOCTH TOXHIIICHHOTO MMYIIIECTBA, BECbMa HEeolpeeIeHHbI. 3a-
MeTuM, 9T0 P3 «O0 oreHOUHOI HesTenbHoCcTH B Poccuiickoit denepanuuy (cT. 3)
3akperuisgeT: «I1oJ PeIHOYHOH CTOMMOCTBIO 00BEKTa OICHKH MOHUMAeTCs Haubo-
nee geposmHas yera (KypcuB Haml. — JI.B.), IO KOTOPOW JaHHBI OOBEKT OLICHKH
MOJXET OBITh OTYYXICH Ha OTKPBITOM PBIHKE B YCJIOBHSAX KOHKYPCHIIMH, KOTIa
CTOPOHBI CACTKH IEHCTBYIOT pa3yMHO, pacrosaras Bceli Heo0xoaumoi nHpopMa-
[IUCH, a HA BETUYUHE CICIKH HE OTPAKAIOTCS KaKHe-TN00 Ype3BhIYaiiHbIC 00CTOSI-
TEJIBbCTBAY»; «ICHA CACIKU NPECTaBIsAeT co00i pasyMHOE BO3HArpaxkjacHue». Kak
BHIIUM, 3aKOHOJATe]Ibh BOMPOC O PHIHOYHOHM IleHe OOBEKTa MpeliaracT penarh ¢
y‘lCTOM p;ma BepOHTHOCTHI)IX U HCECUYCTKO onpeneﬂeHme (I)aKTOpOB. O‘ICBI/II[HO,
4TO MO-WHOMY C(HOPMYIUPOBATH ATO IOJIOKEHUE 3aKOHA BPSI JIM ObLIIO ObI BO3-
MOJXXHO, TaK KakK pedb HJCT O 3aKOHAX PHIHOYHBLIX OTHONICHHH, CIIpOca W Mpeio-
JKEHHSI, €CTECTBEHHON KOHKYPEHIIMHU U T.JI. B CBSI3M ¢ 3TUM MpEIIOKEHUS aBTOPOB
0 HEOOXOIMMOCTH OTPENEIHTh «ICTKHE KPUTEPHH JKBUBAJICHTHOCTH» BO3MeEIIC-
HUS WU «YCTAHOBUTH MPHU3HAKH IMOJIHOTO BO3MEIICHHUSA» yIepOa MpHu XHUICHUH
BPSI JTH KOTJIa-HUOY/Ib YBEHYAIOTCS yCrexoM. Takas mocTaHOBKa BOMPOCa B OMpe-
JCIICHUU HpI/I3HaKOB XUIICHUA HE CHOC06H3 HpI/IBeCTI/I K YCTaHOBJ'IeHI/IIO YCTKUX
TPaHUI] MEXTy MMPECTYMHBIM H HEMPECTYITHBIM OBEICHUEM.
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Vedernikova Lyudmila V. Tomsk State University (Tomsk, Russian Federation)

GRATUITOUSNESS AS A CHARACTERISTIC OF TAKING POSSESSION OF EN-
TRUSTED PROPERTY

Key words: gratuitousness, damage, market price.

The study of scientific literature and law enforcement practice on the question of defining the
characteristic of gratuitousness when taking possession or committing embezzlement of the entrusted
property enable us to make a conclusion about the exact interpretation of it. It is worth noting that the
object of criminal law protection of crimes against property is property as a social economic relation
which has a complicated content. An unlawful seizure of property always inflicts a loss to this object.
Even if a subject of crime leaves any equivalent (whether equal or not equal, sufficient or insufficient)
instead of the stolen property, this does not exclude the criminality of the committed act. It is necessary
to presume the right of the injured party to a subjective estimation of the committed “voluntary ex-
change”, it is up to him to decide whether a loss was inflicted or not. The owner of the property is to
decide whether he is an injured party by himself but not under the imposed “criteria of equivalency”.

We should not consider the characteristic of gratuitousness in isolation from all other characteris-
tics, “out of the context” of a generic notion of embezzlement given in Note 1, Article 158 of the
Criminal Code of the Russian Federation. As it can be seen, the characteristic of gratuitousness in
course of embezzlement is closely connected with the following characteristics of this illegal act: in-
flicting damages to the owner; the intent to seize another person’s property illegally, in the guilty per-
son’s favor. Each characteristic of embezzlement has its place i.e. has its meaning.

The characteristic of gratuitousness outlines social danger of the consequences of embezzlement,
the infliction of loss to the injured party. Therefore, the notion “gratuitousness” should have both eco-
nomic and monetary (financial) content and a criminal one. It means that a criminal misappropriates
the property of another person against his will and thus inflicts pecuniary loss to the owner or another
proprietor of the property. However, when speaking about the definition of embezzlement, it is not
enough to mention only a lucrative purpose and the consequences in terms of damage. Being the char-
acteristic of embezzlement, gratuitousness points out a pecuniary feature of the crime and becomes an
essential one.
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