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HEINPUYACTHOCTD IOACYAUMOTI'O K COBEPHIEHUIO
HNPECTYIVIEHUS KAK OCHOBAHUE OIIPABJIAHUSA

Hacmoswas cmamvs nocesiujeHa npobiemam onpeoenenus HenpuiacmHoCcmu HoOCyoOuUMo2o
K cogepuienuro mpecmynienusi. B cmamve noopobno paccmampusaemcsi OUCKYCCUOHHBIL
Xapakmep opmynuposKu 0aHHO20 OCHOBAHUSL NOCMAHOGICHUS ONPASOAMENbHO20 NPUL060-
pa. Ilpobrema Henpuuacmuocmu noOCyOUMO20 K COBEPULEHUIO NPECHIYNIEHUS PACCMAMPU-
6aemcs Ha MAMePUAnax KOHKPEeNHbIX Y20I08HbIX Oell.

KitoueBble cloBa: onpasoamenvhbvlii npueo8op, onpagoanue, npecmynienue, Henpuyacm-
HOCHb NOOCYOUMO20.

Cornacro 1. 2 4. 2 ct. 302 VIIK P® ecnu noacyauMbld HE IPUYACTEH K CO-
BEPIICHUIO MPECTYIUICHUS, TO CYAOM JOJDKCH OBITh TOCTAHOBIICH ONPaBAATEIBHBIN
MIPUTOBOP.

ITo nraHHOMY OCHOBaHHIO CYJ OIpPaBABIBACT MOACYIUMOT0, €CIIM CaMO IIPECTy-
IUICHUE YCTaHOBJIEHO, HO MCCJIEIOBAHHBIE CYIOM [0Ka3aTeJIbCTBa HE MOATBEp-
JKIAI0T WM UCKJIIOYAIOT €r0 COBEPILEHUE MOACYAMMBIM. DTHUM OCHOBAaHUEM Clie-
JIyeT pyKOBOJICTBOBATHCS M TOTJA, KOTJa HMEIOLIMXCS T0Ka3aTeNbCTB HEJOCTATOY-
HO JJIsI JOCTOBEPHOTO BHIBOJIA O BUHOBHOCTH HOACYIUMOTO, TIPH TOM, YTO OOBEK-
TUBHO HCKITIOYAETCS BO3MOKHOCTh COOHMpPAHUS B Cyle MHBIX OOBHHUTEIBHBIX JIO-
kazatenbeTB [1. C. 273]. BTophIM NposIBIEHUEM 3TOIO OCHOBAHUS CIIYKHUT MOJIO-
KUTEIbHOE YCTAHOBIIEHUE TOIO, YTO IOJCYIUMBIN 3TOr0 NpPECTYIJIEHHUS HE CO-
BepIIal (HarpuMep, pH JOCTOBEPHOM YCTaHOBJICHHUH €T0 anOn).

DopMyIMpOBKa NTAHHOTO OCHOBAHMS MOCTAHOBIEHHS ONPaBAATEIbHOTIO MpH-
TOBOpa BBI3BAJIA B IOPUIAMUYCCKOM JIUTEpaType 0KUBICHHYIO TUCKYCCHIO.

Panee nelicTBoBaBILIEE YroJOBHO-IIPOLECCYAIBHOE 3aKOHOAATEIBCTBO B Kade-
CTBE OCHOBaHHs BBIHECEHHUS ONpaBIATEIbHOIO MPHUTOBOPA MpPEedyCMaTpUBAIO He-
JIOKa3aHHOCTb Y4acTHs MOJCYANMOro B coBeplIeHnH npectyruieHus (cT. 330 YIIK
PCOCP 1922 r., ct. 326 YIIK PCOCP 1923 1., ct. 309 VIIK PCDCP 1960 r.).
Opnako, Kak OTMEYalii UCCle0BaTeNH, yKa3aHHasd (JOPMYIMPOBKa HE UCKIIIOYana
COMHEHUI B HEBUHOBHOCTH noacyaumoro [2. C. 343], mockoybKy rpaskJaHUH, OTl-
PaBIAHHEIA MO yKa3aHHOMY OCHOBAHHIO, BOCIIPHHHUMAJICSI OOIIECTBOM Kak IIpe-
CTYITHUK, KOTOPOro He yaanoch u300mmuuth [3. C. 52], 4To cOBeplIeHHO HECo-
BMECTHMO C CYITHOCTBIO OIPABAATEIFHOTO IPUIOBOPA KaK croco0a peabuiauTanun
MOJICY TUMOTO.

Ha Heo0X0omuMOCTh 3aKOHONATEIHLHOTO 3aKPEIUICHUST B 3aKOHE TaKkoi (hopmy-
JUPOBKU OCHOBAHUS ONpaBIaHMs, «KKOTOpas He JaBajia Obl HUKAKOTO MOBOJA CUH-
TaTh, YTO YEJIOBEK, BO3MOKHO, BUHOBEH, XOTS OH OMpPAaBlaH CYJOM IPU HEI0Ka-
3aHHOCTH €T0 Y4acTHs», yKa3bIBaiock B quteparype [4. C. 84].
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YdeHbIe-TIPOIeCCYaNNCTHI PeIaraid pa3IndHble GOPMYIHPOBKHA yKa3aHHO-
ro ocHoBaHus. OTHU aBTOPHI CBSI3bIBAJIU ONpPaBAaHUE MOJICYIUMOIO C TeM, YTO OH
He coBepmian npectymiaeHus [5. C. 98]. [Ipyrue cuurany, 4TO OCHOBaHHEM OIpPaB-
JTAaHUS] MOXKET SIBJIATHCS HEBUHOBHOCTEL 00BUHsSIeMOTO [6. C. 99]. TpeThH B KauecTBe
YKa3aHHOTO OCHOBAHWS BBIJICISUIM HE0OOOCHOBAaHHOCTEL oOBuHeHus [7. C. 171].

HebGespiHTepecHO  OoTMETHTH, 4TO B  mpoekre (OCHOB  YTOJIOBHO-
nporeccyaibHoro 3akonoatenscTBa Cotoza CCP u coro3HbIX pecyOnuk 1989 T.
[8. C. 4] mpemnaranoch W3MEHHTH PAacCMaTPUBAEMOE OCHOBAHHE OIIPABAHUS,
chopMynupoBaB ero Kak HeOOOCHOBAaHHOCTh 0OBUHEHHSA (CT. 49). AHanu3 Gopmy-
JMPOBKH «0OBHHEHNE HEOOOCHOBAHO» IMO3BOJISICT CUMTATh, YTO OHA O3HAYACT He-
yOeaUTENFHOCTh COOpPaHHBIX TOKA3aTENBCTB IS TOCTAHOBJICHHS OOBHHUTEIBHOTO
MIPUTOBOPA, a TAKXKE U TO, UTO MPEACTaBICHHBIE TOKA3aTeIbCTBA HE MOATBEPKIa-
IOT BBIBOJIa O BHHOBHOCTH JIMIIA B COBEPIICHUH MPECTYILICHHUS.

Hexoroprlie aBTOpHI MTOAACPKUBATH (HOPMYIUPOBKY 3aKOHOIATEIIS, IpeaIaras
OCHOBaHHEM OINpaBIaHUs CUUTATh HEyCTaHOBIEHHE (OTCYTCTBHE) BUHBI MOJCY U~
MOro 1100 HEeJIOKa3aHHOCTh COBEPIICHUS UM MIPECTYIIJICHUSI.

OTnenpHBIE MPOLECCYATUCTHl B KAYECTBE OCHOBAHWS MTOCTAHOBIICHHS OIpPaB-
JATeNTFHOT'O MPUTOBOPA HA3bIBAJIM HEOKa3aHHOE y4yacTHe MOJCYJUMOro B COBEp-
LICHUW TPECTYIUICHUS, YTO, 110 UX MHEHHIO, KOHCTaTUPYEeT OTCYTCTBUE JI0CTATOY-
HBIX T0Ka3aTelbCTB BUHOBHOCTH juia [9. C. 4].

AHanmu3 yKa3aHHBIX TOYEK 3pEHHS TMO3BOIISET CIENATh BBIBOI O TOM, 4TO (op-
MYJUPOBKA IOACYAMMBIM HE MPUYACTEH K COBEPIICHHUIO MPECTYIUICHUS» HAuOo-
Jlee TOYHO OIpeNeNsieT OCHOBaHHWE ompaBiaHus. Kak crmpaBemmBO yKas3bIBall
K. CxkBOpIiOB, OCHOBaHWE IOCTAHOBIICHHS OIPABIATEIIFHOTO IPHIOBOPA BBUIY
HENPUYACTHOCTU TPAXKIAHWHA K COBEPUICHHOMY MPECTYIUICHHUIO «CAENaeT MPUHU-
MaeMoe... CyJIOM PEUICHNE IOPUANICCKU «IHCTHIM», IOHITHBIM, ...0€3 BCAKUX JIBY-
CMBICIICHHOCTEH OrpaguT YeCTh U JOCTOMHCTBO TEX, KTO CIIyYaifHO OKa3aics B IO-
Jie 3peHus MpaBoOXpaHUTeNbHbIX opraHosy [10. C. 56].

Kak MBI y’ke oTMe4anu, MOCTaHOBJICHUE CYZOM OIpPaBAaTEILHOTO MPUTOBOPA
Ha OCHOBaHHWHW HEIOKAa3aHHOCTH YYACTHs MOJCYANMOTO B COBEPIICHUHN IPECTYILIC-
Hus [11. C. 27] gonmyckaeT BO3MOKHOCTH TOTO, YTO MPECTYIUIEHHE MOT COBEPILIUTD
MMEHHO TOJICYAMMBIH, XOTS, KaK HM3BECTHO, HEJOKa3aHHAas BHUHOBHOCTb PaBHO-
3HAYHA JOKa3aHHOW HEBMHOBHOCTH. [Ipm cchuIke XK€ Ha HENPHYaCTHOCTH IPEIb-
SIBIICHHOTO JINIy OOBUHEHUS OOBHHEHHE HE TOIBKO HE MOATBEPXKIACTCS, HO H OI-
poBepraercs, TumaeTcs cBoeit pakruyeckot 6a3pl. bonee Toro, i onpaBAaHHOTO
He Oe3pa3nuuHo, OyZeT OH OompaB/JaH BBUAY HEJOKAa3aHHOCTH €r0 y4JacTHs B CO-
BEPIICHUH IPECTYIUICHNUS, YTO HE YCTPaHsIeT COMHECHUI B €TO HEBUHOBHOCTH, WU
3a HEMIPUYACTHOCTBIO K COBepIIeHHOMY IpecTyiuieHrto. M.U. TlacTyxoB B JaHHOM
CBSI3W CIIPaBeIMBO OTMedal: «OmpaBaaHHBIC, YIaCTHE KOTOPHIX B COBEPIICHHU
MPECTYIUICHHUSI HE ITOKa3aHO, HE JOJDKHBI HOCHTH SPIBIK HEepa3zoOMaueHHBIX IIpe-
ctynHUKOB. OCTaBIATh WX MOJ MOJ03peHueM Henomyctumoy [12. C. 67].

Taxxe BbI3bIBaET cOMHeHHUE mpemioxkenHas [1.0. [amkeBuyem hopMyTupoB-
Ka «3a CHATHEM C TMOJICYIUMOTO OOBHHEHHsI Kak HeobocHoBanHOTO» [7. C. 171].
[IpenbsBieHHOE MOACYAUMOMY OOBHHEHHE INpPU3HAETCA HEOOOCHOBAaHHBIM HE
TOJILKO TIPU HEJIOKA3aHHOCTU €r0 YYacTHsl B COBEPIICHUM MPECTYIUICHHUS, HO U B
JIPYTUX CIIydasix OnpaBmaHus. BmMecte ¢ TeM 00BHHEHHE MOXKET OBITH CHATO C TOA-
CyIUMOTO KaKk HEOOOCHOBAHHOE JIUIIb MyTeM IOCTAHOBJIEHHUS OIPAaBAATEIbHOTO
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MIPUTOBOpPA TI0 YTOJIOBHOMY Jeily. Bce 3To B MOMTHON Mepe OTHOCUTCS U K PopMy-
JUPOBKE «3a HEBUHOBHOCTBHIO 00BHHsIEMOTo» [6. C. 99], Begb HEBUHOBHOCTh yCTa-
HABJIMBAETCS BCTYNHUBIIMM B 3aKOHHYIO CHITY OTIPaBAaTEIbHBIM ITPUTOBOPOM CY/Ia.

HenpuyacTHOCTh MOACYIMMOTO K COBEPILIEHUIO MPECTYIUIEHUS] O3HaYaeT HECO-
CTOATENBHOCTh JTOKa3aTeLCTBEHHON 0a3bl OOBMHEHMS, HEAOCTATOUYHOCTh HMMEIO-
IIUXCS M0 YTOJIOBHOMY JIENTy JOKa3aTeNbCTB JUIS TPU3HAHUS MOJICY TUMOTO BHHOB-
HbIM. Ho Henb3st cornmacuthesi ¢ MEeHueM b.Sl. ApcenpeBa o TOM, 4TO OMpaBaaHue
3a HeIOCTaTOYHOCTBIO JIOKa3aTeJIbCTB BUHOBHOCTH «ECTh HE YTO MHOE, KaK OCTaB-
nenue B nogo3penun» [13. C. 9]. B 310l curyauuu IeHCTBYeT MpaBUIIO, BBITE-
Kaolllee U3 MPUHIMIA NPE3yMILIUNM HEBUHOBHOCTH, COTJIACHO KOTOPOMY BCE He-
YCTpaHUMbIE COMHEHHUS B BUHOBHOCTH JIMLIA TOJIKYIOTCSI B €T0 moJib3y (4. 3 ct1. 49
Kouncturyuuu PO, 4. 3 cr. 14 YIIK POD).

PaccmotpuMm nanHyIo mpobieMy Ha MaTepHanax KOHKPETHOTO YTOJIOBHOTO Jie-
na. Tak, opranaMu mpeABapUTEIFHOTO paccienoBanus K. ObUIO MpeapsBiIeHo 00-
BuHeHHE 10 4. 1 cT. 105 YK P® B coBepiieHnn youWiicTBa IpH CIICAYIOIUX 00-
croarenbcTBax. 1 perpans 2007 r. K., Haxoasich B TaBUJIbOHE UTPOBBIX aBTOMATOB,
Ha I0YBE BHE3AIIHO BO3HUKIIMX JIMYHBIX HENPUA3HEHHBIX OTHOIIEHUI HaHec 3a-
TOYKON MHOXKECTBEHHBIE yAaphl Y., OT 4ero noTepreBIas CKOHYaIaCh.

B cBoem mpuroBope mo JaHHOMY Jielly CyIl yKaszall, 4To yOeauTeIbHBIX J0Ka-
3aTeNbCTB, ONPOBEPIAIOMIMX TOBOJBI MOACYAUMOrO M MOATBEPKAAIOLINX BEPCHIO
ob6BuHEHHUS 0 ToM, uTo K. coBepmmn youiictBo U., cymy He mpencrasieHo. dakr
HaXOXKJIEHUS MOACYAUMOTO C MOTEPIEBINEH 0 COBEPIICHHU ee yOUlCTBa caM Mo
cebe He CBHUICTEIhCTBYET O ToM, uTo K. mpuuacten k youiictBy U. CoMHEHUS B
BUHOBHOCTH K. HEycTpaHUMBI, a BBIBOABI O BUHOBHOCTH JIMIAa HE MOTYT OBITH OC-
HOBaHbI Ha MPEATNOJIOKEHUIX, KOTOPbIE UMEIOT MECTO MO HACTOsIEMY JeIy, Mo-
CKOJIBKY yTBEPK/ICHHSI OOBHHEHHUS O BHHOBHOCTH K. HOCAT NMpeIIONoKUTEIbHBIN
XapakTep.

Ha ocHOBaHMYU U3J10)KEHHOTO CyJ1 BRIHEC OIpaBaaTeNIbHBINA pUurosop [14].

[IpaBuo 0 TOJIKOBaHWUM COMHEHHH HE O3HAYaeT, YTo JIF000e COMHEHHE Ccpazy
e aBTOMaTHYEeCKH HCTOJIKOBBIBAETCS B MOJb3Y noacyaumoro. IIpu paccMoTpennn
YTOJIOBHBIX [Iel COMHEHHsS B JOCTOBEPHOCTH IPEICTAaBICHHBIX OKAa3aTeIbCTB
MpaKTHYeCKH Hen3OexkHbl. BMmecTe ¢ TeM eciu Takue COMHEHHSI BO3HUKIH, CYyJI
00s13aH IPUHATE BCE MEPHI K UX yCTPaHEHUIO. B momp3y moacyanMoro OyayT cBH-
JIeTeNbCTBOBATh JIMILIb T€ COMHEHHUS, KOTOPBIE B XOJ€ TUIATEIbHON MPOBEPKH HE
yAanoch yCTpaHuTh. HeycTpaHUMOCTh COMHEHH clielyeT MOHMMAaTh KakK TO, Y4TO
UX OOBEKTHBHO HENB3sl YCTPAHUTH. ECIN COMHUTEIBHBIM OCTaeTCS 00CTOATENBCT-
BO, yJIHMYaroIlee MOACYAUMOro, 3Ha4YUT, OHO HE JOKAa3aHO C MOJHOW HECOMHEHHO-
CTBIO, CIIEIOBATEIbHO, €T0 HENb3s UCIOIB30BaTh i1 000CHOBAHHS BBIBOJA O BU-
HOBHOCTH JUIa. EciaM COMHUTEIBHBIM OCTacTCsl 0OCTOATENBECTBO, OMPAaBALIBAIO-
1iee NOoACYAMMOT0, TO 3TO O3HAYAET, YTO OHO HE ONPOBEPTHYTO, a OTOMY HE MO-
JKeT OBITh OTOPOILEHO NPHU PELISHHH BOIpOca 0 BUHOBHOCTHU Mojacyaumoro. Bce
pa3yMHbIe COMHEHHS, €CJIM X HEBO3MOXXHO YCTPaHHUTb, JOJDKHBI OBITh MCTOJIKO-
BaHBbI B MOJIb3Y MOJACYAUMOTO, @ HE IPOTHUB HETO.

Opranamu npenBapUTeIbHOTO ClieACTBUA M. OOBUHSIICS B COBEPIICHUH U3 XY-
JUTaHCKUX TOOYXKACHUH YMBIIUIEHHOTO MPUYMHEHUS TSKKOTO Bpela 3J0POBBIO,
OTIaCHOTO IS XKHM3HM 4elloBeKa. B OOBHHUTEIHHOM 3aKIIOYCHUH OBLTO YKa3aHo,
yTto y M. mpou3oiuen KOHPIUKT ¢ TPYIIOi HECOBEPIICHHONETHUX, B CBA3U C YEM
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M. IpUMEHUI B OTHOIICHHH OJHOTO W3 TPYIIBI TPaBMaTHIECKOE OPYKHE U CO-
BEpPILWI MIPECTyIJIeHue, mpeaycMoTpenHoe 4. 2 ¢T. 111 YK PO.

ITocTanoBsAs ompaBaaTEIbHBIN IPUTOBOP 1O JAaHHOMY A€y, CYJ yKasal, 9To
MoKa3aHus M. 0 HEMPUYACTHOCTH K JAHHOMY TIPECTYIUICHHIO CTOPOHOU OOBHHE-
HUSl ONPOBEPTHYTHI HE OBLIM, JOCTaTOYHOW COBOKYITHOCTH JOIYCTUMBIX U OTHO-
CHUMBIX JI0Ka3aTeNbCTB, MOJATBEPHKAAONUX MPUYACTHOCTh M. K COBEPILECHUIO WH-
KPUMUHHPYEMOTO €My MPECTYIUICHHUS, HE TIPEICTABICHO.

B cBsi3u ¢ 3TUM Ccyn, pyKoBOACTBYsICh nonoxkeHussMu 4. 1 u 3 cr. 49 Koncru-
Tymuu PO un. 2 4. 1 cr. 302 VIIK P®, onpaBaan M. B cBsI3U C HEIPUYACTHOCTHIO
TIOCJIETHETO K COBEPIICHUIO JAaHHOTO TpecTyrieHus [15].

Takum 00pa3oM, HEMPHYACTHOCTH MOJCYAUMOTO K COBEPIICHHUIO INPECTYILIC-
HUS HEOOXOIMMO paccMaTpuBaTh B IByX aclekTax. Bo-mepBbIX, Mpu3HaHUE JHIA
HETPHYACTHBIM K COBEPIICHUIO IPECTYIUICHUS MOXKET OCHOBBIBATHCS Ha JIOCTO-
BEPHOM YCTaHOBIICHHH €TI0 HEBUHOBHOCTH, KOTOPAsl TIOATBEPKIACTCS COBOKYITHO-
CTBIO OIpaBIATENbHBIX JTOKA3aTENbCTB, HANpPUMEpP NpPU TOATBEPKICHUH aTuOH.
Bo-BTOpBIX, B CHITy MPUHIIMIIA TPE3yMITIIMH HEBUHOBHOCTH HEYCTAaHOBJICHHUE TIPH-
YaCTHOCTH MOJCYANMOTO K COBEPIICHHIO MPECTYIUICHHUSI O3HAYACT €T0 HEIPUIACT-
HOCTb.

Tak, o nmpurosopy cyna JI. o6BunsICS 110 4. 2 cT. 145 YK P® B ToM, uTO OH,
oOmazas IOCTaTOYHBIMH 3HAHMSAMH B 00NAacTH WH(POPMAIIMOHHBIX TEXHOJOTHH,
CKOTIMPOBAJ HA CBOW KOMITBIOTEP U3 HEYCTAaHOBJICHHOTO MCTOYHHKA MPOTPaMMHOE
obecrieueHne ¢ NpU3HAKaMU KOHTPa(paKTHOCTH M OCTaBHJI €r0 Ha CBOEM KOMIIBIO-
Tepe.

Hccnenyss mo maHHOMY AeTy BEHICCTBCHHOE JIOKA3aTENbCTBO — CHCTEMHBIH
OJIOK KOMIIbIOTEpa, MpHUHAIexamero JI., cyq mpuiien K BbIBOAY O MPHU3HAHUU
JTAHHOTO JIOKA3aTeNbCTBA HEJOMYCTHMBIM, ITOCKOJIBKY CIIOCOO ONCYaTHIBAHUS CHC-
TEMHOTO OJOKa BO BpeMs IPOW3BOJCTBA IPEIBAPUTECIHHOTO pPACCICIOBAHUS HE
HCKJII0YaJl HECAaHKIMOHHWPOBAHHOIO JOCTyMa K HMH(pOpMAIMH, coJepKalleics Ha
XKECTKOM JIMCKE CHCTEMHOTro Osoka. VI3 manHoro (akTa cyJ1 cenan BEIBOJ O Ipea-
MOJIOKUTENTFHOCTY BHHEI MTOJCYANMOTO B HHKPHMUHHUPYEMOM €My MPECTYILICHUN
Y Ha OCHOBE U3JI03KeHHOTOo ornpaiai JI. [16].

ITocTaHoBNCHNE OMPABAATEIBLHOIO NMPUIOBOPA IO JAHHOMY OCHOBAaHHIO BO3-
MOYKHO TaKKe B CIIyJasX, KOTJa HMEIOIIUXCS B JIeNe JOKA3aTeIbCTB HEJOCTATOTHO
IUTSL TIPU3HAHUS TTOICYIMMOTO BUHOBHBIM, KOTIa ATH JOKAa3aTelIbCTBA MPOTUBOPE-
YUBBI CaMH 110 cebe, X TOCTOBEPHOCTh BHI3BIBAET COMHEHHE UM OHU TIOJTYYEHBI C
HapyIIeHneM TpeOOBaHHWK YTOJOBHO-TIPOIECCYaNbHOrO 3akoHa. Ecim cyn mpumer
K BBIBOJY O HEBO3MOXKHOCTH YCTPAHUTh MMEIOIIHECS MPOTHBOPEUHNS, OH JOJDKEH
HCTOJIKOBAaTh BCE COMHEHHMS B OTHOLICHUHM JOKAa3aHHOCTH OOBHHEHHUS B TOJb3Y
noacyaumoro. Cyn He BIpaBe UCXOOUTH U3 TOTO, YTO KPOME MOJCYANMOTO HUKTO
WHOHM HE MOT COBEPIIHUTH IPECTYILICHHE.

ITockonbKy caMO MPECTYIJIEHHE OCTallOCh HEPACKPBITHIM, TO €r0 PaccieoBa-
HHE JTOJDKHO OBITh MPOJOJDKCHO. B yKka3aHHOM cityuyae cyn, Hapsiiy ¢ IIOCTaHOBJIE-
HHEM OIPaBIAaTEIFHOTO IPHUTOBOpPA BBUAY HEMPUYIACTHOCTH IOACYIUMOTO K CO-
BEPILEHUIO MPECTYIUICHHUS, pellaeT BOMPOC O HANpaBJIEHUH YTOJOBHOTO JeNa py-
KOBOJIUTEIIIO CJICACTBEHHOI'O OpraHa MM HauyaJbHUKY OpraHa J03HAaHUS Ui Ipo-
W3BOJICTBA IPEIBAPUTENHEHOIO PACCICIOBAHUS M YCTAHOBICHHS JIMIA, ITOIIEXKA-
1Iero MpUBJIECYEHHUIO K YTOJIOBHOHM 0TBeTCTBEHHOCTH (4. 3 ¢T. 306 YIIK PD).



130 C.A. Lleigep, M.A. Muponosa

Opranamu npenBapurTenbHOro cieactsus K. oOBUHsUIaCh B MPUTOTOBIEHUH K
HE3aKOHHOMY COBITY HAPKOTUYECKOTO CPEJICTBA B 0COO0 KPYNHOM paszMepe rpym-
MIOH JIUIT [0 TIPE/IBAPUTEILHOMY CTOBODY.

B cyneOHOM 3acemaHuu 1O NAHHOMY [Ny OBUIM BBIABICHBI HEYCTPAHUMBIE
COMHEHHS B TOM, 4TO y coTpyaHukoB OPY-2 r. Camapsl umenacey kaxkas-mudo uH-
(opmarst o sIKOOBI MMEBILEH MECTO MpecTyIHOM aesiTenbHOCTH K. 1 cooTBeTCT-
BEHHO O HAJMYUH NPEIBAPUTEIHHOTO CTOBOPA HA HE3aKOHHBIH 000POT HApKOTHYE-
CKHX CPEICTB, UYTO MOATBEPKIACTCS OTCYTCTBHEM HaIJIeKaIle o(pOpMICHHBIX Ma-
TEpUAJIOB O TPOBEICHUH OINEPATUBHOIO Mepomnpustus B otHomeHnu K. Camo mo
ceOe HaIMYHe MAaKeTHKOB C BEIIECTBOM PaCTUTEIHHOTO MIPOMCXOKICHUS B CyMKaX,
npuHajiexanmx K., a Takke 3aKkitoueHue 3KcrepTa 0 TOM, YTO JaHHOE BEIIECTBO
SIBIIICTCS] HAPKOTHYECKUM CPEJCTBOM, HE MOTYT CBUAETEIHCTBOBATH O MPUYACTHO-
ctu K. k ero He3akOHHOMY 000pOTY.

[Ipu Takmx obcTosATEeNbCTBAX Cyx Ha ocHOBaHuH 1. 1 4. 1 cT. 27 VIIK P® mo-
CTaHOBWJI ONpaBAaTeNbHbIN mpuroBop [17]. 3ameTuM, yTo 060CHOBaHKE OMpaBa-
Hus ccbuikoi Ha 1. 1 4. 1 cr. 27 YIIK P® He BnojHe mpaBOMEpHO, TaK Kak 3Ta
HOpMa IpeaycMaTpUBaeT MpEeKpallieHre YTOJIOBHOIO Jefla, a He BBIHECEHHE ONpaB-
JATeNIHOTO MIPUTOBOPa, OCHOBAHUS KOTOpOro onpezeneHsl B cT. 302 VIIK PO.

DopMyIHpPOBKa «TOJCYANMBIN HE MPUYACTEH K COBEPIICHUIO MPECTYIUICHUS
03HAYaeT, YTO BONPOC O HAIMYMHU COOBITHS NMPECTYIUICHHS U COCTaBa IPECTYIIIe-
HUS BBIICHEH, HO MPEAINoJIOKEHNE O BUHOBHOCTH OOBUHIEMOI'O OKa3aJoch HECO-
cTosiTenbHBIM. CyzneOHOe pa3OHpaTenbCTBO OKAHUMBACTCS MOCTAHOBICHHUEM OII-
paBIaTEeIBHOTO MIPUTOBOpA B CITydae, KOTAa, HECMOTPSI Ha TO, 9YTO CTOPOHOH OOBH-
HEHHs MCcUepIiaH BeCh apceHall MpolecCyalbHBIX U KPUMUHAIMCTHYECKUX CIIOCO-
00B, IPUEMOB, CPEICTB, OOBUHEHUE HE MOIYyUUIO YOEOUTENBHOIO MOATBEPXK-
JIEHUSL.

IToctaHOBNIEHHE OMpPaBAATEIBLHOIO MPUIOBOPA BCIEACTBUE HENPUYACTHOCTH
MOJICYTUMOTO K COBEPLICHUIO MPECTYIICHUS] KOHCTATUPYET, YTO MPH JOKa3aHHO-
CTH HaJIW4Ms CaMOTO COOBITHS IPECTYIJICHUSI UMEET MECTO HEOCTaTOUHOCTH CO0-
PaHHBIX [0 YTrOJOBHOMY JIeJly JOKa3aTeNbCTB Ul BHIBOAA O BUHOBHOCTH MOACY-
JIUMOTO B COBEPILIEHUH JaHHOTO MPECTYILUICHUS.

BrIBOZ 0 HENPUYACTHOCTH MOJACYJMMOTO K COBEPIICHUIO MPECTYIJICHUS MO-
XKeT ObITh OCHOBaH Kak Ha JI0Ka3aTelbCTBAaX, JOCTOBEPHO yCTAaHABIMBAIOIINX €ro
HENPUYACTHOCTh U UCKIIIOYAIOIIMX COBEPLICHUE NMPECTYIUICHUS MOACYUMBIM, TaK
U Ha NPUHIMIE NPE3yMIIUH HEBHHOBHOCTH B CIIydyae, €CIIM JOKa3aTeNbCTBA IO
YTOJIOBHOMY [ICITy CIIOPHBI, IPOTHBOPEUMBEL U Y CyJa HE CKJIAABIBACTCS YOexKIe-
HUE B IOKa3aHHOCTH BUHOBHOCTH IOJICY TUMOTO.
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NON-PARTICIPATION OF THE DEFENDANT IN COMMISSION OF CRIME AS THE BA-
SIS FOR ACQUITTAL

Key words: sentence of acquittal, acquittal, crime, non-participation of the defendant.

Pronouncement of the sentence of acquittal pursues the aims of protection of the rights and inter-
ests of the person and citizen as well as conviction of perpetrators. Acquittal of the defendant means
disagreement of court with the opinion of law enforcement agencies involved in criminal prosecution.
A guarded attitude of modern Russian society to sentences of acquittal is caused, first, by misunder-
standing of the role of court in criminal legal proceedings. Thus, an independent judicial discretion is a
guarantee of lawful, reasonable and motivated sentences as well as a better work of criminal prosecu-
tion bodies.

According to Item 2, Part 2, Article 302 of the Criminal Procedure Code of the Russian Federa-
tion the court must pass a sentence of acquittal if the defendant is not involved in the commission of
crime. The wording of this basis for the sentence of acquittal resulted in a brisk discussion in legal
literature. Scientists-processualists offered various wordings for the specified basis. Some authors
connected the defendant's acquittal with the fact that he did not commit a crime. Others considered that
the innocence of the defendant could be the basis of acquittal. Still others highlight groundlessness of
charge as the above basis.

In the given article, the problem of non-participation of the defendant in commission of crime is
considered on the materials of concrete criminal cases. Often the court passes the sentence of acquittal
based on Item 1, Part, Article 27 of the Criminal Procedure Code of the Russian Federation. We con-
sider that support of acquittal by reference to Item 1, Partl, Article 27 of the Criminal Procedure Code
of the Russian Federation is not quite lawful since this norm provides the termination of criminal case,
but not pronouncement of the sentence of acquittal on the grounds defined in Article 302 of the Crimi-
nal Procedure Code of the Russian Federation.

The wording "the defendant is not involved in commission of crime" means that the question of
existence of crime and corpus delicti has been ascertained, but the assumption of guilt of the defendant
was inconsistent. Judicial proceedings terminate by the sentence of acquittal when prosecution used all
procedural and criminalistic ways, modes and means, but charges were not strongly confirmed.



132 C.A. Lleigep, M.A. Muponosa

The resolution of the sentence of acquittal due to non-participation of the defendant in commis-
sion of crime notes that the existence of crime was proved but there is lack of evidence to make a con-
clusion about the guilt of defendant in commission of this crime. Conclusion about non-participation
of the defendant in commission of crime can be based both on the proofs which authentically establish
his non-participation and exclude the commission of crime by the defendant and on the principle of
presumption of innocence if the court does not have belief in the validity of guilt of the defendant.
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