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Toosepeaemcs Kpumuke no3uyus 0 COCMA3AMENLHOCMU KAK UOeANbHOU (opme yeo-
J106HO20 npoyecca. Ymeepakcoaemcs, 4mo y20l06Hblll Npoyecc — 6ce20d covemanue
PO3BICKHBIX U COCMA3AMENbHBIX Npoyedyp. AKmuHas poib cyoa — ecmecmeeHHoe
06CcmOoAmMensCmeo 6 cuiy nyoruyHo2o xapakmepa omuoweHull. Pasencmeo cmopon
8 Y2ONI0BHOM NPOYecce BOMONCHO MONLKO NPU UCCIed08aHUU 00Kazamenvcme. Oos-
3ameNbHbIM CE0UCIMBOM COCHIA3AMENLHO20 NPOYecca GbiCIynaem He3a8ucUMoCmy
cyoetl, KOMOPAs B03MOACHA MONLKO NPU UX 8bIOOPHOCTIU.
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YTOI0BHOE TIPABO M YTOJIOBHBIN MpOIECcC — MyOJUYHBIE OTPACH IpaBa, TAe
HHTEpEeC TOCYAapCTBa BBIIIE HHTEPECOB JIMUHOCTH. CMEHa TOIUTHYECKOTO CTPOS
1 9koHOMHYeckoi popmaruu B 1991 . mo3Bonuia B pamkax cyaeOHoii pedop-
MBI OOBSBUTH O CMEHE THIIA IIPOIIecca OT CMEIIAHHOTO K COCTA3aTEILHOMY.

3a mporere TP JECATUICTHS HeNb3sl YIPEKHYTh HA 3aKOHOATENS, HH Cy-
NeOHYIO BJIACTh, HU T€M 00JIee YUEHBIX B OTCYTCTBUHU CTPEMIICHHS M JCHCTBHUN
[0 TPeoOpPa30BaHUIO0 «TOTAJIUTAPHOTO», «PO3BICKHOT0» COBETCKOTIO MpoIecca
B «IE€MOKPATHYECKUIN», «COCTA3ATENBHBIIN POCCUNCKUI YTOJOBHBIN MpOLECC.

Beicka3biBaeTCsl Cy)KJEHUE O TOM, YTO «IEPHUOJ IIUTEIBLHOIO OTPULAHHUS
CMEHWJICS JTAallOM “IPEKJIOHEHUs IEpel COCTA3aTENIbHBIM IOPSIKOM IpPOM3-
BOJICTBA 10 YTOJIOBHBIM JI€NIaM, BO3BEJICHUEM €r0 B pa3ps] €/Ba JIU HE TJIaBHOTO
npunuuna» [1. C. 465].

CormacuMcs ¢ YTBEp)KICHUEM O TOM, YTO UMEET MECTO H30BITOYHOE MpEyBe-
JYEHHUE 3HAYMMOCTH UAEU COCTA3aTEIBHOCTH B YTOJOBHOM IIpoIlecce, HO BO3-
pasuM B 4YaCTU «UIMTEILHOIO OTPULIAHMS HJEH COCTSI3aTENbHOCTH» B TEOPUH
YTOJIOBHOTO MpOLECCa, B TOM 4KCIE U B COBETCKHH nepuoj. ColureMcsl TOJIbKO
Ha HanboJiee M3BECTHBIC TPY/Ibl COBETCKUX HCCienoBareneii [2—4].

Her cmpicna otpumnars, uto B CoBerckoM Coro3e B 3aKOHOIATENBCTBE, MPaK-
THYECKOM YTOJIOBHOM CYIOIIPOM3BOJICTBE, KaK JOCYJeOHOM, TaKk U CyIeOHOM,
B Y4eOHOM JuTepaType U HaydHbIX TPYAaxX B KOHKYPEHIMM Hadaja COCTA3aTellb-
HBIX U IyOJIMYHBIX a0COJIIOTHOE MPEAIIOYTEHHE OTAABATIOCH TTOCTIeAHNM. bpim
JTAaHHOMY O0CTOATENbCTBY 00BbeKTHBHBIE NpHunHbEl — na! Ha ypoBHe rocymap-



Cocmsizamenvrocms SPOCCML;CKOM Y20/106HOM npoyecce 45

CTBEHHOM MJE0JIOTMH B CTpaHe NPOBO3IIIallaIack JUKTATypa npoJerapuara. He
MIPUIIOMHIO B MCTOPUHM CITy4as, KOIJa B CTpaHE ¢ JUKTATYpOH Kak MOJUTHYECKUM
PEXHMMOM B CyJlaX MPaBOCYAHE OCYIIECTBISUIOCH HA AEMOKPATUYECKUX Havajgax
C IOMHHHUPOBAHUEM MPUHILIUIIOB COCTA3ATEIBLHOCTH U AUCIO3UTUBHOCTH.

[NoHnmanme cocTA3aTETBHOCTH KaK MCKOBOTO Hadala, T.e. OOBHHEHHS Kak
WCKa, OOBUHUTENS KaK MCTLA, pa3rpaHUueHus] PyHKIUI MEXIy MPOKYpPOpPOM U
cynom, npuBoawio npodeccopa M.A. UensrioBa-bebyToBa kK BBHIBOJIY, YTO CO-
BETCKOMY MPOIIECCY HE CBOMCTBEHHA cocTs3arenbHOCTh [5. C. 134].

Tak 511 y>X MII0X0, 9TO YTOJIOBHOE CYIAONPON3BOACTBO TOM WIIM HHOW CTPaHbI
He SIBJIIETCS COCTS3aTeNbHbIM? 11 UTO €CTh COCTA3aTENBHOE CYIONPOU3BOACTBO?
«Hemelkne IOpUCTBI CUUTAIOT CBOU MPOIIECC HE COCTA3ATENbHBIM, a CIEJCTBEH-
HO-0OBHHUTEILHBIMY» [6. C. 67—-68]. OOBHHHTEIBHON 9acTO HA3bIBAIOT UCTOPH-
geckyio (GopMy mpormecca — JIpeBHEE CYIOIPOM3BOICTBO, COOTBETCTBYIOIIEE
«YaCTHOMY» XapakTepy MPECTYIUIEHUH U UCIIOJB3YIolee MPUMUTUBHYIO CHCTE-
My nokaszatenscTB [7. C. 185]. Psaa aBTopoB 0OBUHUTENBHBINA MPOLIECC HA3BIBA-
o1 yactHouckoBeM [8. C. 18, 20; 9. C. 33].

[TonsiTHe cOCTS3aTENBPHOCTH B Pa3HbIX CTPaHax U B pasHbIE MEPHOABI UMEJIO
U pa3IMyYHbIe HAMMEHOBAHUS, U pa3Hoe cojepxanue. Ho B ueM ke CylHOCTHOE
OTJIMYHE COCTS3aTeNBHBIX HAYal yrOJOBHOTO Iporecca oT myommanbeix? [Ipo-
Omema, kak BepHO 3ameuaeT O.M. AHznpeeBa, B TOM, «KTO PYKOBOAHUT IIPOIIEC-
COM, SIBJISIETCS TapaHTOM obOecrnieueHus nucnozutuBHocT» [10. C. 22].

CoBpeMeHHBIC TOHATHE U COJEPKAHHE COCTSI3ATENbHOCTH B YTOJIOBHOM
mpoIiecce SBIUINCH CIEACTBUEM JBYX CYIOCOHBIX pemleHnil. BoeHHas Kommierus
Bepxosnoro Cyna Poccuiickoit @enepanuu B cyneOHOM 3acelaHUH 110 YTOJIOB-
HOMY Jeny B oTHoweHuu fHaesa .M. u ap., paccMOTpeB X0AaTaiicTBO 3alllUT-
nuka [lreitnOepra JI.JI. 00 uctpeboBaHUM MOATUHHBIX JOKYMEHTOB, TIOATBEP-
XKIAIOIMUX pa3Mep MaTepHaIbHOTO yiIep0Oa, MPHIUIa K BEIBOAY, YTO, HCXOS W3
MIPUHIMIIA COCTA3ATEIBHOCTH Mpolecca, cOoOp M MpPEACTaBlICHHE Cydy IOKas3a-
TEJIbCTB, MOATBEPKAAIONINX MPEIbSIBICHHOE OOBHHEHHUE, SBISETCS O0sS3aHHO-
CTBbIO OPraHOB IPEJIBAPUTENBHOTO CIEACTBUS U NpOoKypaTypbl. Cyn He HaMepeH
MIPUHUMATh Ha ce0sl PYHKIIUN OOBUHEHHUS U Pa3bICKUBATh KaKUe-TUOO JTOTIOTHH-
TeJIbHBIE JaHHBIE, yau4arolue nojacyaumsix [11]. Brepsele B pakTuke poccuii-
CKOTO CYOTIPOM3BOJICTBA COBPEMEHHOTO IEpHoa CyJ] OTKa3aJCs MPUHUMATE Ha
ceOs1 (QYHKIMIO OOBHHEHHS W Pa3bICKUBATh KaKHe-THOO TOKAa3aTelbCTBa, TEM
CaMbIM JaB TIOHSTbH, YTO CTOPOHAM OOBHHEHUS W 3alIUTHI IPUICTCS PACCUUTHI-
BaTh HA CBOM COOCTBEHHBIC CHJIBI TIPH cOOpE T0KA3aTEIIBCTB.

Koncturynuonnsii Cyn Poccuiickoii ®@enepauuu B IloctaHoBneHuu or
28 Hos0pst 1996 1. Ne 19-11 mo 3ampocy Kaparysckoro paiiorHoro cyna Kpacuo-
SPCKOTO Kpasi JaJl TaKylo K€ TPaKTOBKY MPHHIIMIIA COCTA3ATEINBHOCTH: «ITOT
KOHCTUTYIIMOHHBIN TIPUHIUIT MPEAIoaraeT Takoe MOCTPOSHUE CYIONPOU3BOII-
CTBa, MPH KOTOPOM (PYHKIHUs mpaBocynus (pa3penieHus qena) OCYIIeCTBISTCS
TOJIBKO CYJIOM... OTJeJIeHa OT (p)yHKUUNA OOBUHEHMS W 3aLIUTHI, KaXKIas U3 KO-
TOPBIX BO3JIOKEHA HA OTPEEIICHHBIX YYaCTHUKOB mporeccay [12].

B pesynbraTte mccnenoBaHus CyIIHOCTH MPHUHIIAIIA COCTSI3aTEIBHOCTH OOJb-
LIMHCTBO aBTOPOB MPHUXOJAT K BBIBOJY, YTO, BO-IIEPBHIX, OH OCHOBBIBACTCS HA
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KOHCTPYKIIMH TPEX OCHOBHBIX IPOLECCYaTbHBIX (PYHKIHH, BO-BTOPHIX, YKa3aH-
HBIC (PYHKIUH OCYIIECTBILIIOT HE TOJBKO OPTaHbI TOCYIAPCTBA B CHITY ITyOIMIHO-
MPABOBBIX O0SI3aHHOCTEH, HO U YYaCTHHKHU YTrOJIOBHOTO CyAONpOn3BoJCcTBa [13;
14. C. 46].

Bo3Mo)xHO 11 CylLIecTBOBaHHE «MIEAIIBHOTO COCTA3ATENBHOIO IPOLECCa»
KaK (GOpMBI CYIOIPOU3BOACTBA, UCXOI U3 «UACATEHON» (HOPMYIIBI MPHHIIUIA
COCTA3aTENBbHOCTH, CHOPMYIUPOBAHHON yueHbIMu? U 31ech MHEHHsI, HABEPHOE,
pazzensrcsi. AOCOMIOTHBIE COCTA3aTENFHOCTE M PABHOIPABHE CTOPOH, IIOTHOCTHIO
OXBATBHIBAIOIINE M JOCYAEOHOE MPOU3BOICTBO, BOSMOXKHBI JIMIIb TPH CyIIe-
CTBEHHOM HM3MEHEHHUH BCEH CHCTEMBbl POCCUHCKOTO YrOJIOBHOTO IMpolecca, CUu-
tatoT oanu [15; 16. C. 77]. I'naBHas mpobiemMa COBPEMEHHOTO CyIeOHOTO Cle/-
CTBUS — «HACAKIEHUE “‘CTEPHIIBHON COCTSI3aTEIBHOCTH B CYAE, JHIICHNUE Cyaa
AKTUBHOW TIO3UIIMU TIO OTHICKAHWUIO UCTHHEBI), — yTBepkaaroT apyrue [17. C. 36].

[Ipomo cro net ¢ Toro BpeMmenu, koraa mnpodeccop H.H. Po3un yrBepxaan,
YTO B YMCTOM BHJIE MPOIECC B €ro MPaBOBO OpraHU3ali HUKOTJA HE Cylle-
crBoBall. [IpeoOmamany B HeM MMOJ BIHMSHHEM Pa3INIHBIX HCTOPHUYECKHUX IIPH-
YMH MOJUIEICKIe Havajla WK O] BIMSHUEM NPOTHUBOMOIOKHBIX TPUYUH ITH
Hayajia Majajiy, MOJIOKUTEIbHO MPaBoBas OpraHu3alys Mpolecca JIUIIb CKIIO-
HSUTach B OOIBIICH WM MEHBINEH CTETIEHH B Ty MM WHYIO CTOPOHY — CTOPOHY
PO3BICKA WIIK CTOPOHY COCTA3AaHHUSA, COXPaHsSA TYT U TaM OT/AEJIbHbIE IOJI0XKEHHUS,
Majo COBMECTHMEBIE C OCHOBHBIM XapaKTepOM BCell opraHuzanuu. B smoxy po-
3BICKHOTO TPOIIECCa MOKHO HAWTH HEKOTOpPble MHCTUTYTHI, MOKOSIIHECS Ha
Ujee OrpaXkIeHHs JTMIHOCTH, B OCOOCHHOCTH B CTaJH OKOHYATEIFHOTO Pa30ou-
partenbcTBa Jiena, ¥ HA000pOT, B MIEPHUOIBI Pa3BUTHS COCTA3ATEIHHOTO MpoIecca
MO>KHO HaOJIIOJaTh YKJIOHEHHS B CTOPOHY PO3BICKHOTO Hadajga. YMCTHIA THII
IpoIiecca, PO3BICKHOTO WIIH COCTA3ATEIBHOT0, €CTh TEOPETHUECKoe 0000IIeHe
[18. C. 43-44].

PeanbHO cymiecTByOMMM MpoIiecc — BCErja KOMIPOMUCC MEXKIY UeanbHOU
COCTS3aTENBHOCTBIO M HJICATbHOW MyOJMYHOCTHIO, MEXIY BO3MOXHOCTAMH H
YKEJIaHUEM JIMYHOCTH NPOSIBIIATh AKTUBHOCTH 110 OTCTaWBaHUIO CBOUX UHTEPECOB
U CIIOCOOHOCTBIO TOCYAAPCTBA YCTYIUTH CBOH MOJTHOMOYHS JIMIHOCTH.

[IpaBumno cocTs3aTeNbHOTO Hpolecca MPEeayCMaTPUBAET B3TJLII HA CYA Kak
Ha €AUHOC KOHICHTPHUPOBAHHOC U KYJIbMUHAIITUOHHOE CO6BITI/I€, NpeaAnoYTCHUEC
B KOTOPOM OT/AaHO HENOCPEICTBEHHBIM YCTHBIM MOKa3aHMUSM Nepe KOCBEHHbI-
MU THCBMEHHBIMH JOKa3arenbcTBaMu. CocCTs3aTelbHBI MpOLEecC — YCTHBIN
npouecc [19. C. 21-22]. U Bor mapagokc: pOCCHIMCKOE 3aKOHOAATEILCTBO,
CTpeMsIIeecs] K COCTSA3aTeIbHOMY IPOLIECCY, CYIIECTBEHHO M3MEHSET YCIOBHE
HETIPEPHIBHOCTH CyNeOHOTO pa30HpaTelbeTBa, (AKTHISCKH OTKA3bIBAsCh OT
Hero u 3akpenuB B riaBe 40 YIIK P® ocoOblil mopsaok NpuHSTHS CyaeOHOTO
peuICHusA pu CorjiiaCun 00OBHHSIEMOTO C NpEaAbABICHHBIM 06BI/IHCHI/ICM, OTKa3bI-
BaeTCS OT YCTHOT'O CyA€OHOTO UCCIIEAOBAaHUS 1OKa3aTeIbCTB.

OrpaHuyuMcsl TaHHOW apryMeHTaluel, MOATBEpXKIArolleld NpOTHBOpEYHe
MEXIy HJICATBHON TEOPETHIECKON MOEIBIO COCTA3ATENBHOCTH, 00pa3 KOTOpOi
CYLIECTBYET B IIPEACTaBJICHUSX U HAy4YHBIX TPYIaX OTAEJIBbHBIX aBTOPOB, U IpakK-
TUYECKUM BOIUIOIIEHUEM COCTA3aTENbHOCTH B YTOJIOBHOM Mpotecce Poccun.
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[Ipenmoxenns: OONBIIMHCTBA aBTOPOB IO PEATH3AIMH COCTSA3aTEIBFHOCTU
B YrOJIOBHOM Iporiecce Poccuut cBOIATCS K MIlee paBEHCTBA MEXKITy CTOPOHAMIL.

Cocts3aTenbHOCTE CTOPOH, MpeAroararomas o0s3aTenbHoe UX PaBHOIPABHE,
HE MOXeT OBITh OCYIIEeCTBIIeHa 0e3 HaIM4YHMsd He0OXOAUMOro Ui 3TOro o0bema
paB, BOZMOKHOCTEH M CAMOT0 XapaKTepa JIeATeIbHOCTH CTOPOHBI 3auThI [20].

CocTs3aTenbHOE HA4ajao YrOJIOBHOTO CYAONPOM3BOJICTBA MOIAPa3yMEBaEeT
MpOoLIECCYaIbHOE PaBHOIPAaBUE CTOPOH, OTCTAWBAIOIIMX IMEpel CYyJOM CBOH WH-
Tepechl. DTO €CTh MPH3HAHUE MIPaBa 3a COCTSA3AIOIINMUCS UCIIONB30BATh PABHBIC
CpeAcTBa M BO3MO)KHOCTH UIS YTBEPKACHHS CBOMX IO3HMIUN U IIpaBa OCHapH-
BaTh TpeOOBaHMA MPOTHUBOIOJIOKHON CTOPOHBI, KaXKJash U3 CTOPOH COOUpaeT
CBOM J0Ka3aTelbCTBa (OOBHMHUTEIL — OOBHUHHUTCIBHBIC, 2 OOBHHICMBIA M €T0
3alIUTHUK — ONpaBAaTeNbHBIC WIM CMATYAIOIINE OTBETCTBEHHOCTBH), — YTBEp-
xnarot E.A. Kapsikun, JI.B. Bununkwuii, C.J1. [llectakosa [13; 21. C. 44; 22].

Her u He MoXxeT OBITh paBEHCTBA MEXK]Ly CTOPOHAMH B YTOJIOBHOM TIpoIiecce.
U 5T0 Ha MOBEPXHOCTH, MMOCKOJIBKY U3 TOH Ke HIIEH COCTA3ATENbHOCTH — pa3jie-
neHnss QYHKIUH — CIIEAyeT, YTO Y CTOPOH COBEPHICHHO pa3HOE Ha3HAuCHHE,
a COOTBETCTBEHHO, U MOJIHOMOYHA. EAMHCTBEHHOE, B UeM OHU MOTYT OBITH paB-
HBI, — TaK 3TO B MPEACTaBICHUU / COOMPAHUM U OIIEHKE J0KAa3aTeIbCTB, TOUHEE
CBEJIEHHI, KOTOPbIE TOTOM OYIyT IIPU3HAHBI CYIOM JOKA3aTeIhCTBAMH.

Ho mms sToro HEoOXOmMMO «pa3pyIINTE) CYMIECTBYIOIIYIO «PO3BICKHYIOY»
TEOPHUIO JIOKA3aTENbCTB, BHIPAKAIOIILYIOCS B TOM, YTO JIOKA3aTENILCTBA TOSBIISIOTCS
B pe3ylibTaTe ACSITEIbHOCTH OPTaHOB paccieloBaHus U Mpokypopa. s cocts-
3aTENFHOTO MPOIIECCa BO3MOXKHO TOJNBKO TaKOe COAEp)KaHHE TEOPHUH JOKa3a-
TENBCTB, MIPU KOTOPOM JTOKA3aTENBCTBA MOSBIBIIOTCS TOJIBKO B pe3yNbTaTe Jes-
TEJIBHOCTH CyJIa MOCJIe UCCIIEI0OBAaHMS CBEJICHUI, TPEICTABICHHBIX CTOPOHAMU.

Crop 00 akTHBHOW poJiM CyAa — BOOOIE Bellb YAMBHUTEIbHAS JJIS OTeue-
cTBeHHOH Hayku. Kazamocb OBI, BcE TPOCTO, JOCTATOYHO OOpPATHTH B30p Ha
4acTHOE IIPaBo, IpakJaHCcKkuil nponecc. IloueMy Tam HE BO3HUKAET TaKoil Ipo-
O6membl? OTBET ke OUYEBWJCH: HE CYyJ JOJKEH OBITh JIOKOMOTHBOM IpOIIECcca.
3TO B PO3BICKHOM HPOIIECCE CYH BBICTYIAET B KaUeCTBE IBIDKYIICH CHIIBI MPO-
H3BOJICTBA, @ B COCTA3ATEIHLHOM — CTOPOHBI. FIMEHHO CTOPOHBI IOJKHBI PEIIaTh,
MPOBOJIUTH JIM WCCIICJIOBAHUE JIOKA3aTENILCTB B TMOJHOM OOBEME WIIM ke HET,
3aKJII0YaTh COTJIANICHUE O KBanupukanuu, o00beMe OOBUHEHUS, BUAC U pazMepe
HakazaHus U T.1. CyJ ’Ke JOIDKCH OBITh OTPaHIYCH B OCHOBAHUSIX OTKAa3a B YIO-
BJIETBOPEHUHU COTJIACOBAHHBIX CTOPOHAMU XO/1aTalCTB.

OrtcrauBasi akTUBHYIO pOJIb CyJia B cocTszaTenbHOM mnpouecce, C.M. [lapos-
CKHX CYMTAeT, YTO aKTUBHOCTh CyJla CJEIyeT paccMaTpUBaTh KaK JIIEMEHT
MPUHLIMIIA COCTA3ATEIbHOCTH, CYA TOJBKO BOCIOJHSET YCHIIMA CTOPOH, KOraa
CTOPOHBI HC MOTYT, HC YMCIOT WJIM HE KCJIAOT HCIOJIb30BAaTh CBOM IIpaBa U
Bo3moxkHOCTH [23. C. 57-58].

[IpoTHBHYKY aKTUBHOM POIH CyIa YTBEPKIAIOT, YTO HEOOOCHOBAHHOE yCHIIC-
HHUE POJIM CyJa B IOKa3bIBAHUU MOXET Mapaliu30BaTh COCTA3ATEIbHOCTh, MHUIIUA-
TUBY cTOpOH. COCTS3aTEIBPHOCTD U PABHOIPABHE CTOPOH MOTYT OBITH 00ECTICYEHEI
JUIIb TIPY TIPaBWIIBHOM OajaHce IONHOMOYMI Cyda M CTOPOH, O0ecIedeHHr
YCIIOBUH JJIs1 paBHOINPABHOTO y4acTHsl cTOpoH B fokasbiBanuu [24. C. 20]. Bor
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TOJIbKO IPAaKTMYECKH HHUKTO HE PACKPHIBAET, KaKU€ KOHKPETHHIE IOIHOMOYHMS
MOHIMAIOTCS IO «IIPABIUIGHBIM OalaHCOMY TIOJTHOMOYHIA Cyla U CTOPOH.

He parot oTBeT Ha 3TOT BONPOC U BBICIINE CyIeOHbIE OPTaHbl CTPAHBL, KaTero-
pHYECKU yTBEpXKJas, uTo «...C yueToM TpeboBaHuif cT. 118 u u. 3 cr. 123 Kon-
crutyiuu Poccuiickoit @enepanmu ¢y He BIpaBe MO COOCTBEHHOW MHUITMATHBE
MPUHUMATH MEPbl K JTOKAa3bIBAHWIO BHHOBHOCTH MOACYIUMOIO B COBEPLICHUU
MIPECTYIUIEHUs, HO 00s3aH MPHUHATH MPEIYCMOTPEHHBIE 3aKOHOM MEPBI, KOTOphIE
CIIOCOOCTBYIOT peann3anyil CTOPOHAMH MX MPOIECCYaTbHBIX MPaB IO COOUPaHHIO
U MPEJCTaBJICHUIO JOKA3aTebCTB, UMEIOIIUX 3HAYEHUE UL NIPABUIIBHOTO pa3pe-
HICHUS JIeNIa U BEIHECEHHS 3aKOHHOTO U 00OCHOBAHHOTO TPUTOBOPay [25, 26].

Opnnaxko Takas nosunusa Bepxosaoro Cyna Poccuiickoit @eneparuu u Kon-
crutyumonHoro Cyna Poccuiickoit denepanun HUKak HE coriacyercs ¢ 4. 1
ct. 86 VIIK P®, mpsimo mpeanuceiBaromeid HUYeM HE OTpaHUYEHHOE B 3aKOHE
IIPaBo CyJa Ha cOOMpaHHe T0Ka3aTeNbCTB.

EcTp eme ogHO BakHOE OOCTOSITEILCTBO, O KOTOPOM B TIBUTY IMOMCKA HJe-
QIFHON COCTA3aTENIFHOCTH YTOJIOBHOTO CYAOIPOU3BOICTBA MOYEMY-TO 3a0bIBa-
eTcst — (hyHIaMeHTaJbHOE OTIMYME YTOJIOBHOTO Tpoliecca OT Mmpoliecca rpaxk-
naHckoro. Jlaxke mpu caMmoil cocTA3aTelbHON MOJAETH YroJOBHBIM MPOLECcC
He TmepecTaeT OBITh OTPACHBIO ITyONUIHOTO IMpaBa, a CyA — OPTaHOM TOCydap-
CTBEHHOI BJIACTH, IyCTh JaXK€ U HE3aBHCHUMBIM OT MHBIX BJIACTEH IOCyAapcCTBa.
C y4eToM 3TOTO CYIIHOCTHOTO OOCTOSITENLCTBA OTBET Ha BOMPOC 00 aKTUBHOM
POJHU Cy/ia B yTOJIOBHOM MPOIIECCE CTAHOBUTCS OYEBHUTHBIM.

CocTs3aTenbHbIHN jKe MPoLece BO3MOXKEH TaM U TOT/1a, TJe U Korjia Cy[ He3a-
BHCUM B TpUHATUU pemeHni. OOecneueHne HE3aBUCHUMOCTH CyZa IO3BOJSIET
peaM30BBIBATH MPHUHIIUI COCTA3aTEIBHOCTH, TOCKOIBKY CYJl HE HAXOAUTCS O
YbUM-TH00 BIMSIHUEM U NIaBJICHWEM, U UMEHHO OT CTOPOH, COCTA3AOLINXCS B
cyneOHOM 3acemaHun, OyaeT 3aBUCETh MCXOA Aena. HesaBucuMocts cymeit Mo-
XKeT ObITh O0ecleyeHa TOJIbKO HAIMYMEM CHCTEMbl TapaHTHid, YCTaHOBJICHHBIX
B 3aKOHE W IMO3BOJISIONIMX OTHPABIATH MPABOCYIUE HE3ABUCHMO OT YbWUX-THOO
BIusHUM. B HacTosmiee Bpems B Poccuu yxe MOXXKHO TOBOPUTH O peajibHbIX ra-
PaHTHUAX HE3aBUCUMOCTH CyAeH M, COOTBETCTBEHHO, O MPHUCYTCTBUU COCTA3A-
TEJIbHBIX Hayajl B YIOJIOBHOM CyIONpou3BoACTBE [27]. JlaHHOE yTBep:KIeHUE
caenado B 2001 r. 1 aGCOJFOTHO COTJIACYETCS ¢ UICEH COCTA3aTEIBHOTO MPOIIeC-
ca. CMyILaeT TOJIbKO OJJHO Ba)KHOE 0OCTOSTENHCTBO — CYIbM Ha3HAYaroTCA!

[Tapagokc poccuiickoro mpasa B TOM, 4TO B Xoze cyaeOHor pedopmbl 1991 .
B Poccuiickoit @enepany MpoUCXOAUT OTKa3 OT (HOPMHUPOBAHUS CyNEHCKOTO
KopIryca myTeM BeIOOpoB. Kak jgeMokpaTHieckoe 3aBOCBaHHUE MTPOBO3TIIAINIASTCS
MpoLeaypa Ha3HAYaeMOCTH CyAeH NMpe3uJIEHTOM CTpaHbl. B 3TOM M ecTh CcyTb
npotuBopeuns. Kak pa3z Hao00poT, BHIOOPHOCTh — MPU3HAK IEMOKPATHH U HE3a-
BHCHMOCTH, a2 HA3HAYaEMOCTh — CBOMCTBO UEPAPXHUHU U TIOTYNHECHUS.

Haznauaembie cynpum HECBOOOIHBEI B CBOEM YCMOTpeHHMH. HasHawaemoe
rocyJapcTBOM JIOJDKHOCTHOE JIMIIO BCErJa 3aBHUCHMO OT 3TOr0 ToCyIapcTBa.
Ecnu o0miecTBo IEHCTBUTENBHO JKEJIAET IMEPEX0Aa K COCTI3aTEIBHOMY IPOIIeC-
Cy, TO HEOOXOMMO BO3BpANIATHCS K BEIOOPHOCTHU CyJICH, M 3Ta Uaes yKe HOIy-
4yaeT CBoe pacnpocTpanenue [28].
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B03MOXHO 7T BOIIIOIIEHHE COCTS3ATEIBHOCTH B MPAaKTHUECKOM IIpoIiecce
B Poccum 6e3 yctpaneHus OTMEUYEHHBIX MpoTrBOpeunii? besycnoBro! [Tockoms-
Ky BCE BBILIECKa3aHHOE — BCETO JIMIIb TEOPETHUECKUE MPEACTaBICHUs (3keae-
Moe, a He JIeWCTBUTEIILHOCTD) aBTOpPa JTAHHOU TyOIMKALIUH.
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At the beginning of the article, the author argues that criminal law and criminal procedure are
public branches of law, where the interest of the state is higher than the interests of the individual.

When considering the positions of different scientists, the author concludes that the real
process is always a compromise between an ideal adversarial system and ideal publicity, between
the possibilities and the desire of the individual to be active in defending their interests and
the ability of the state to cede its powers to the individual.

The author goes on to make arguments that support the contradiction between the ideal
theoretical model of an adversarial system, the image of which exists in the ideas and scien-
tific writings of individual authors and the practical embodiment of an adversarial system in
criminal procedure of Russia.

The author substantiates that there is no and cannot be equality between the parties in the crim-
inal process, because from the same idea of an adversarial system - separation of functions, the
parties have completely different purposes, and therefore, powers. The only thing they can be equal
in is in the presentation/collection and evaluation of evidence, or rather the information that will
then be recognized by the court as evidence. But to do this, it is necessary to "destroy" the existing
"search" theory of evidence, which is expressed in the fact that the evidence appears as a result of
the activities of the investigative bodies and the prosecutor. For an adversarial process, only such
content of the theory of evidence is possible, in which evidence appears only as a result of the
court's activities after the examination of the information provided by the parties.

Analyzing the arguments of supporters and opponents of the idea of the active role of the
court in criminal procedure, the author concludes that under the most adversarial model, criminal
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procedure does not cease to be a branch of public law, and the court — to be the body of state
power, even an independent one from other authorities of the state. Given this essential circum-
stance, the answer to the question of the active role of the court in the criminal process
becomes apparent. An adversarial process itself is possible where and when the court is inde-
pendent in its decision-making. The safeguard of independence to the court enables us to im-
plement the principle of an adversarial model because: first, the court is not under anyone's
influence and pressure, and it is the parties competing in the trial that will determine the out-
come of the case. The independence of judges can only be ensured by a system of safeguards
established in the law that allow justice to be administered independently of anyone's influence.

In conclusion, the author notes that the paradox of Russian law is that during the judicial
reform of 1991 in the Russian Federation there was a refusal to form a judicial corps through
elections. The procedure of appointing judges by the president of the country is proclaimed
a democratic conquest. This is the essence of contradiction. On the contrary, electability is
a sign of democracy and independence, and appointment is a characteristic of hierarchy and
subordination.

References

1. Bezrukov, S.S. (2016) Teoretiko-pravovye problemy sistemy i soderzhaniya printsipov
ugolovnogo protsessa [Theoretical and legal problems of the system and content of the prin-
ciples of the criminal process]. Moscow: Yurlitinform.

2. Motovilovker, Ya.O. (1978) O printsipakh ob"ektivnoy istiny, prezumptsii nevinovnosti
i sostyazatel'nosti protsessa [On the principles of objective truth, the presumption of inno-
cence and adversarial process]. Yaroslavl: Yaroslavl State University.

3. Yakub, M.L. (1960) Demokraticheskie osnovy sovetskogo ugolovno-protsessual’nogo
prava [The Democratic Foundations of Soviet Criminal Procedure Law]. Moscow: Moscow
State University

4. Dobrovolskaya, T.N. (1971) Printsipy sovetskogo ugolovnogo protsessa. Voprosy teorii
i praktiki [The principles of the Soviet criminal process. Questions of theory and practice].
Moscow: Yuridicheskaya literatura.

5. Cheltsov, M.A. (1946) Sistema osnovnykh printsipov sovetskogo ugolovnogo protsessa [The
system of basic principles of the Soviet criminal process]. Uchenye zapiski VIYuN. 6. pp. 117-146.

6. Smirnov, A.V. (2012) Sostyazatel'nost' v protsesse: segodnya i zavtra [Adversarial pro-
cess: today and tomorrow]. Ugolovnyy protsess. 3. pp. 66-70.

7. Vasilieva, E.G. (2013) Ugolovnyy protsess: dogmatiko-aksiologicheskoe issledovanie
[Criminal process: dogmatic axiological research]. Moscow: Yurlitinform.

8. Poznyshev, S.V. (1913) Elementarnyy uchebnik russkogo ugolovnogo protsessa [An
Elementary Textbook of the Russian Criminal Process]. Moscow: Tip. G.A. Lemana.

9. Syromyatnikov, B.I. (1915) Ocherk istorii suda v drevney i novoy Rossii [Essay on the
history of the court in old and new Russia]. In: Davydov, N.V. & Polyansky, N.N. (eds)
Sudebnaya reforma [Judicial Reform]. Moscow: Ob"edinenie. pp. 16-180.

10. Andreeva, O.1. (2000) Predely proyavleniya dispozitivnosti v ugolovnom sudoproiz-vodstve
[Limits of Dispositiveness Manifestation in Criminal Proceedings]. Tomsk: Tomsk State University.

11. Anon. (1993) Opredelenie Voennoy kollegii Verkhovnogo suda Rossiyskoy Federatsii
ot 14.10.1993 [Definition of the Military Collegium of the Supreme Court of the Russian
Federation of October 14, 1993]. Rossiyskaya yustitsiya — Russian Justitia. 24. p. 7.

12. The Constitutional Court of the Russian Federation. (1996) Po delu O proverke kon-
stitutsionnosti st. 418 UPK RSFSR v svyazi s zaprosom Karatuzskogo rayonnogo suda Kras-
noyarskogo kraya: postanovlenie Konstitutsionnogo Suda Rossiyskoy Federatsii ot 28.11.1996
Ne 19-P [On verification of constitutionality of Art. 418 of the Code of Criminal Procedure of
the RSFSR in connection with the request of the Karatuzsky District Court of the Krasnoyarsk
Territory: Resolution No. 19-P of the Constitutional Court of the Russian Federation of November
28, 1996]. [Online] Available from: http://www.consultant.ru/document/cons_doc_LAW_12563/.



52 A.M. bapanos

13. Karyakin, E.A. (2005) Realizatsiya printsipa sostyazatel'nosti v ugolovnom sudoproiz-
vodstve (voprosy teorii i praktiki) [Implementation of the adversarial principle in criminal
proceedings (theory and practice)]. Orenburg: Orenburg State University.

14. Tyrichev, 1.V. (1983) Printsipy sovetskogo ugolovhogo protsessa [The principles of
the Soviet criminal process]. Moscow: VY UuZI.

15. Davletov, A.A. (2003) Problema sostyazatel'nosti reshena v UPK neudachno [The
problem of adversariality has found no successful solution in the Criminal Procedure Code].
Rossiyskaya yustitsiya — Russian Justitia. 8. pp. 16-18.

16. Sheyfer, S.A. (2001) O nekotorykh problemakh sudebnoy reformy [About some prob-
lems of judicial reform]. Rossiyskaya yuridicheskaya doktrina v XXI veke: problemy i puti ikh
resheniya [Russian Legal Doctrine in the 21st Century: Problems and Ways to Solve Them].
Proc. of the Conference. October 3—4, 2001. Saratov: SGAP. pp. 77-78.

17. Polyakov, M.P. (2007) Printsip chistoy sostyazatel'nost' kak istochnik problem sudeb-
nogo sledstviya [The principle of pure adversarialism as a source of judicial investigation
problems]. Ugolovnoe sudoproizvodstvo — Criminal Judicial Proceedings. 1. pp. 36-39.

18. Rozin, N.N. (1914) Ugolovnoe sudoproizvodstvo: posobie k lektsiyam [Criminal pro-
ceedings: a guide to lectures]. 2nd ed. St. Petersburg: Pravo.

19. Baranov, A.M. (1998) Sostyazatel'nost' v ugolovnom protsesse [Adversarial process in
criminal proceedings]. Omsk: Yurid. in-t MVD Rossii.

20. Pikalov, I.A. (2006) Sostyazatel'nost' v sisteme printsipov ugolovnogo protsessa i ee
realizatsiya storonoy zashchity na dosudebnykh stadiyakh [Competitiveness in the system of
principles of the criminal process and its implementation by the defense at the pre-trial stages].
Law Cand. Diss. Ekaterinburg.

21. Vinitsky, L.V. (1999) Uravnyat' prava storon v ugolovnom protsesse [To make the
rights of the parties in the criminal process equal]. Rossiyskaya yustitsiya — Russian Justitia.
6. pp. 43-44.

22. Shestakova, S.D. (1998) Problemy sostyazatel'nosti v Rossiyskom ugolovnom
protsesse [Adversariality in the Russian criminal trial]. Law Cand. Diss. ST. Petersburg.

23. Darovskikh, S.M. (2001) Printsip sostyazatel'nosti i ravnopraviya storon v ugolovnom
protsesse Rossii [The principle of adversariality and equality of parties in the criminal process
of Russia]. Chelyabinsk: NTTs-NIIOGR.

24. Shamardin, A.A. (2001) Chastnye nachala obvineniya i stanovlenie printsipa dispozi-
tivnosti v ugolovnom protsesse Rossii [Private principles of the prosecution and the establish-
ment of the principle of disposition in the Russian criminal process]. Abstract of Law Cand.
Diss. Orenburg.

25. The Supreme Court of the Russian Federation. (1999) O praktike primeneniya sudami za-
konodatel'stva, reglamentiruyushchego naprav-lenie ugolovnykh del dlya dopolnitel'nogo rassledo-
vaniya: postanovlenie Plenuma Verkhovnogo Suda Rossiyskoy Federatsii ot 08.12.1999 Ne 84 [On
the application by the courts of the legislation governing the direction of criminal cases for additional
investigation: Resolution No. 84 of the Plenum of the Supreme Court of the Russian Federation of
08.12.1999]. [Online] Available from: http://mww.consultant.ru/document/cons_doc_LAW_25283/.

26. The Constitutional Court of the Russian Federation. (2005) On constitutionality of
the provisions of the Parts 2 and 4 of Article 20, Part 6 of Article 144, Paragraph 3 Part 1
Article 145, Part 3 of Article 318, Parts 1 and 2 of Article 319 of the Code of Criminal Proce-
dure in connection with requests of the Legislative Assembly of the Republic of Karelia and
the Oktyabrsky District Court of Murmansk: Resolution No. 7-P of the Constitutional Court
of the Russian Federation of June 27, 2005. [Online] Available from:
http://Awww.consultant.ru/document/cons_doc_LAW_54270/. (In Russian).

27. Darovskikh, S.M. (2001) Printsip sostyazatel'nosti v ugolovnom protsesse Rossii i
me-khanizm ego realizatsii [The principle of adversariality in the criminal process of Russia
and the mechanism of its implementation]. Law Cand. Diss. Chelyabinsk.

28. Shefer, S.A. (n.d.) Sudebnaya reforma, kogda narodu neobkhodimo pravosudie
[Judicial ~ reform  when people need justice]. [Online] Available from:
https://www.9111.ru/questions/777777777759105/ (Accessed: 29.09.2019).



