Becrauk Tomckoro rocynapcrsentoro yuusepcureta. [Ipaso. 2020. Ne 35

VK 343.1
DOI: 10.17223/22253513/35/10

N.T'. CMmupHOBa

SAIMTA UMYIIECTBEHHOT'O UHTEPECA
B YT'TOJIOBHOM CYAOIIPOU3BOJACTBE P® U AITOHUUN:
CPABHUTEJILHO-IIPABOBOI AHAJIN3

Tlpedcmasnenvt cpagHumMenbHO-NPasooll aHAIU3 U OCHOBAHHbIE HA HeM Gbl80Obl O
npucywux Poccuiickoti @edepayuu u Anonuu ocobeHHocmsx obecneueHus: u 3auumbl
UMYLYECMBEHHbIX UHMEPEeco8 Y 6 cepe yeonoeHo2o cyoonpoussoocmea. Haubonee
SAPKOUl MeHOeHyuell 6 céeme NOCMAGIEHHO20 GONPOCA SGISACMC s 3aWUma UMyue-
CMBEHHO20 uHmMepeca He MOAbKO Y, HAOCAEHHbIX NPOYECCYalbHbIM CMAMycoM 8
V20I068HOM Oele, HO U JUY, MAKOBO20 HE UMEIOUJUX .

KiroueBsie ciioBa: yeosnosHnoe ¢y0onpouzso0cmeo, nyOiudHOCmb, YaCmHblil UHmMepec,
V201068HO-NPOYECCYANbHASL CMPAMESUSL.

Crnenyer mpu3HaTh, YTO BOMpPOC 00 HMMYIECTBEHHOM HHTepece B cdepe
00pBOBI ¢ MPECTYMHOCTHIO SABJISAETCS HE TOJIBKO JOCTATOYHO aKTyaJbHBIM, HO H
HEOOBYHBIM. TpaguIMOHHO TOHSATHS MHTEPECa U UMYIIECTBA IPHMEHSIIOTCS B
cepe rpakIaHCKO-TIPABOBBIX OTHOLICHUH, B TUCIIO3UTUBHBIX OTPACIIIX IIpaBa.
[Ty6nuaHOE YyroJOBHOE CyIOIIPOM3BOJICTBO C MMIEPATHBHBIM METOJOM HPaBOBO-
IO PeTryIHpPOBaHUS HE SBILICTCS TPAAUIIHOHHOM c(hepoil It TOCTaHOBKH BOIIPO-
ca 0 3alliTe UMYIIECTBA U 3aKOHHBIX HHTEPECOB JINYHOCTH, C HUM CBSI3aHHBIX.

ITosToMy Xxo0Tenoch OBl ONPEICTHUTHCS C COJACP)KATEIBHBIM HAIIONHEHHEM
KOHIENTYabHBIX TEPMHUHOJIOTUYECKUX €AMHHUIl. B dacTHOCTH, moyiaraeM, 4ro
HUMYIIECTBO CIEAYET PacCMATPUBATH HE TOJNBKO KaK OTAENBHYIO BEIlb, HO U KaK
HEKYIO0 COBOKYITHOCTh MaTepualibHbIX LeHHocTel (cT.cT. 133—135 'K P®), a pas-
HO uMymecTBeHHbIe mpasa (cT.cT. 301, 303 I'K PD). B cBoro ouepens, moa uHTe-
pecoM cienyeT MOHUMAaTh TOTPEOHOCTHOE OTHOIICHUE K KaKOMY-TH00 00BEKTY.

B kagectBe 00BeKTa Il cpaBHEHMS M30paHa SIMOHMSA, ee YTOJOBHOE CyI0-
MPOM3BOACTBO. ITO OOYCIIOBICHO PSIOM B3aUMOJOTIONHIOMUX (hakTopoB. Tak,
HECMOTPS Ha 3HAYUTENIFHYIO IJIOTHOCTh HACENCHMS, TPOXKUBAIOIIETO HA MaJIOH
TEPPUTOPHUH, HO CONOCTABUMOI'O MPU 3TOM C YHCIEHHOCTbIO HacesneHus B PO,
SInoHMS OTHOCUTCS K CTpaHaM C KpaiiHe HU3KHM YPOBHEM IIPECTYNHOCTH.
Bo-BTOpBIX, CaMOOBITHOCTH YTOJOBHO-TIPOIECCYaTbHOTO 3aKOHOJATEIbCTBA
AnoHun npegonpeenseTcsi 3aMETHBIM BIUSHUEM Ha €r0 pa3BUTHE KaK POMaHO-
repMmaHckoi cuctemsl npasa (nepBbeid YIIK fAnonun 1880 r. ¢ kimaccuueckum
MPeIBAPUTEIBEHBIM CIIEACTBUEM (PPAHIY3CKOTO TUMA ObLI MPUHIT HAa OCHOBE
MPOEKTAa, MpeIoskeHHOTo (ppaniry3om I'. ByaccoHamoM), Tak U aHIIIO-CAaKCOHCKOH
CHCTEMBI MpPaBa, MOCKOJIbKY JeicTByrommi B Hactosimee Bpems YIIK Smonun
1948 r. ObLT IPUHAT BO BpeMs IEHCTBUS OKKymaruoHHoro pexknma CIIA. Yka-
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3aHHBIE 0COOCHHOCTH, a TaK)Ke TeppUTOpHabHast 01u30cTh Tpanun PO u Ano-
HUH TIPEAOTIPEISIIIN aKTyaJIbHOCTD TIOCTaBJIEHHOTO BOIIPOCA.

Kak mpezncraBnsercs, aHaIM3 HMMYIIECTBEHHOTO HHTEpEca BO3MOXKEH IIO-
CPEICTBOM OIICHKH Yepe3 MpU3My IyOIMYHOTO WM YaCTHOTO Hayaja B YTrOJIOB-
HOM Tiporiecce Snonnn u PO.

[TyGnn4HBIA UMYILIECTBEHHBIN HHTEPEC rOCYAapcTBa Hanbosiee PKO MPOsBIs-
ercsi B BbIOOpE OMpeesIeHHOH yronoBHO-TpoleccyaabHON crpateruu. M3 Bcex
CTpaTeruii, CYIECTBYIOMNX B HACTOSIIEE BPEMsI, MOYKHO BBIIICTUTH CIICIYIOIINE:

1. 3amuTa npaB u cB00OT OOBUHSAEMOTO.

2. YTroJ0BHOE Npecie0BaHuE.

3. ConuanpHast MOAJepKKa OOBUHIEMOTO.

4. ConmanpHasi TOAAEPKKA MTOTEPIIEBIIETO.

5. PanmonansHOCTH U 9(h(heKTHBHOCTH YTOIIOBHOTO CYAOIPOHU3BOICTBA.

6. ITpumupenwue [1. C. 24].

AHanu3 ocoOeHHOCTEl IPOU3BOCTBA 110 YIOJOBHBIM JA€TaM Ha TEPPUTOPUU
SlmoHUN CBUAETEIHCTBYET O MPHOPUTETE ABYX CTPATETHi — YTOJIIOBHOM IIpecie-
JIOBaHUU M PAllMOHATIEHOCTH U 3 (HEKTUBHOCTH YTOJIOBHOT'O CYJOMPOU3BOICTBA.

IIpuopureTHoe 3HaueHHE CTPATETHM YTOJIOBHOTO MpECieIOBAHUS Ipocie-
JKUBaeTcss B Takmx xapakrepuctukax YIIK SlmoHWm, kak JIMTEThHBIE CPOKH
3ajep KaHus, MPEUMYIIECTBEHHOE 3HAUYEHHE TAKOTO BHIA JOKA3aTeNbCTBA, KaK
MIPU3HAHKUE BHHEI, 4 Takke 0cobast posib MPOKYpPOPOB B YTOJOBHOM IIpoIiecce.
B wactHOCTH, SIMOHCKHE MPOKYpPOPHI MOTYT MPUOOIIATh K JENy HMPaKTHYECKH
mo0bIe JOKa3aTeNbCTBA, IMOKA3aBIIMECS MM BaKHBIMH, 3aJep)KUBATh JFOOBIX
MOA03PEBAEMBIX Ha CPOK 110 25 CYTOK C IMOYTH TapaHTUPOBAHHOW CAHKIUEH CO
CTOPOHBI Cy/a, KOHTPOJIMPOBATH OOIIECHHE TTOI03PEBAEMOT0 U aJIBOKATa (BIUIOTh
JI0 MOMEHTa TIPeIbsBICHUS (OPMATLHOIO OOBUHEHUS TIepe1 TUIIOM CyJa), po-
W3BOJIFHO Ha3HAYaTh BpeMs M KOIUYECTBO IOMPOCOB. boiee Toro, mo nemam
n3aiiTaKky, KOTOpBIE MPOXOIAT 0€3 WHHIMUPOBAHUS YTOJOBHOTO Tpoliecca U
(hopManbHOCTEH, MPOKYPOP MOXKET MecsllaMd COOHMpaTh MoKa3aTelbHYIO0 0a3y
nepe]t peabsBICHHEM (OPMATLHOTO OOBUHEHMSI.

B cBoro ouepenp, pauoHATBEHOCTE U d()(EKTHBHOCT YTOJIOBHOTO CYAOIPO-
W3BOJICTBA KaK CaMOCTOSITEJIbHASI YTOJIOBHO-TIPOLIECCYabHAsI CTPATETUs Mpe.-
ctapyieHsl B YIIK SInoHWM NpUHIMIIOM 11€7€CO000pa3sHOCTU: JTUIO0 MOXKET OBITh
OCBOOOKIEHO OT YTOJIOBHOH OTBETCTBEHHOCTH B CBSI3M C «HEIIEIECOO0Opa3HO-
CTbIO Ha3HAYEHUSI HAKa3aHUS.

Taxkoit MOAXO0Z MO3BOJIICT B MPEBEHTUBHOM IMOPAAKE CHMXKAThb pacXodbl Ha
YTOJIOBHO-TIPOLIECCYaIbHBIA MEXaHU3M pearupoBaHusl Ha IPECTYIHOCThb CO CTO-
POHBI TOCYAAPCTBa U TOBBIIIATH SKOHOMHYECKHI dPQeKT, oOecreunBast 3amuTy
HUMYIIECTBEHHOTO IyOIMYHOT0 HHTEpECA B YTOJIOBHOM CYyIOIIPOM3BOICTBE.

OTOM e IeTN CIOCOOCTBYIOT U 0COOBIe IOPSIKH, KOTOPBIC MOTYYUIN CBOE
pa3BUTHE B AMOHCKOM IpOLecCyajbHOM IpaBe. B uacTHOCTH, B HacTOAIEE Bpe-
Ms YIIK SInoHuu peryaupyeT npouenypy U NOopsaoK 3aKI0UeHus 10cy1e0HOro
COTJIAIICHUS O COTPYJHUYECTBE MO KOHKPETHBIM COCTABaM IPECTYIUICHHUH (B3sI-
TOYHHYECTBO, OPraHU30BAHHOE MOIICHHUYECTBO, HAPYIIECHHUS AHTHMOHOIIOJIb-
HOT'0 U HAJIOrOBOT'O 3aKOHOAATENbCTBA U T.11.).
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[TyOnuuHBI UMYIIECTBEHHBIN HHTEPEC HAXOIUT CBOE mposiBieHue u B YIIK
P® B Bune unctutyta cynebnoro mrpada (ct. 25.1 VIIK PO), nanoxenus ape-
CTa Ha UMYIIECTBO B LIEJISIX €ro nocneayomeil konpuckanuu (cr. 115 YIIK PO)
U T.IL

He menee 3naunmma B YronoBHO-TIporieccyallbHOM Konekce P® u 3ammra
YaCTHOT'O UMYIIECTBEHHOTO HHTEpECa.

B VIIK P® 3akpemieHo MHOIO IIPOLECCYaIbHBIX HOPM, KOTOPBIE 3aIIUIIAI0T
HUMYIIECTBCHHBI HHTEPEC YIACTHUKOB IMIPOIECCa U KOTOPHIM CIIENyeT OaTh I10-
JIOXKUTENBHYIO OICHKY:

— peabunutanus (r. 18 YIIK POD);

— HaJIO)KEHHE apecTa Ha MMYIIECTBO B LIENAX BO3MEILICHUS BpeAa, MPHUH-
HeHHoro npectyruieHneM (ct. 115 YIIK PO);

— rpaXkKIaHCKUI MCK B yrosoBHOM fejie (cr.cT. 44, 54 VIIK PO u np.);

— npumupenne cTopoH (ct. 25 VIIK P®) u nesrensHoe packasaue (cT. 28
VIIK PO) u T.10.

Opmnako KpaifHe MHTEpECeH MOAXO0Jl POCCHHUCKOTO 3aKOHOJATENsI, KOTOPHIH
o0ecrieunBaeT 3allUTy UMYIIECTBEHHBIX HHTEPECOB HE TOIBKO YUaCTHHKOB YTO-
JIOBHOTO CYAONPOU3BOJICTBA, HO U JIMI], HE HA/ICNEHHBIX MPOLECCYaTIbHBIM CTa-
tycom. Tak, B cootBercTBuH ¢ pemenneM KC P®! or 31 suBaps 2011 r. Ne 1-IT
MIPU3HAETCS JOMYCTUMBIM HAJIOKEHUE apecTa Ha UMYILECTBO JIAI, He 00Jagaro-
mux MpoHecCyaJIbHbIM CTAaTyCOM, HO HECYIIUX IO 3aKOHY BBITCKAIOIYHO W3
MIPUYMHEHHS BpeJa MaTepUalbHYI0 OTBETCTBEHHOCTD 3a JIEHCTBUSI MOI03peBae-
MOTO T 0OBHHIEMOTO.

U 3T0 B mONTHOI Mepe COOTBETCTBYET CTPATETHSIM 3aIlIUTHI NPaB JIMIYHOCTH U
HA3HAUCHUIO YTOJIOBHOT'O CYJIONIPOU3BOACTBA.

B nocnennee Bpemst Bce OosIbliiee pacipocTpaHeHUE IPUOOPETaOT HOPMBI B
VIIK P®, nmosiBieHne KOTOPBIX SBISETCS SIPKUM TPOSBICHUEM YaCTHOTO MMY-
[IECTBEHHOTO0 WHTEpeca, OJJHAKO HE B OOIIeM MOHMMaHWH, a MPUMEHUTENBHO K
OTIpeieNICHHON KaTeropuu jui. Peus uaer o gopmupyromeMcs 0coboM Mpous-
BOJICTBE — IPOM3BOJICTBE MO JelaM 00 SKOHOMHUYECKHX IPECTYIUICHUSX, Mpe-
CTYIUICHUSIX B cpepe MpeAnpHHNMATEIIECKOW, KOMMEPUIECKOH NesITeNbHOCTH, TI0
JenaMm npennpuHumareneil [2]. B uactHoctH, yke ceifuac MOXXHO IOBOPHUTH O
HOPMAaTUBHO NPHU3HAHHOH crenn(uke BO30YKICHUS YTOJOBHBIX N MO PSITy
COCTaBOB MpecTymieHuid. B cooTBeTcTBUU ¢ 4.u. 7-9 cT. 144 VIIK P® ocobas
MpoIeypa MPOBEPKH COOOMICHUSI O MPECTYIUICHUU NPETyCMOTPEHA U BO3-
Oy>XKIEeHHUS YTOJMOBHBIX Jien 1o cT. 198 YK PO (ykimoHeHue (pU3MUECKOro JuIa
OT yIJIaThl HAJOroB, COOPOB M (MIIK) (PU3NUECKOTO JUIA — MJIaTeIIbIIUKa CTpa-

! Mo neny o mpoBepke KOHCTUTYLMOHHOCTH MOJIOKEHMI yacTeil mepBoii, TpeTheil u AeBATON
cratbu 115, myHkTa 2 yactu mepBoil cTathbu 208 YTOJOBHO-IPOLIECCYATBHOTO KOJEKCa
Poccuiickoit @enepanuu u ab3ama aesaroro myHkTa | cratem 126 depepanbHOro 3akoHa
«O HecocTOATENBHOCTU (OAaHKPOTCTBE)» B CBA3U C KaJ0OAMH 3aKPBITOIO aKIMOHEPHOTO 00-
mectBa «HenBmKuMocTe-My, 00I11eCTBa ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO «CoJIOMaTHH-
ckoe xiebonpuemHoe npexnpustie» u rpaxknanku JIL.U. Kocrapeoii : nocranosnenne Kon-
crutynuonHoro Cyna P® or 31.01.2011 Ne 1-IT // Bectauk Koncrurymmonuoro Cyna PO.
2011. Ne 2.
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XOBBIX B3HOCOB OT YIUIAThI CTPaXOBBIX B3HOCOB), cT. 199 YK P® (ykinonenue ot
YIUTAThI HAJIOTOB, COOPOB, TIOUICKANIUX YILIATe OpraHu3auel, u (HiIu) cTpaxo-
BBIX B3HOCOB, TIOJIKAIUX YIUIATE OpraHU3alMell — IIATeIbIUKOM CTPaXxOBBIX
B3HOCOB), CT. 199.1 YK P® (HeucnosHeHre 00s13aHHOCTEN HAJIOrOBOrO arcHTa),
cT. 199.3 VK PO (ykimoHeHue cTpaxoBaTellss — (PU3MUYECKOro JIMIA OT YIUIATHI
CTPaXOBBIX B3HOCOB Ha 00S3aTENBHOE COMUATBHOE CTPAXOBAHKE OT HECYACTHBIX
Clly4aeB Ha TPOU3BOJACTBE M MNPO(ECCHOHATBHBIX 3a00JICBaHUNA B TOCYAAp-
CTBEHHBIN BHEOIOpKeTHBIN (oHN), cT. 199.4 YK P® (ykimoHeHue cTpaxoBarens-
OpTaHM3allid OT YIUIATHl CTPAXxOBBIX B3HOCOB Ha OO0S3aTEIBHOE COIMAIHHOE
CTpaxOBaHUE OT HECYACTHBIX CIy94aeB Ha MPOHM3BOJCTBE M MPO(PECCHOHATBHBIX
3a005eBaHMH B rOCyJapCTBEHHBII BHEOIODKETHBIN (hOHN).

He menee 3HaumMbIe 0COOCHHOCTH MIPEAYCMOTPEHEI B OTHOIICHHN U30paHMUs
MEpHI TIPECEUYEeHHs B BHUE 3aKI0YeHUs moa ctpaxy. Tak, 4. 1.1 ct. 108 VIIK
P® mpenycmarpuBaeT 3ampeT NPUMEHEHHUS 3aKIIOUYCHHUS MO CTPAXKY B KAUeCTBE
MEphl TPECEYCHUST MO OTACIBHBIM COCTaBaM 3KOHOMHYECKHX MPECTYIUICHUH,
COBEPLICHHBIX B cepe MpeAlpHHUMATEIECKON EATEIBHOCTH, KPOME CIIydaeB,
KOTJa MOI03PEBACMBIl MJIM OOBHHSEMBIH HE MMEET MOCTOSHHOTO MECTa JKH-
TENBCTBA Ha TeppuTopuu Poccuiickoit denepanuu, ero JIMYHOCTh HE YCTAHOB-
JIeHa, M HapylleHa paHee m30paHHas Mepa MPeceUeHus MO0 OH CKPBUICS OT
OPTaHOB TIPEIBAPUTEIHLHOTO PACCIICIOBAHMUS WM OT CYa.

Bce 310 1103BOINISAET CAENaTh BHIBOJ O BEIOOPOYHOM MOAXO0/IE 3aKOHOAATENS K
3alIMTe UMYLIECTBEHHOI0 YaCTHOTO HHTEPEeca B YrOJIOBHOM CY/IOIPOHU3BOJICTBE,
9TO TPOTHBOPEUYUT KOHIENINN TOITOCPOYHOTO COMHATBHO-YKOHOMHYECKOTO
passButus Poccuiickoit @eneparuu Ha niepuon 1o 2020 r.L, B KOTOpO# OoTMedYa-
€TCsl KpaliHe BHICOKHI YPOBEHb COI[MATIBHOTO HEPABCHCTBA B KAUSCTBE OHOM U3
HWHCTUTYIIHUOHAJIbHBIX HpO6J'IeM, 4TO, YBbI, IPOABJIACTCA U HA YPOBHC YI'OJIOBHO-
MPOIIECCYATFHOTO PETryIHPOBAHUS.
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Although public criminal proceedings with an imperative method of legal regulation are
not a traditional area for protecting of property and legitimate interests of the individual asso-
ciated with it, the appointment of criminal proceedings (Article 6 of the Russian Criminal
Code) and the Constitution of the Russian Federation (Article 2) determines the need to
ensure the rights and freedoms of the individual in all state activities. The article analyzes
property interest by testing it through the prism of public or private beginnings in the criminal
proceedings of Japan and Russia.

Public property interest of the state is most clear in the choice of a certain criminal pro-
cedural strategy, of which two - criminal prosecution, and the rationality and effectiveness of
criminal procedure - prevail in Japan.

The priority of a criminal prosecution strategy can be seen in such characteristics of the
Criminal Procedure Code (CPC) of Japan as long detention periods, the priority of such type
of evidence as a guilty plea, as well as the special role of prosecutors in criminal proceedings.
In its turn, the rationality and effectiveness of criminal proceedings as an independent crimi-
nal-procedural strategy are presented in the CPC of Japan by the principle of expediency.
Public and private property interests are also manifested in the CPC of the Russian Federation
that fully corresponds to the strategies of protecting the rights of the individual and the ap-
pointment of criminal proceedings.

Recently, the norms in the CPC of the Russian Federation, the emergence of which is
a clear manifestation of private property interest not in general understanding, but concerning
a certain category of persons, are becoming more widespread. We are talking about the
emerging special production - proceedings in the cases of economic crimes, crimes in the
sphere of business, commercial activity and cases of entrepreneurs. The above enables us to
conclude that the legislators’ selective approach to protecting property private interest in
criminal proceedings is contrary to the Concept of long-term socio-economic development of
the Russian Federation for the period before 2020, which is marked by a high level of social
inequality as an institutional problem, which, alas, manifests itself at the level of criminal
procedure.
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