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MU Kazapuna

OTBOJ U CAMOOTBO/I CYJIbU KAK TAPAHTHUS HE3ABUCUMOCTHU CYJEN

AHaJIM3HUPYIOTCS OTBOJ M CAMOOTBOJ CYZIBH B YTOJIOBHO-IIPOLIECCYAIBHOM 3aKOHONATENILCTBE KaK TapaHTUH HE3aBHCHMOCTH CyJeit
U BBIABICHHIO ¢ 3(p()EeKTHBHOCTH B MPaBONPHUMEHHUTENBHON MpaKkTHKe. PacCMOTpEeHBI HEKOTOpbIe MPOOIEMbI 3aKOHOIATEIbHOM
(hOopMyIHPOBKH OCHOBAHHH JUIS OTBOJA CYAbH, 0CO00€ BHIMAHHE Y/SIECHO KaTEeTOPHU HHBIX 0OCTOSATENHCTB, JAIOMIUX II0BOJ I0JIa-
rath, YTO CyZbs 3aMHTEPECOBAH B HCXOJE YroJIOBHOTO Jena. [Ipeiaraercst KoOppeKTHpOBKa HOPMAaTHBHOI'O PETYJIMPOBAHUS OCHOBA-

HUH JUIS OTBOJIA CYIbU.

KiroueBble ¢j10Ba: OTBOJ CyJbU; CAMOOTBOJ CyIbH; TAPAHTUH HE3aBUCHMOCTH Cyel; KOH(IUKT HHTEPECOB; YTOJIOBHOE CYAOIPO-

HU3BOJICTBO.

[IprHIMOB! YTOJOBHOTO CYAONPOU3BOACTBA Kak (yH-
JTAMEHT YTOJIOBHO-TIPOLIECCYAIbHOW MOJIUTHKU U €€ JIaK-
MYC ABJIAIOTCA MPECAMCTOM HCCJICAOBAHHWA MHOT'UX Yy4e-
HBIX-TIporieccyanucToB [1-6]. MIMeHHO uxX cucrtema ca-
MBIM HATJISTHBIM 00pa3oM JIEMOHCTPUPYET MPHOPUTETHI
OXpPAaHSAEMBIX 3aKOHOM HHTEPECOB, UX 3HAYMMOCTH IS
OTIpeIeIICHUS BEKTOpa pa3BUTHS YTOJIOBHO-
MIpOIeCcCyaTbHON TIOUTHKH.

HezaBucumocTs cynmeii B KadecTBe MpHHIMIA ObLIA
BeeneHa B YIIK PD depepansupiM 3akoHoM «O BHece-
HUU W3MEHEHHH B OTACIbHBIC 3aKOHOAATEIFHBIC AaKTHI
Poccuiickoii ®expeparuu» or 02.07.2013 r. Ne 166-D3'.
3anmaveit, cTOSIIEH mepes rocyJapCTBOM, B JIMIIE 3aKOHO-
JlaTels 3aKpenuBIIUM KakoW-1u00 MPUHIMUI B OTpacie-
BOM 3aKOHOJATENILCTBE, SIBISICTCS HE CTOJBKO HAaIHMYe-
CTBOBAaHHUE NAHHOTO NpHUHIMIA (HOPMAIBLHO, CKOJIBKO €ro
peanuzaus. Takas 3agada uMenia MECTO | IPH 3aKpernie-
HUM npuHuuna Hesasucumoctu cygeil B YIIK PO. Tak,
Ha Bceepoccniickom cre3ne cyneit 2016 r. OpUTO OTMeUe-
HO, YTO OJHUM W3 OCHOBHBIX HAIIPaBIICHUH Pa3BUTHUS CY-
neOHoi cucteMbl Poccru SIBISETCS peanu3aliiisi IPHHII-
Ia HE3aBHCHUMOCTH M OOBEKTHBHOCTH NPH BBHIHECEHUH
CyIeOHBIX pelIeHu U onpeaeneHui [7].

OTBeT Ha BOIPOC, 00eCTIeYnBACTCS JIM MPUHIIUI He3a-
BUCHUMOCTHU cyueﬁ B YI'OJIOBHOM CyAOIIPOU3BOJACTBE U YTO
HEOOXOMUMO JIJIsl €r0 pealiu3alliy ToCyAapCTBOM, MOKHO
MOJIYUYUTh MPU aHAJIM3€ MPOUECCYaIbHBIX FapaHTl/Iﬁ JaH-
Horo mpuHIMNa. [IpobieMa ompeneeHus mporeccyanb-
HBIX TapaHTUH, BBIBJICHUS UX HECOOXOIUMOCTH M JIOCTa-
TOYHOCTH JUIsI OOECICUeHUs MPHHIUIA HE3aBHCUMOCTH
CyIeil B YTOJOBHOM CYAOIPOHM3BOICTBE SBISCTCA AKTY-
ANBHOM, MOCKONBKY 3(P(PEKTHBHO AEUCTBYIONINE MPOIEC-
CyaJbHbIC TApAaHTHH HETOCPEACTBEHHO BIHAIOT HA CaMO-
CTOSATENIFHOCTh W HE3aBHUCHMOCTh CyHEW M, KakK Clel-
CTBHE, Ha KAYECTBO MPABOCY U 110 YTOJIOBHBIM JIE]IaM.

3HayeHWE peaNn3aluy IPOIECCYAIbHBIX TapaHTUH
3aKJIFOYACTCS HE TOJBKO B 3alllMTE CBOOOIBI CO3HAHHS U
BOJIM CYJIbH MPH PACCMOTPEHHH YTOJIOBHOTO jejia — obec-
IIEYCHUU HE3aBUCUMOCTH CYJIBHU IUIS CAaMOTO CYIbH, HO U
B TIPEJIOCTABICHUHN 3alIUTHl 3aKOHHBIX HHTEPECOB IPYTHUX
YYaCTHHKOB YTOJIOBHOTO CYyIONPOW3BOACTBA B CIlydae
BBISBIICHUS KAKHX-THOO (DaKTOB, CHUTHAIM3HUPYIOMIHX O
3aBHCHMOCTH CYIbH B KOHKPETHOM JieJie — 00eCIeYeHUH
HE3aBUCUMOCTH CyIbH ISl HHBIX YYaCTHUKOB YTOJIOBHO-
ro CyIonpon3BoacTBa. Tak, mojoxenne cT. 6 KoHBeHIu
0 3aIllWTe MpPaB YEIOBEKAa W OCHOBHBIX CBOOOJ TJIACHT:
«Kaxmpril B cimydae cropa 0 ero rpaXIaHCKUX IpaBax U

00513aHHOCTSX WM IPHU NPEABSIBICHUN €My JI000TO yro-
JIOBHOI'O O6BI/lHeHI/lH HUMECT IIpaBO Ha CIPaBEAJIMBOC U
nmyOIMyHOe pa3oMpaTeNnbCTBO Jefia B pa3yMHbIH CPOK He-
3aBUCUMBIM H 6eCHpI/ICTpaCTHI)IM CyaoM, CO3JaHHBIM Ha
OCHOBAaHHUHU 3aKOHa» [8]. DTo mpaBWIIO MpEACTABISAETCS
HalpaBJeHHBIM HEIIOCPEJCTBEHHO Ha 3alluTy IIpaB
YYaCTHUKOB YTOJIOBHOTO CYIOIPOW3BOJCTBA M PEaN3y-
IOIINM HE3aBHCHUMOCTH CyJNIell B KOHTEKCTE OOecreueHHs
MIpaB YYACTBYIOUINX B JIEJIE JIUII.

Takoif ocoboif mporeccyanbHON TrapaHTHEl He3aBH-
CUMOCTH CyJed, OXpaHSIOLIEH MpaBa U 3aKOHHbIE MHTE-
PECHl YYaCTHHKOB YTOJIOBHOTO CYIOIIPOM3BOJCTBA U CO-
3/1afolIel yCIOBHA I peaji3aliy MpaBa Ha pa30upa-
TEJIBbCTBO 6eCle/ICTpaCTHLIM, a I0TOMY HEC3aBUCHUMbIM
CyJIOM, SBIISIETCS BO3MOXKHOCTh OTBOJa M CaMOOTBOJA
CYJIbH.

lapanTuss oTBOma sBISIETCST HEOOXOAMMOI mpearo-
CBUIKOM COONIOZCHUSI TpaB W 3aKOHHBIX HHTEPECOB
YY9aCTHHKOB YTOJIOBHOTO CYIOIPOM3BOJICTBA U TPEACTaB-
nseT co0OW yCTpaHeHHE W3 TpoIlecca TOTO CYOBeKTa,
OOBEKTHBHOCTh KOTOPOTO IO TE€M WM WHBIM MPHUYNHAM
BbI3bIBaeT comHenws [9. C. 78]. OTBog M CcaMOOTBOJ
CyIbH B CPaBHEHUH C MHBIMH NPOLECCYaTbHBIMH TapaH-
THUSMHU HE3aBUCHMOCTH CyZAeH (3ampeT HapyIIeHHUs TailHbI
COBELaHMUA CyJeH; 0O0A3aHHOCTh HEMOCPEICTBEHHOTO
UCCJIEOBAaHMsI CYAbEH J10Ka3aTelbCTB MO YTOJIOBHOMY
JieNly; TpaBO CY/AbH, OCTaBILErocs B MEHBIIMHCTBE, Ha
0co00e MHEHHE IIPU KOJJIETHAJIBHOM PacCMOTPEHHH Jie-
na) sBiIseTcs OOBEKTMBHPOBAHHOW IpOIECCYyalIbHOM ra-
paHTHEH: eciaM WHbIE TapaHTHUH CO3JAIOT YCIOBUS JUIs
HOPMAJIFHOTO TEYEHHS XOJa YTOJOBHOTO CYAOIPOH3BOI-
cTBa, o0eperarwT CBOOOMY CO3HAHUS W BOJNH CYABU, TO
BO3MOKHOCTB OTBOJIA MJIM CAMOOTBOZA CYAbU MPEJOCTaB-
JISIeTCA, €CITU CO3HAHKE WIIH BOJIS CYIbH YK€ He SBIISIOTCS
CcBOOOHBIMH B LIEJSIX €TO OTCTPAHEHHUS.

3akoHOmATENIeM  3aKpPEIUIEHBI  yTOJIOBHO-IIPOIIEC-
CyalbHblE HOPMBI, KOTOPBIE OINPENENSIOT O0OCTOSATEIb-
CTBa, UCKIIIOYAIOIINE YYacTHe B MPOM3BOJCTBE IO Yro-
JIOBHOMY JIeJly W TIOPSIOK YCTpPaHEHWS TeX MM WHBIX
YYaCTHUKOB YTOJIOBHOTO TIpollecca OT BBHIITOJHEHHS HX
npoLeccyaibHbIX (QyHKIUH, B TOM YUCIIE U CyeH.

Cympst MOXET OBITh OTCTPaHEH OT PacCMOTPEHHUS
KOHKPETHOTO YTOJIOBHOTO [eNla TPH HAJHIUH OIpe]ie-
JICHHBIX 00CTOATENBCTB. JlaHHBIE OOCTOSTENBCTBA KOH-
kpetm3upoBanel B cT. 61 YIIK P®: cynmes He Moxker
Y4acTBOBATh B MIPOM3BOJICTBE IO /I, €CIIM OH: SIBIAETCS
MOTEPIEBIINM, TPAKIAHCKAM HCTIOM, TPaXXKIaHCKIM
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OTBETYMKOM WM CBHJIETEIEM II0 JaHHOMY YTOJIOBHOMY
JIelly; y4acTBOBAJI B KadecTBE IPHUCSHKHOTO 3acelnaTeds,
JKCIEepTa, CHEeNUAUCTa, IEPEeBOJUNKA, OHSITOTO, CEKpe-
Tapsi CylneOHOro 3acelaHMs, 3allUTHHKA, 3aKOHHOTO
NpE/ICTaBUTENSl MOJ03pPEBAEMOro, OOBHHIEMOTO, Mpea-
CTaBUTENsI TOTEPIIEBILEro, TIPaXJaHCKOTO HCTHA WIN
TPaXIAHCKOTO OTBETYMKA, JIO3HABATENs, CIEeI0BaTels,
MIPOKYpopa B IPOM3BOACTBE II0 IAAHHOMY YTOJOBHOMY
JIeITy; SBJSETCS ONMM3KUM POACTBEHHUKOM HIIM POACTBEH-
HUKOM JIF0O0OTO U3 YYaCTHHUKOB IPOU3BOACTBA IO YTOJIOB-
HOMY JIeIy.

Hapsity ¢ oOmmmu 0CHOBaHMSAMH UL OTBO/IA TIpHUMeE-
HUTEIBHO K OTAENBHBIM CyOBEeKTaM 3aKOHOM YCTaHOBIIE-
Hbl U [OOIIOJIHUTCJIIBHBIC OCHOBAHHA: B COOTBETCTBUU C
nonoxeHusaMu ct. 63 YIIK PD cynps, mocraHOBUBLIMH
NPUTOBOp, HE MOXKET NEepecMaTpHBaTh €ro B ameuIsiiu-
OHHOM WJIM KacCal[HOHHOM IIOPSIKE, YTO MHCKIIIOYaeT
JIMYHYIO 3aMHTEPECOBAHHOCTH CYJAbH, a TaKKe rapaHTH-
PYeT HEe3aBHCHUMOCTD Cy/Ieil BBIIIECTOSNIINX HHCTAHIUH.

Anammz 100 cyaeOHBIX aKTOB CyIOB II€pPBOI HMHCTaH-
MU, KOTOPHIMU OBLIM YIOBJIETBOPEHBI XOIaTalCTBa, 3a-
sIBIIEHUSI 00 OTBOJIE CYABH M CYOCOHBIX aKTOB CYIOB
aneJUIIMOHHON U KacCallMOHHOW MHCTAHLUN, KOTOPBIMU
OBUTH OTMEHEHBI PEUICHHS CyIOB NEpBOM MHCTAHLIUHU IO
OCHOBAHMIO HE3aKOHHOT'O COCTaBa Cy/Aa WM HApyIICHHS
npouenypsl otBofa (tabn. 1-4)?, mokasblBaeT CIENYIO-
IIME PE3YJIbTATHL

Tab6numa 1
OcHoOBaHMsI 0TBO/IA H CAMOOTBO/IA CYAbH B CYJe0HBIX aKTAX
POCCUiiCKUX CY0B M HX JI0JIS1 OT OOIEro Yucia
Y/IOBJIETBOPEHHBIX X01aTAHCTB H 3asiBJIeHUil

Homns ot
o01iero
qucna, %

OcHOBaHHsI OTBO/Ia U CAaMOOTBOA CyaAbH

MPU3HAHUE CYABU MOTEPIIEBIINM, TPAXKIAHCKAM HCTIIOM,
TPaXIaHCKIM OTBETYMKOM HJIM CBUIETEIEM IO JaHHOMY
YrOJIOBHOMY feny. JIpyrumMu cioBaMu, CyJibsi CTAHOBHUTCS
HOCHTEJIEM JBOMHOTO CTaTyca: BBIMOIHIET POJIb CY/IbH, a
TaK)Ke JIPYroro y4acTHHKA YTOJOBHOTO CYyIONPOU3BOJI-
CTBa, HAIPUMEp CBHJIETEINS, YTO MOXKET IOBIHATH Ha
00OBEKTHBHOE BBIHECCHHE pemieHus. OIHAKO B CyIeOHOM
MPAKTUKE YIOBICTBOPSUINCH M XO/IaTAlCTBa, U 3asBICHHS
00 oTBOZE, KOT/Ia CyIbsl KaKk TaKOBOW HE MMEN CTaryca
CBHJIETENS, HO ABIIICS (DAKTHIECKH OUeBUIALEM?.

OmHaKo B IIEJIOM HCCIEeIOBAaHNE CYACOHBIX aKTOB ITO-
Ka3ajio, 4YTO 3HAYUTEJIbHOE KOJIMYECTBO OCHOBAHUN IS
OTBOZA W CAMOOTBOJA CYZAbH, BO3HHKAIOIIUX B IPaBO-
MPUMEHHUTEIBHON TPAKTUKE, HE OTPa)XCHO B YTOJIOBHO-
MpoIecCyalbHOM 3aKOHOJATeNbCcTBE. Bce 3t 00CTOs-
TenbcTBa OTHOCATCA K 4. 2 ¢T. 61 YIIK P®, rae ucnois-
30BaH OOMIMH KPHUTEPH, CTaBAMIMN MO COMHEHHE 00b-
EKTUBHOCTh M OECHPHUCTPACTHOCTh CYJIbH W JICTAFOIIHIA
HEBO3MOXHEIM €T0 YYaCTHE B IPOHM3BOJICTBE 110 KOHKPET-
HOMY JETY: CyIbs HE MOXET YyJ4acTBOBATH B pacCMOTpe-
HUHM YTOJIOBHOTO Jejia B CIy4asX, €CII MMEIOTCS HHEIC
00CTOSATENIbCTBA, JAIOIIME OCHOBAaHME I10JIaraTh, 4YTO OH
JIUYHO, TPSMO WJIH KOCBEHHO, 3aMHTEPECOBAH B HCXOJE
JTAaHHOTO yrosioBHOTO nena (78 orBomos u3 100).

Wzydenne cyneOHBIX AaKTOB, YJIOBIETBOPEHHBIX IIO
OCHOBAHMIO HAJIMYMS MHOTO 00CTOSATENbCTBA (KpOME 3a-
kperieHHoro B YIIK P®), yka3piBaroriero Ha 3auHTepe-
COBaHHOCTh CYJIbM B MCXOJI€ JieJa, BBISIBUJIO pacipocTpa-
HEHHOCTh OCHOBaHHUI OTBOJIa U CaMOOTBOJA, YKa3aHHBIX
B Ta0mI. 2.

Tabnuma 2
Pacnipenesienne ocHOBaHMii /IS 0TBOJIA H CAMOOTBO/JA CYAbH,
He ykazaHHbIX B YIIK P®

Cyibst IBJIS€TCS IOTEPIEBLINM, ITPAXKTAHCKUM HCTLIOM,
Ipa)KTaHCKUM OTBETYHUKOM HJIM CBHJIETEIEM IO JaHHOMY 4
YTOJIOBHOMY JEITy

Konuye-

OcHOBaHMs OTBOJIA M CAMOOTBOJA CY/IbU cTBO

CyIIbsl y4acTBOBAIT B KAYECTBE MPHUCSHKHOTO 3aCeIaTells,
9KCIepTa, CHEHAIICTA, IEPEBOIYNKA, TOHITOTO, CEKpe-
Tapsi CyIeOHOTO 3aceIaHusl, 3alIUTHUKA, 3aKOHHOTO MpeJ-
CTaBHTEJIS MO03PEBAEMOT0, OOBHHSIEMOTO, TIPEICTABHUTE- 0
JIsI IOTEPIIEBIIET0, TPAXKIAHCKOTO UCTIIA UK TPAXKIaHCKO-
r'O OTBETYHKA, JIO3HABATEIIS, CIEI0BATEIS, IIPOKypopa B
MIPOU3BOJICTBE T10 JJAHHOMY YTOJIOBHOMY JEITy

OOBHHSIEMBIH, TIOTEPIIEBIINI{, CBUETENb M UX POJICTBEH-
HUKH SABJISAIOTCS COTPYIHUKAMH Cyna (CyIbs, peJceaaTellb,
CEeKpeTaph, IOMOIIHUK, 00CITy)KUBAIOIIHI IEPCOHANT), B TOM
qpclie ObIBIMME paOOTHHKAMH Cyza

31

VYuacTue CybH B PACCMOTPEHHH JPYTOro yTrOJIOBHOTO [ena B
OTHOLICHUH JPYTUX YIaCTHUKOB II0 JAHHOMY yTOJIOBHOMY 13
Jey

Cynps ABiIsieTCs ONU3KUM POJICTBEHHHUKOM MU POJICTBEH-

IIpunsaTue cyapeil pemenns B paMKax yroJloBHOTO CyA0IpO-
W3BOJCTBA B OTHOIIEHHU OOBHHSEMOTO 110 JAHHOMY YTOJIOB- 11
HOMY Jjienty (B T.4. 1o jxanobe B mopsizake cr. 125 VIIK PD)

HHUKOM JIF000TO U3 Y4aCTHHKOB ITPOU3BOJICTBA 110 YTOJIOB- 18
HOMY JIeJly

Cyipsi yyacTBOBaJI B PACCMOTPEHHH YTOJIOBHOTO JIeNia B

cyJie IepBOi, aneJUISIIIMOHHON, KacCallMOHHON MHCTAHIIUHI 0

(cr. 63 VIIK PD)

VYuacTue cybH B PACCMOTPEHUH JIeTa B aIMUHUCTPATHBHOM,
IPaXIaHCKOM TIPOU3BOJICTBE 00 00CTOATENBCTBAX, ABIISIO-
IUXCS TIPEMETOM PAaCCMOTPEHHUS B YTOJIOBHOM CYJIOIPOM3-
BOJICTBE

10

140313 O6CTO${TBHLCTBa, JAIKUe OCHOBAHHUEC ITOJIaraTb, 4YTO 78

Cybsl 3aMHTEPECOBAH B HCXOJE€ YI'OJIOBHOI'O A€j1a

JIpy»ecKue OTHOLICHUSI CYbU ¢ KaKOH-THOO0 U3 CTOPOH, X
POACTBEHHUKAMHU

CaMbIM pacrpoCTpaHCHHBIM OCHOBAaHHMEM Il OTBOJA
CylIbU Cpelu cHenuanbHo 3akpemieHHeix B YIIK PO
(18 orBomoB m3 100) siBrsieTcst PakT HAIMYUS POJCTBEH-
HBIX CBSI3€H CyIbH C JIOOBIM M3 YYaCTHHUKOB IPOM3BOI-
CTBa 1O yKa3aHHOMY yrojioBHOMYy zeny. YIIK PO me
yCTaHaBIHBAeT TPAHMI] IPHMEHEHHS JaHHOTO MIPaBHia, U
Ha TPAKTHKE 3TO OCHOBAHWE TOJIKYETCS PACIIMPHUTEIHHO.
AHaJ'II/I3 Cy[le6HbIX AKTOB ITOKa3ajl, YTO pOACTBEHHBLIC OT-
HOIICHUA CyIAbU MOTYT 6bITb NpensATCTBUEM HE TOJIBKO
JJIA YYaCTHUKOB I10 €1y, HO U JJId UX HpeHCTaBHTeHeﬁ3.

CaMOCTOSITETBHBIM ~ O0CTOSITEIbCTBOM,  HCKITFOYAl0-
OMM YYacTUEe CYIbH B PACCMOTPECHUU Jeia, SBIIICTCS
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OxazaHue JaBIeHHs Ha Cybl0, OCKOPOIEHHE CyIbH, OCKOPO-
JICHUE CY/Ib€ii CTOPOHBI M OKa3aHUE Ha HEE IICUXO0JIOTUYECKO- 3
rO JaBJICHHUS

HeraTtuHble OTHOILEHUS, CIIOXKUBILUECS PAHEE MEXKILY CY/b-
e, CTOpOHaMHU MJIM UX POJICTBEHHUKAMH

PaccMmoTpenne Ipyroro yroixoBHOTO [ejia 10 CyHIECTBY B
OTHOIIIEHUHU 3TOTO e 0OBUHIEMOTO, areUISIHOHHOM KaJlo-
OBl 110 IPYroMy YrOJIOBHOMY €Ny, HE CBI3aHHOMY C JaHHBIM
YTOJIOBHBIM JIEJIOM, B OTHOIIIEHHH 3TOTO YK€ 3asIBUTEIISI

Hapymienue cypeit nporeccyaiabHBIX CPOKOB paCCMOTPEHHUS
JieJ1a i PUCK OOBHHUTENIBHOTO YKJIOHA

BbIHeceHHe POJCTBEHHHKOM CYy/IbH PELICHHUSI 10 Aeiy, KOTO-
poe o6xKaIyeTcst

Tlonaya cTopoHO#t kano0bl B OTHOIICHHUH MTPEICeNIaTels cyia 1

Bcero 78




Curyanuio, Npu KOTOPOH JW4YHAs 3aMHTEPECOBAH-
HOCTh MOXET TIOBIHMATh Ha OOBEKTHBHOE W Oecmpu-
CTPacTHOE PACCMOTPEHUE JeNa, yYeHbIe Ha3bIBalOT KOH-
¢mmkrom unTepecos [10. C. 155]. [log HUM noHMMaeTcs
CUTyalliss  IPOTHUBOPEYMS  MEXIY  «OOIIECTBEHHO-
MPaBOBBIMHA OOSA3aHHOCTSIMH W YaCTHBIMH HHTEPECaMH
TOCYJTapCTBEHHOTO JOJDKHOCTHOTO JIUIIA, MPH KOTOPOM
€r0 YaCTHBIC MHTEPECHhI CIIOCOOHBI MOBJIUATH HA BBITION-
HEHHE UM O(HIHAIBHBIX OOSM3aHHOCTEW WiIH (HyHKIIHI
[11]. HdaHHOE ompenerneHHe MpencTaBlsieTcs Hambolee
TOYHO OTPaXAMIIUM CYITHOCTh KOH(IMKTa WHTEPECOB.
Tem He MeHee Ha MpPaKTHUKE BO3HUKAET Mpobiema ycra-
HOBJICHUS TPaHMI[ KOH(IIMKTa WHTEPECOB — IPHU Herpa-
BUJIBHOM HX YCTAaHOBJICHUU Cy[le6H0€ peuicHue, MnpuHsi-
TO€ CYIbCH, HEPABOMEPHO HE OTBEICHHBIM MOXKET OBITh
OTMCHECHO BBINIECTOAIICH Cy/NeOHOM MHCTaHIUeH. B 1e-
JITX WCKJIFOYCHHS BO3MOXKHOTO 00’KaJOBaHUS MTOTOBOTO
MPOIECCYATbHOTO  PEIICHUS BBUAY  CYIIECTBCHHOTO
HApYIICHUS YTOJIOBHO-TIPOLIECCYAIBHOTO 3aKOHA (KOUM
SIBIIIETCS] HE3aKOHHBI COCTaB Cyna) CYIbH IPENIOYUTa-
FOT yIOBIIETBOPSITH XO/JaTaiiCTBa MU 3asBIICHHUS O CBOEM
OTBOJIC, AK€ NPU JCHCTBUTEIHHOM OTCYTCTBHH Y HETO
YaCTHOTO MHTEpeca, 3aMHTEPECOBAHHOCTH B MICXOJE YTO-
JIOBHOTO JIeJa, YTO, B CBOIO OYepe/Ib, IPEAYCMOTPEHO 4. 2
cT. 61 YIIK PO.

Tak, aHanM3 CIIOKUBIIEHCS CyAeOHOM MPaKTUKU B Ya-
CTH I/I36paHHOﬁ TEMBbI ITO3BOJIACT YTBEPKAATh, UYTO CaMbIM
pacipoCTpaHEHHBIM OOCTOSTEIBCTBOM, HCKITFOYAIOIIUM
MMPOU3BOJICTBO TIO JIENTy CYIbCH, HO, TEM HE MEHee, He
3akpemsieHHbIM B YIIK PO B kauectBe ocHOBaHUs IJis
OTBOJIA CYyIbH, SBIACTCS (aKT HaTUUUs pPabOYUX OTHO-
[ICHAH MEXIY CyIbe 1 HHBIMU YIaCTHHUKAMH I10 ey (B
TOM 4YHCIIe W CBUAeTeneM 1o aeny) (cMm. tadm. 1). Ilpu
3TOM JIOJDKHOCTH, KOTOPBIE 3aHUMAIOT YYaCTHUKH II0 Jie-
Iy, MOTYT OBITh Pa3IMYHBIMU — KaK IpeAcenaTeib Cyaa,
TaKk U 0OCTyXHMBAONINH mepcoHan. Paboune OTHOIIEHUS
MOI'YT BBICTYIIaTb OCHOBAaHHUEM [Jid OTBOJa U B CJiiydae,
€CIIH COTPYJHUKOM CyJa SIBJISETCS POJCTBCHHUK KOTO-
00 M3 YYaCTHUKOB MO JeNy. BbUIM YIOBIETBOPEHBI XO-
JaraiictBa 00 OTBOJIE CY/ABM 10 OCHOBAHHUSM, KOTAA: MYXK
MOTEPIICBINCH PaboTaeT B CyJAe, IBOIOPOIHAS CecTpa Mo-
TEpIEBIIETO padoTaeT B CyJe, TBOIOPOIHBIN Opar MmoJcy-
IUMOTO — OBIBIIMI TpeAcenaTeNh CyAa, ONU3KHI poI-
CTBEHHHK IIOTEPIIEBIIETO — BOAUTEND IPEACENaTENs Cya’.
B mepedncneHHBIX CHTYaUsIX IPEeIIioyiaracTcsl HaINIue
YaCcTHOTO MHTepeca y cynpu. [loaTomy cynpst acto yno-
BJICTBOPSIET XONATalCTBO 00 OTBOJAE MO TaKOMY OCHOBa-
HUIO, XOTS B JCHCTBUTEIHHOCTH 3aWHTEPECOBAHHOCTH B
UCXOJIC JIeia Y HEro MOXET M He ObITh, MOCKOJBKY POJI-
CTBEHHBIC CBSI3M YYaCTBYIOIIETO B JIE€J€ JIMIA C JPYTHM
PabOTHUKOM Cy[ia OIOCPEIOBAHHO CBSI3aHbI C CyIbEH, pac-
CMAaTpPUBAIOIIUM KOHKPETHOE YTOJIOBHOE JeTia.

OnpeneneHHas A0 CyIeOHBIX PEIICHUH 00 yaoBie-
TBOPEHHUH XOIATAWCTB, 3asABJICHUN 00 OTBOAE CYABH BHI-
HECCHa B CBS3M C HAIMYHEM TAaKOTO OCHOBaHUS 00 OTBO-
Iie, KaK TIPUHSITHAE CYIbeH PEIICHUS B paMKaX yTrOJIOBHOTO
CYIOIIPOM3BOJICTBA B OTHOLICHUH OOBHHSEMOTO IO JaH-
HOMY yToJIOBHOMY Jeiry. CorilacHO NpaBOBOM MO3HITUH
Koncrurynmonnoro Cynma P® «ywactue cyasm B pac-
CMOTPEHHUH [ella, €CIM OHO CBSA3aHO C OLEHKOH paHee
YK€ HUCCIIEJOBABILUXCS C €ro y4acTHeM OOCTOSATENbCTB
o aejry, sABJIACTCA HEAOITYCTUMBIMY). 9TO IpaBHUJIO OTHO-

CHUTCSl HE TOJBKO K PACCMOTPEHHUIO CYyAbEHl yrolOBHOTO
Jiena 1O CYIIECTBY, HO TaKXe K CiIydasM, KOTAa CyAbs
NPUHUMAJI PEUICHUs] Ha CTaJuH JOCYAECOHOro MPOU3BOJI-
CTBa IO yroJoBHOMY neny: «Cyabs, paHee BbICKa3aBIINH
B XOJI¢ TPOM3BO/ICTBA 10 YTOJOBHOMY JI€JTy CBOE€ MHEHHE
0 NIPEAMETY PaCCMOTPEHHS, HE JOJDKEH MPUHUMATh yda-
CTHE B TPOW3BOJCTBE IO ANy, YTOOBI HE CTaBHUTh II0]
COMHEHHE 3aKOHHOCTh 1 0OOCHOBaHHOCTH NPUHUMAEMOTO
pemenus» [12]. Tak, paliloHHBIM CyJOM OBUIO yIOBIETBO-
peHo xonaTaiictBo moacyaumoit E. 06 oTBome mpencena-
TEJICTBYIOIIETO CYJbH, MOCKOJBbKY MAHHBIM CyIbsl pac-
cMaTpuBall paHee >kanoOy moacyammoil E. B mopsiake
ct. 125 VIIK P® Ha He3aKOHHBIE AEHCTBHUS CIIEAOBATES.
Kak yxaspIBaeTcsl B TOCTaHOBJICHUH CYy/a, IIpeacenaTelb-
CTBYIOLIUM CYyJb€H paHee JaBajach HE TOJIBKO OIIEHKa
JIEHICTBUSAM CIIeIOBaTeNsl, TaKXKe pPaccMaTpUBAIOCh IIO-
CTaHOBJICHHUE O NpHBJeYeHnH E. B kauecTBe 0OBHHSIEMOI.
[TosToMy mnpu TakuX OOCTOSATENLCTBAX IMpPEACEAaTENb-
CTBYIOIIMI HE MOXXET NPUHUMATh y4acTHE B PaccMOTpe-
HHHM yTOJIOBHOTO JIENA MO CyIIECTBY®.

B cyzne6HOI mpakTHKe BO3MOXKHBI CIy9Yad YAOBIECTBO-
peHust xonaraiicTBa 00 OTBOJE CyIbH, €CIIM OH paHee
MPUHUMAJI YIaCTHE B PACCMOTPEHHH JIPYTrOro YTOJIOBHOTO
Jiena 1o cymiecTBy. JlaHHOe 00CTOATENBCTBO CIIEIMAIBHO
He npexycmorpero YIIK P®, omHako KOCBEHHO monma-
jqaetr mox 4. 2. cr. 61 YIIK P®. Tak, B mpou3BoacTBE
PaiiOHHOTO CYJIbM HAXOJWJIOCh YTOJIOBHOE JIEJIO 110 00BH-
HEHHIO Y. B COBEpIICHHM NpecTyIuieHus. B cymeOHOM
3acelaHny notepreBmuM H. OBIJIO yIOBIETBOPEHO X012~
TaiicTBO 00 OTBOJE TPENCENaTENILCTBYIOMIETO IO JIeIy
CyIbH, B CBS3U C TEM 4YTO paHee IaHHBIM CyAbeil pac-
CMOTPEHO YTOJIOBHOE €TI0 110 oOBuHEHUI0 H. B mpecTym-
neHun’. JJaHHBIA HpHMEP TOBOPUT 00 ONOCPENOBAHHOM
CBSI3U MEXIy CyObeH M TOTEPIEBIINM, B TO XK€ BpeMs
BpAA JIM paccMaTpUBaeMoe OOCTOATENHCTBO CIOCOOHO
MOBJMATH HA BBIHECEHHE NMPUTOBOPA B OTHOLIEHUH OOBH-
HACMOTIO.

Tak, naxe pacCMOTPEHUE CylbEl YrOJOBHBIX J€1 IO
pa3JIMYHbIM TPECTYIIICHUAM, COBCPUICHHBIM OJHHUM M
TEM K€ JIMLIOM, SIBJISIETCSI OCHOBaHUEM JUIsL OTKas3a B y/10-
BIICTBOpEHUH XonataiictBa 00 orBoxe cyapu. Cyneeit E.
ObUI BBIHECEH NPUTOBOP IO OOBHMHEHHMIO A. B cCOBepIle-
HUM TPECTYIUICHUS, MpeaycMoTpeHHoro cr. 264.1 YK
P®, onnako paHee mpUroBOpOM, BEIHECEHHBIM C Y4YacTH-
eM cyapu E., maHHBI TpakmaHWH OBIT OCYXJEH 3a CO-
BEpIICHHUE MPECTYIUICHUS, MPETyCMOTPEHHOTO CT. 264.1
YK P®. Cynom anemisauoHHON WHCTAHIIUH TIPEICTaBIIe-
HHE IIPOKypopa, TpeOyIoImero OTMEHbl IPHUIOBOpaA,
OCTaBJIeHO 0€3 YIOBJIETBOPEHHMSI, TOCKOJIBbKY PaccMOTpe-
HUE pasHbIX €I OJHUM cyubeﬁ B OTHOLICHHUU OIAHOI'O
JiMia HE BXOJUT B IEPECUCHb OCHOBaHUM JIA OTBO[laS.

[Tpu 3TOM B OONBIIMHCTBE CITydaeB CyIbs €ANHOINY-
HO paccMaTpHUBaeT yroJOBHOE JEJ0, a 3HAYNUT, IPUHUMA-
eT pemreHne o cBoeM orBoze. ClenoBaTenbHO, CyAbe
HEOOXOAMMO NPOAHAIN3UPOBATH XOJATAHCTBO WM 3asiB-
JeHue 00 OTBOJE MO M3JIOKEHHBIM MOTHBaM M OCO3HATh
CBOIO CIIOCOOHOCTH OECTIPHCTPACTHO BBIHECTH IPOIECCY-
anpHOe pemeHne. OZHAKO BCIEACTBHE HATMYMS OLIEHOY-
HOHN XapaKTepHCTHKH 3aUHTEPECOBAaHHOCTH B HCXOJE JIE-
Ja Jaxke B cloydae ACUCTBUTEIbHON OecpHCTPacTHOCTH
Cyabu CyJ BbIHJeCTO}IIHeﬁ WHCTAHIIMU MOXET INOCHHUTATh
JTAHHOE OOCTOSATENILCTBO OTPAKAOMMM (DaKT HaIU4Ms
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3aMHTEPECOBAHHOCTH Y Cy/AbU. B 3TOM ciydae cyneOHoe
pelieHne, BEIHECEHHOE Cyabel, moaiexur otmene. Cy-
JIbsi, PACCMATPHUBAIOIIHUI JEJI0 1O CYIIECTBY, B CBOIO Oue-
penb, oracaeTcs BO3MOXHON OTMEHBI CYyAeOHOro pere-
HUS, TIOATOMY YAOBJIETBOpSET XOAATaliCTBO O CBOEM OT-
Boje [13].

Brutt ipoaHanM3upPOBaHbI CyJCOHBIC aKTHl 00 OTBOJE
CYIbM Y MHHUIIHMATOPHI XOJaTalCTBa (3asiBIICHHs) 00 OTBO-
ne (tabm. 3); MOJMyYCHHBIC CBEICHUS NAIOT HATIIIHOE
MIPECTaBIICHHE O HanOOJee aKTHBHBIX YYaCTHHKAX YTo-
JIOBHOTO CYyIOTPOU3BOJICTBA, BBIPAXKAIOIIUX HEIOBEpUE
CyIbe.

Tabauma 3

Peanuzanus npaBa Ha 0TBOJA CYAbH OTAECJAbHBIMH
Y4aCTHUKaAMH YIrOJJOBHOI'O CyI10IIPOU3BOACTBA

TaKX€ OCBCAOMJIEH O POACTBEHHBIX OTHOIICHUAX CyAbH C
Y4JaCTHUKaMHU YIOJIOBHOT'O CyAOIIPOU3BOACTBA.

Tab6numa 4
AHaJIN3 OCHOBAHMIl /151 0TBOJA CYIbH, Haubo1ee
4acTo BCTPeYaeMbIX B NPABONPUMEHUTEILHOI PAKTHKE
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Cynps sSIBIISeTCS IOTEPIICBIINM,
rpa’kAaHCKUM UCTLOM, I'paXJlaH-
CKHMM OTBETYHKOM MIIM CBUETENIEM
110 JAHHOMY YTOJIOBHOMY JHEIIy
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Cynps siBisiercs: OJIM3KHM POJ-
CTBEHHHKOM UIIH POJCTBEHHHKOM
11000T0 U3 YYaCTHUKOB IPOH3BOJ-
CTBa 10 YTOJIOBHOMY Iy

MHunparop orsoaa Houns, %
Toacynumpli 45
IIpokypop 36
IlorepneBiunii 7
OcysKIeHHBIH 3
3asButens no cr. 125 YIIK PO 2

AHanu3 cy1eOHBIX aKTOB 110 YHCITY YAOBJIECTBOPSEMBIX
XO/aTalicTB, 3asBIEHHH OO0 OTBOJAX IOKA3bIBACT, 4TO
Yalie BCEro HHUIMATOPOM OTBOJA CYJIbH SIBISETCS OOBH-
HseMbld (45%), nmanee — mpokypop (36%), ocTaibHBIE
YYaCTHHKH YTOJIOBHOTO CYAONPOHU3BOJICTBA PEAKO 3asiB-
JISIFOT OTBOJIBI CYJIBE.

JanHblit (akT rOBOPUT O MPOSIBICHUH JyajHCTHYE-
CKOW HAampaBJIEHHOCTU TFapaHTHM OTBOJA M CaMOOTBOJA
CyZbU, OHa COCTOUT HE TOJHKO B OOECICUCHHUH HE3aBH-
CHMOCTH CYJIbH JIJIsl CAMOTO CY/bH, HO M B IIPEJIOCTaBIIe-
HUM 3alIUTHl 3aKOHHBIX WHTEPECOB APYIHX YYaCTHHKOB
YTOJIOBHOTO CYIONPOM3BOACTBA B CJIydae BBIIBICHUS
KaKuX-1100 (aKTOB, CUTHAIM3UPYIOMINX O 3aBUCUMOCTH
Cyabd B KOHKpeTHOM zene. OmHako TrapaHTHS OTBOJA
MOJET CTaTh CPENCTBOM 3JIOYNOTPEOJICHUS CTOPOHAMHU
3THM TIPaBOM C IIETBIO 3aTSATUBAHUS Cy1eOHOTO Ipoliecca,
a TaKKe 3aMCHbI «HEMOAXOMAAIIEro» CylnpH. Tak, OJHUM
13 OCHOBAHWiI OTBOJIAa U CAMOOTBO/Ia CYIbH B CyneOHON
MIPAaKTHKE BBICTYMAeT OKa3aHWE JABJICHHUA Ha CyIbl0 U
OCKOpOJICHUE CY/IbH, TIOCTYMAIOIIUE OT CTOPOHBI OOBHHE-
HUA (cM. Tabn. 2). Lens Takoro noseneHus: 00BUHIEMOTrO
Clle/lyroIas: Cy/ibsl, MOJY4MBIINI OCKOPOJIEHHS U ApYyTrHe
BU/BI TICHXWYECKOTO BO3/ICHCTBUS, YK€ HE MOXET OCTa-
BaTbCs OECHPUCTPACTHBIM, YTO CTaBUT €ro B YCIIOBHS
3asBJIeHHs caMooTBoAa. K nmpuMepy, Halm4uue 1moJjaHHON
XKaJo0bl B OTHOLIEHHM MpeacenaTens cyda B OJHOM U3
cllyyaeB CyIeOHOM IPaKTHKH SBWJIOCH OCHOBAaHHWEM [UIS
OTBOJIa BCEX CYZAEH AaHHOTO CyAa, OCKOJBKY y CTOPOHBI
BO3HMKII COMHEHUSI B OECIIPUCTPACTHOCTH CyZEH, SIBIIS-
IOLIMXCA, N0 CYTH, TOAYMHEHHBIMHU IIPEACenaTelns cyna,
KOTOPBIii, B CBOIO OU€pe/Ib, NCXOMA U3 HATMYUS OAAHHON
B OTHOUICHHH €ro >KanoObl, OTHOCUTCS K 3asBUTENIO OT-
pHULATENBHO’,

Boutn mpoaHanu3upoBaHbl CyneOHbIE aKThl 10 yIO-
BJICTBOPEHHBIM XOJaTaliCTBaM M 3asBJICHUSM 00 OTBOAE
CyZbU M UX MHULIIMATOpaM (Tadi. 4).

BeIsiBrIeHO, UTO B OONBIIMHCTBE CIy4aeB OOBHHSIEMBIN
OBLT OCBEIOMJICH O TOM, YTO Y CyJIbH YCTaHOBJIEHHI pabo-
YHe OTHOIIECHHS C NOTEPIIEBIINM, OOBUHIEMBIM, IPyTUMHA
Y4YacTBYIOUIMMH B A€l JHIAMHU, UX POJICTBEHHHUKAMH, a
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OOBUHSAEMBIii, TOTEPIEBIINIi, CBU-
JIETeJIb WIIH UX POICTBEHHHKH SIB-
JIIOTCS COTPYAHUKAMHU Cyaa (Cy/ips,
npezceaTens, CeKpeTapb, nomour- | 17 | 9 1 4 0 0
HUK, 00CITy>KHBAIOIIUH IIEPCOHA), B
TOM YHCIIe OBIBIIMMHU PAOOTHUKAMU
cyna

VYdactue Cyapu B paCCMOTPEHHH
Jesa B aJMUHUCTPATHBHOM, [Pax-
JTAaHCKOM TTPOM3BOJICTBE 00 00CTOS-
TENBbCTBAX, ABILSIFOIIMXCS IPEMe-
TOM PAaCCMOTPEHUSI B yTOJIOBHOM
CYIOTIPOM3BO/ICTBE

HeraTuBHEIE OTHOLIEHHMS, CIIOXKHB-
HIMecs paHee MEeXay CyAbe, cTo- 2 0 0 0 0 0
POHAMH WM MX POJCTBCHHUKAMU

JlpyxecKue OTHOIIECHHS CYAbY C
KaKOW-1M00 U3 CTOPOH, X POJ- 2 1 0 0 0 0
CTBEHHHKaMH

Ydactue Cyabu B paCCMOTPEHUU
JPYroro yroJoBHOTO Jela B OTHO-
[IEHHUH APYTHX YYACTHUKOB IO
JITAHHOMY YTOJIOBHOMY JIENY

IIpunstue cyabeil pereHus B pam-
KaxX yroJIOBHOTO Cy/IOTIPOM3BO/ICTBA B
OTHOILEHUH OOBUHAEMOTO IO JIaH- 3 6 0 0 2 0
HOMY YTOJIOBHOMY ey (B T.4. TIO
kanobe B mopszke cr. 125 YIIK PD)

Oxa3aHue J1aBJIeHHs Ha CYy/JIbIO,
OcKopOJIeHHE CyIbH, OCKOpOICHHE
CyJIbel CTOPOHBI M OKa3aHHE Ha Hee
TICHXOJIOTHYECKOT0 JaBJICHHUs

Hapymenue cynpei nponeccyanb-
HBIX CPOKOB PacCMOTpPEHMs JieJla U 1 0 0 0 0 0
PUCK OOBUHHUTEIBHOTO YKJIOHA

PaccMmoTpeHue Ipyroro yroioBHOTO
JIeNa 110 CYIIECTBY B OTHOIICHHH
3TOTO e 0OBHHAEMOTO, aNeyIAILHU-
OHHOH aI00bI II0 APYTOMY yTo- 1 0 0 1 0 0
JIOBHOMY JIEITy, HE CBS3aHHOMY C
JIaHHBIM YTOJIOBHBIM JICJIOM, B OT-
HOIICHHUH JTOTO XK€ 3asBHTEI

BeIHeceHHe pOICTBEHHUKOM CYIIbH
pelieHus 1o ey, KOTopoe 00xa- 0 0 0 0
JTyeTcst

TToaya cTOPOHO# ka00bl B OTHO-
A P 1t{olo]lolo]o
LICHUU TpejicesiaTells cyaa

O61iee yncio 45 136 | 7 7 3 2

Tot dakr, 4TO CyAbsl y4acTBOBAJI B PACCMOTPEHHH JIe-
Jla B aJIMHHUCTPATUBHOM M I'Pa)KAAHCKOM IPOU3BOJICTBE
o 00CTOSTENbCTBAM, SBISIFOLIMMCS TPEAMETOM pac-
CMOTPEHHSI B YrOJOBHOM CYJOIPOM3BOJICTBE, HA00OPOT,



H3BECTEH MPOKYpPOPY, HO OOBHHIEMBIH 00 3TOM HE OCBe-
JIOMJICH. AHAJIOTHYHAsI CUTyalus CKIIabIBaeTCs U ¢ (ak-
TOM BBIHECCHUA cyubeﬁ peuicHusA B paMKax YIroJIOBHOT'O
CYJIOTIPOM3BOJICTBA B OTHOIICHUU OOBUHSIEMOTO, OOBUHSI-
€MbIe PEelIKO 3asBJISIIOT XOAaTaicTBa 00 OTBOJE, 3TO MO-
JKET TOBOPHUTH O TOM, YTO OHH HE BCETJa OCBEIOMIICHBI,
YTO UMEIOT NPaBO 3asBUTH OTBOJ TaKOMy cyjbe. JJanHoe
00CTOSTEILCTBO  CBUAETENLCTBYET O HEOOXOAMMOCTH
HOPMATHBHOTO PETYIHUPOBAaHHUA C LENbI0 0OecCreueHUs
HE3aBUCUMOCTH CyJleil B YaCTH pealn3alyy IpaBa TPpaxk-
JIaH Ha cy/neOHOoe pa3dupaTenbCcTBO HE3aBUCHMEIM U Oec-
MIPUCTPACTHBIM CYAOM.

CyIecTBOBaHIE CaMOOTBOMA SIBISICTCS PAIFIOHAIBHBIM
pelIeHneM BOIPOCa OTCTPAHEHHs CYAbH OT Y4acTHs B IPO-
H3BOJCTBE 110 YI'OJIOBHOMY JCJTY IIPU BBIABJICHUU €TO0 HAJIN-
YECTBYIOLIEr0 MJIM BO3MOYKHOT'O IPEIyOeK/ICHUST OTHOCH-
TEJBHO MCXOZa YrOJIOBHOTO Jiesia. BO3MOXHOCTh 3asiBIICHUS
CaMOOTBOJIA CYIIbH OTpa)KaeT MpPABIILHOE MOHMMAHUE CY-
JIbei cBoei poghecCHOHANBHOM (DYHKIINH, a TaKXKe TTOKa3bl-
BAaeT €T0 BBICOKUIA IPO(ECCHOHATBHBIN YPOBEHb.

HekoToprie ydeHBIe MONATalOT, YTO IPABOMEPHOCTH
CaMOOTBO/Ia JOJDKHA 3aBHCETh OT BOJICHU3BSIBICHHS CTO-
POH («eciH CTOPOHBI HE BBICKA3aJIM BO3Pa)KEHUH OTHOCH-
TEJBHO JAJbHEUIIEr0 YIacTHsI CyJIbH, CAMOOTBOI, CIIEIy-
€T cuuTath HeoOocHOBaHHBIMY») [14. C. 177]. B 10 *)e
BpeMsi aHalu3 CcylneOHOW NpPaKTUKU IO3BOJIIET YTBEp-
KIaTh, YTO HAOJIOAAETCsl Takasi CUTyallMs, KOrjaa Mmojcy-
JMMBIH BO3pa)KaeT NPOTUB YAOBJIETBOPEHHS CaMOOTBOAA
CYIbH (KOTOPBIN B CHITy CIIOKHUBIIUXCS JTMYHBIX, pab0odnx
OTHOIICHHUH C ITOJACYAUMBIM SIBJISICTCS. 3aMHTEPECOBAHHBIM
B MCXOJIE JIeJ1a JINIIOM), IIOCKOJIBKY HaJleeTcsl Ha «0co0oe»
OTHOIIICHHE K cebe CO CTOPOHBI CYABH, a TaKXKe Ha Oojee
MATKHH TpUroBOp. B cmiry 3TOTO MpencTaBiseTcs HeBep-
HBIM OPHEHTHUPOBAHKE B yIOBIETBOPEHUH XOJaTalCTBa O
CaMOOTBO/I€ Ha MO3UIMK CTOPOH IO Jeny. Tak, B cyned-
HOM 3acelaHNH IpeAceqaTeIbCTBYIOMNI M0 YTOJIOBHOMY
Jeny cyabst b. 3asBui caM0oOTBO/I HA TOM OCHOBaHHH, 4TO
MOACYIMMbIN fl. 3aHMMaNl JOJKHOCTh B CyJ€, U IpeJce-
JaTeIbCTBYIOIMN b. HaxoaWicsa ¢ HUM B ONpPEAETIEeHHBIX
JICIIOBBIX OTHONICHUSX: MOJCYIUMEIH SI. ydacTBOBan B
CyIeOHBIX 3aCEaHHAX [0 YTOJIOBHBIM M TPAKIAHCKHM
JIeNiaM, Pa3UYHBIX COBMECTHBIX COBCIIAHUSAX Cyda |
MPOKYpPATYPHl, B TOM YHCIIE B MPa3IHUYHBIX MEPOIPHSI-
tusx. [loacyaumslil SI. mpoTUB yAOBIETBOPEHUS CAMOOT-
Bojga cyaeu b. Bospaxan. Tem He MeHee CaMOOTBOJ
cynpu B. 6611 ynosnetBopen .,

3aKoHOATENh HE pa3pemraeT mpodiemMy HeoOX0auMO-
CTH CaMOOTBOZA CYyIIbH, €CIIH CYIbsi CUUTAET, YTO MOXKET
POJ0JIKATE CyJIeOHOE 3acelaHue M CIOCOOCH BBIHECTU
OecrpHUCTpacTHOE NpoleccyaabHOE pelleHue mo neny. B
TO K€ BPEMsl JIaHHBI BONPOC YCHENIHO PEIIaeTCsl 3aKO0-
HonaresibeTBoM CIIA: cynpst MOXET BMECTO caMOycCTpa-
HEHUs OT CyAeOHOro mporecca OOBSIBUTE U 3a(hUKCHPO-
BaTh OCHOBaHHWE s nucKBanupukanuu. Ecim cTopoHs! 1
WX aJIBOKATHI TIOCJIe TAKOTO 3asiBIICHISI, 00CyIuB Oe3 Tpu-
CYTCTBHSI CYyJbH CYTh BOIPOCA, MMPH3HAIOT B MMUCHMEHHOM
BHJIE WM 3aIHCHIO B peecTpe (IPOTOKOJIE), UTO CYIbs HE
JIOJDKEH OBITh IUCKBaNM(HUIMPOBAH, a CyJibsl TOTOB IPO-
JIOJDKAaTh CBOE Y4acTHe B CyIeOHOM pa30HpaTresibCTBE, TO
OH MOXXET y4yacTBOBaTh B mporiecce [15]. AHamoruuHbIM
00pa3oM MOKHO PEUINTh JAaHHbIH BOIPOC U B YTOJIOBHOM
cynomnpousBojctese P®. Ecam cymectByer ocHOBaHUE

JUUISL OTBOJIA, HO CYJbsl YBEPEH B TOM, UYTO JaHHOE 00CTOSI-
TEJIbCTBO HE TMOBJIMSICT Ha OOBEKTHMBHOCTh BbIHECCHUS
MPOIECCYabHOTO PELICHUs, a CTOPOHBI COTJIACHBI Ha
JJIbHEHIIee y4acTHe CyIbd B PACCMOTPCHHHU Jeja, 3TO
JIOJDKHO OBITh MPOIIECCYaTbHO 3aMKCHPOBAHO, & B JTAJIb-
HEHIIleM He MOXKET OBITh OCHOBAaHHMEM ]ISl OTMEHBI IIPH-
HATOTO 3THM CYAbeH cyneOHoro akra. JlaHHOe Tpeujio-
J)KEHUE TPH BHECEHHWH B YTOJIOBHO-TIPOIIEC-CYyalIbHOE 3a-
KOHOJIaTEIbCTBO MOJKET IIOJIOXKHUTEIHHO ITOBIUATH Ha
MPAKTHUKY OTBOJOB U CAMOOTBOIOB.

Heo0xonuMo OTMETHTB, 9YTO OTBOI, 3asBICHHBIA Cy-
JIb€, €AWHOINYHO PACCMATPHBAIOIIEMY YTOJIOBHOE IO,
WIA BCEMYy COCTaBy CyIa IPH KOJUIETHAIBHOM PacCMOT-
PEHHH Jie7ia BCE PAaBHO Pa3pEIIaeTCsl TEM Ke CYAbCH MU
COCTaBOM Cyza, KOTOPOMY OTBOJ 3asBiisieTcs. pyrumu
cioBamu, nojioxkenus 4. 24 cr. 65 YIIK P® co3paror
CUTYAIHIO, TIPU KOTOPOHU JTaXKe B CIIy4ae HaIu4dus 0OBeK-
TUBHOW 3aMHTEPECOBAHHOCTH CYABU WJIH COCTaBa CyJa B
UCXOJe JeNla TPAKTUYCCKH HEBO3MOXKHO 3asBUTH €My
OTBOJ, TIOCKOJIKY TaKoe 3asBIICHHE OyIeT paccMaTpH-
BaTh CaM CyJAbs H, CKOpee BCEro, HUKOTIa €ro He yIOBIIe-
TBOpUT. Tak, cormacuo ganHeM uccnenoanus H.C. ac-
MapsH, CTAaTHCTHKA yIOBJIETBOPSIEMOCTH OTBOJIOB CY[bsi-
MH B yroJoBHOM Imporiecce coctaBisieT 0,5% u comocra-
BHMa CO CTATHUCTUKOM BBIHECEHHUS CylIaMH OIpaBIaTelIb-
HBIX ipurosopos [16. C. 23].

Y noBneTBopeHne xonataiicTBa 006 OTBOJIE CaMHUM CY-
JIbEil WM COCTAaBOM CyJla B HEKOTOPOM pOJE BHIAUTCS
CaMOMYy CyJIb€ U CTOPOHAM COTJIACHEM CYIbU C TE€M, YTO
OH aHTa)XHPOBaH, HETATUBHO OTHOCUTCS K OJHOM U3 CTO-
POH, KeJaeT BbIHECTH KOHKpeTHoe pemenue [17. C. 237].
B cBsa3u ¢ 3TUM cHpaBeAsMBOI MpEACTaBIsSETCS TOYKA
3peHHs YYEHBIX, KOTOPBIE CUUTAIOT, YTO JIMIIO, pa3peria-
folllee 3asBJIICHHOC B OTHOIICHHU HEro XOAaTaiCTBO, B
TOM 4HCJI€ U 00 OTBOJE, HECITOCOOHO OBITH OOBEKTHBHBIM
B €ro paspenieHnn. boiee 0ObEKTHUBHBIM M OTBEYAIOIIUM
HpI/lHLIl/IHaM HE3aBUCUMOCTHU Cyﬂbl/l B yFOJ'IOBHOM npouec—
ce ObLIO OBl pa3pelnieHue Bonpoca 00 0TBOJE KOHKPETHO-
ro CyIbH WJIH COCTaBa Cyla TPCTHUMH JIUI[AMHU, HE 3aWH-
TEPECOBAHHBIMU B MCXOJIC JeIIa.

Ha ocHOBaHHH BBIIIEHU3I0KEHHOTO MOYKHO KOHCTATH-
pOBaTh ClIeAyIOIIee:

1. Hanbomee pacnpocTpaHeHHBIM OCHOBAaHHEM OTBOJA
CyIbH SIBIIETCS OOCTOSATENBCTBO, CBHIETEIHCTBYIOIICE O
TOM, YTO CYJbsI JIMIHO, MPSIMO WITH KOCBEHHO 3aWHTEPEcO-
BaH B Kcxoie aeina. CIoKUBIIASACS MPABONPUMEHHUTETbHAS
MPaKTHKa CBHUIETEIBCTBYET O HEOOOCHOBAHHO DPACIIHPH-
TEJIFHOM TOKOBAaHHM YKa3aHHOTO OCHOBAaHMSA BBHIY HE0O0-
XOOUMOCTHU UCKIIFOUYCHUS BO3MOXKHOI'O KOH(bJ'II/lKTa l/IHTepe-
coB. Takoe 1oJI0’KeHHE TOKA3hIBACT HATUUKE (DAaKTHUCCKOM
MPE3yMITIMU HEJAOBEPHUs K HOCUTEIISIM CYACOHOM BIACTH U
JIOJDKHO OBITH MEPECMOTPEHO Ha YPOBHE TOCYIAPCTBEHHOMN
TOJIUTUKY B YaCTH OIPEACICHUS OCHOBHBIX HAINPaBICHUMN
pasButus cyae0Hoi ciucteMbl PO.

2. Cnenyer momonauth YIIK P® HOpMOIL, 3aKkperuis-
IOIIe TpaBO CTOPOH HE COTJIACUTHCS C 3asBIICHHEM
CyIBH CaMOOTBOJA, O YeM B MPOTOKOJIE CyAeOHOro 3ace-
JIaHKMs TOJDKHA OBITh CJiejaHa 3aIlnch, 00eCreurBaromas
JETUTIMHOCTh CyaeOHoro cocraBa. Kpome Toro, oTBof,
3asBISICMBIN CyIbE, PAcCCMATPUBAIOIIEMY JCJIO €IHUHO-
JIUYHO, [OJDKHO paspemiaTh TPEThE JIUIO, HAmpUMep
MpeceIaTeNlb COOTBETCTBYIOIIETO Cy/Ia.
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Tonbko B 3TOM cilyyae OTBOJ M CAMOOTBOJ CyAbHM  BHCHMOCTH CyJeH, 0OecrednBaromeil 3aMeHy pHCTpacT-
CTaHyT HEOOXOJMMOM MpolecCyalbHOW rapaHTHEH He3a-  HOTO CyJIbH HE3aBHCHMBIM CY/bEH.
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The principle of judges’ independence, now known in different forms of court procedure in the Russian Federation, is one of the

latest to be introduced into the corresponding criminal procedure system. The task of the state, and of the lawmakers who include one
or another principle in special legislation, is not only to introduce this principle formally, “de jure”, but also to implement it and
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guarantee it “de facto”. The question of whether the principle of judges’ independence is observed in criminal procedure and what
the state should do to enforce it can only be answered through the analysis of the procedural guarantees of this principle. To achieve
this aim, the author has analyzed court practice and data of court statistics. Specifically, the author studied 100 acts of the courts of
first instance that granted requests, petitions of recusal of a judge and acts of appeal and cassation courts that overrode the decisions
of the courts of first instance on the grounds of unlawful composition of the court or violations of the recusal procedure. The study is
based on the dialectic method of understanding the objective reality. The author used general and specific research methods during
work on this article: systemic, statistical, axiomatic, the method of expert evaluations, questionnaires, etc. In the process of research,
the author analyzed such conceptual problems of recusal and self-recusal in court procedures as the practical implementation of law-
ful grounds for recusal of a judge and their interpretation, as well as the correlation between the institution of recusal (and self-
recusal) and the conflict of interests, as well as the methods of overcoming it. Having summarized the obtained results, the author
came to the conclusion that it is necessary to improve the institution of recusal and self-recusal of judges by amending the Criminal
Procedure Code of the Russian Federation by the norm that gives the sides the right to disagree with the self-recusal of a judge,
which should be included in the trial transcript and will ensure the legitimacy of the judicial composition. Moreover, the author be-
lieves that the existing law enforcement practice testifies to the unreasonably wide interpretation of such a ground for recusal as the
proof that the judge is personally, directly or indirectly, interested in the outcome of the case. This situation proves that there is a
presumption of distrust towards those who hold judicial power and that it should be reconsidered at the level of state policy in the
part of defining key trends of the development of the Russian Federation’s court system.
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