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MHOJTHOMOYUS NPEACEJATEJIBCTBYIOWEI'O B CYJE
C YYUACTHEM NMPUCAXKHBIX 3ACEJATEJIEA B KOHTEKCTE
COCTS3ATEJIBHBIX HAYAJI POCCUIICKOI'O YITOJIOBHOI'O
CYJOIIPOU3BOJACTBA

WccnedyoTcs NONHOMOYMS NPeAcefaTeNbCTBYHOLLEro B CyAe C y4acTveM NPUC>KHBIX
3acefaTeneil B KOHTEeKCTe AeiCTBNS NpUHLMNA COCTS3aTEeNbHOCTMW B YrO/IOBHOM
npouecce Poccun. AHAM3NPYIOTCS pasinyuHble MOAX0AbI KaK K MOHSTUIO CaMoii cocTS-
3aTeNbHOCTU, TakK U K BO3MOXKHOCTU Cy/ja NpOsiBNATL aKTUBHOCTb B XOfe Cye6HOr0
pasbupaTenscTBa; OCHOBHOM aKUEHT AenaeTces Ha CyAe C y4yacTueM MPUCS>KHbIX
3acefaTenei, rae paccMoTpeHe 3TOro Bonpoca NpeACTaBnseTc Haubosnee 3HaUUMbIM.
Kimouesble cioBa: COCTA3ATENLHOCT; CYA C YY4acTUEM NPUCSKHBIX 3aceaTeneii;
CTOpPOHA 06BUHEHUST; CTOPOHA 3aLMTbI; CyAbs.

CoBpemeHHasi MOJENb POCCHIICKOTO YTOJIOBHOTO TMPOIECCa IPEACTABISET
co00ii CMeIaHHBII THUT CYIONPOU3BOJICTBA, TIIe HA dTalle TOCYAeOHOrO TPOu3-
BOJICTBA I'OCTIOJICTBYET PO3BICKHOW THI MpoOIiecca, a B CyJIe — COCTSI3aTEIbHBIM.
Opmnako B YIIK P® 3akpermsieH mpUHIMI COCTSA3aTEILHOCTH, KOTOPBIA JTOIDKEH
pacipocTpaHaTh CBOS ICHCTBHE Ha BCE CTAIUM Ipolecca, 4ero (GakTHYecKu He
MPOUCXOUT BBUY OTPAHMUEHHOCTH MPABOBBIX BO3MOXKHOCTEH CTOPOHBI 3allH-
Thl Ha y4acTHE B XOJie BO3OYXKJEHHs YTOJIOBHOTO Jiefla M MPEABAPUTEIHLHOTO
paccienoBanusi. OTMETHM, YTO W Ha 3Tare CyJAeOHOTO pa3OHpaTelbCTBa TAKKE
CYHIECTBYIOT OMNpeAeNieHHbIE MpoOJeMbl ¢ pealn3allieil MpUHIUIA COCTs3a-
TENBHOCTH KaK TEOPETUYECKOTO, TaK U MPAKTUYECKOro xapakrepa. Bee atu mpo-
OJIEeMBI 324aCTyI0 MPHUBOIAT K HEKOPPEKTHOMY ITOHMMAaHHUIO Ha3HAYCHHS COBpE-
MEHHOT'0 YTOJIOBHOT'O IIpoliecca.

Cyn ¢ ydactueM MpUCSIKHBIX 3acefaTelieil sSBIsSeTCs He HOBOM JJisi pPOCCHM-
CKOTO 3aKOHOJaTeIhCTBA (POPMOM CyJONPOU3BOJICTBA, KOTOpas B HaWOONbBIICH
CTEMEHU CIOCOOCTBYET peau3aliy MPHHIINIA COCTA3aTeIbHOCTH. OTHAKO 3TOT
YTOJIOBHO-TIPOLIECCYAJIbHBIN MHCTUTYT Tak’K€ BBI3BIBAET MHOI'O BOIIPOCOB K MpO-
Ieccy ero GyHKIMOHUPOBAHUS, CAMBIM OCTPBIM U3 KOTOPBIX SIBIISIETCS BO3MOXK-
HOCTh TPEJICENaTeIbCTBYIOMETO TMPOSIBIIATE AKTUBHOCTh B XOH€ CyAeOHOTrO
3acenanus. Emne 00JbIIyl0 akTyadbHOCTh 3TOMY MHpHIaeT TOT (DakT, 4yTo HE
B JIOCTATOYHOW Mepe OMpE/IEIeHa POJIb MPEACENATEIHCTBYIONIETO B TAKOM CY/IE.
C 0oaHOH CTOPOHBI, CYMTACTCS, YTO OH JIOJIKCH OBITh HE3aBUCHUMBIM apOUTPOM
U HE BBIPaKaTh COOCTBEHHOTO OTHOIICHUS K JETy JO 3Tama MMOCTAaHOBJICHUS
MIPUTOBOPA, C APYroOil ke CTOPOHBI, EMY MHOIZA MPUXOJUTCS JEHCTBOBATh aK-
TUBHO, HO HE B YTO/y CTOPOHAM, a JJIS TTOJIb3bI MTPUCSKHBIX 3aceiaTernei.



MonHoMouus NpefcefaTeNbCTBYIOLIErO B Cyfe 65

Taxum 06pa3om, BOIpOC O IMOJTHOMOYHSX IPEICeNaTeIbCTBYIOMIETO B Cye
C ydJacTHeM MpPUCSDKHBIX 3acermaTelell B KOHTEKCTE COCTA3aTENbHBIX Hadall
YTOJIOBHOTO CYJONPOM3BOACTBA SIBIAETCS BECbMa aKTyaJlbHBbIM, B TOM 4YHCIIE
U BBUJY TOTO, YTO JI0 CUX IOP MHCTUTYT NPUCSIKHBIX 3aceaTeied He NpUBEIU
K ONTUMAJBbHOM MOIENH (YHKIMOHHPOBAHMS, 3aMMCTBYS HEKOTOpPBIC YEPTHI
y 3apyOeXHBIX CTPaH C NOJOOHBIM HHCTHUTYTOM.

OOBEKTOM JAaHHOTO UCCIEN0BaHUS OyIyT OOLIECTBEHHbIE OTHOIIEHHUS, BO3HU-
KaIOIIHe TIPH peaTi3alni MPeAceAaTeIbCTBYIONINM CBOMX ITOJTHOMOYHHN B Cyze
C YJaCTHEM IPUCSHKHBIX 3aceIaTeNeH.

Iens nccnenoBaHusl — ONpeneieHUe NpodieM U MOUCK BO3MOXKHBIX ITyTeit
UX PEIICHUs NPU pean3aluyl MpeaceaaTeIbCTBYIONUM IPEAOCTABICHHBIX EMy
YTOJIOBHO-TIPOLIECCYATFHBIM 3aKOHOM ITIOJIHOMOYHMH B KOHTEKCTE COCTS3aTENb-
HBIX Haval yroJOBHOTO CYAONpOon3BoacTBa. K OCHOBHBIM 3a/1auaM HcCCiIeIoBa-
HUSL cIelyeT OTHECTH PETPOCIIEKTUBHBII aHAIN3 HHCTUTYTOB COCTSI3aTEIbHOCTH
U cyJa ¢ yJyacTHUEeM IPUCSDKHBIX 3aceqaTrenell, BBIIBICHHE NMPO0IeM, CBSI3aHHBIX
¢ (yHKIMOHMPOBAHNEM JAaHHBIX HHCTUTYTOB, a TaK)Ke BHECEHHE IPEIIOKESHUN
IO COBEPLICHCTBOBAHMIO 3aKOHOJIATENbCTBA B JaHHOI cdepe.

Mertoonoruyeckas OCHOBA HCCIEOBAaHUS — JUAJICKTUYECKUI METOA Hayd-
HOTO ITO3HAHUS, CHCTEMHBIN TOAX0J K pacCMaTpHBaeMBIM IIpo0iieMaM, a Tarke
PST YaCTHBIX METOJIOB, TAKUX KaK CPaBHHTEIHFHO-TIPABOBON METO, CTPYKTYpPHO-
(hyHKIIMOHAIIBHBIA METO U JIP.

ITpuHIMI COCTA3aTENBHOCTH IPOYHO YKOPEHUIICA B POCCUHCKOM YrOJIOBHOM
nporecce Onaronaps Cynebnoii peopme 1864 T., KOTOpast HE TOIBKO 3HAMEHO-
Bajya co0oii mepexon K HOBOMY, OoJiee TEMOKPaTHIHOMY THITY Ipolecca, HO H
YCTaHOBWJIA HHCTUTYTHI, CYIIECTBOBAHNE KOTOPBIX HEMBICINMO B APYTUX YCIIO-
BUSIX (MHCTUTYT aBOKATYPBI, CY/l C YUaCTHEM IIPUCSHKHBIX 3acefaTeNel U T.1.).

CocTsi3aTenbHBIN Mpoliece 00sA3aH cBoeMy mosiBicHuo JlpeBHed ['perum u
HpesHemy Pumy, rae 3apoaunach IEMOKpaTHs, a TakXe MOJIyYHJIO MIHPOKOE
pacrpocTpaHeHle OTCTauBaHUE CBOUX IMpaB Iepen Kosuerueil cyaeu. bnarona-
PSI OpaTOPCKOMY MAacTEepPCTBY TPEUSCKHE M PHMCKHE TpakJaHe MMEIH BO3MOXK-
HOCTb IIPEJCTaBJIATh CBOM MHTEPECHI, YTO KAcCaIOCh MPOM3BOACTBA HE TOIBKO
[0 TPaXJAHCKO-TIPABOBBIM CHOpaM, HO H II0 YTOJOBHBIM jaenaM. OOBHHEHHE
MOT BO30YAHTH JFO00H TpaXKaaHWH, KOTOpOMY ObUT IpUYMHEH yiepO. OmHaKo
B 310Xy CpeHeBeKOBbs NPUHIUI COCTSI3aTENbHOCTH OTOLIEI HA BTOPOH ILIaH.
IToBcemecTHOE pacpocTpaHeHHe MOTY4UI HHKBU3UIIMOHHBIN THII IpoLiecca, He
OCTABJISBIINH IIAHCOB HA MOJHOIICHHYIO 3alUTy CBOMX MpaB. IIpuHIuMO cocts-
3arenpHOCTH Bo3poawics numb B X VIII-XIX BB. 61arogapst ryMaHHCTHUCCKIM
B3rsinaM Bosbrepa, Pycco, Jdunpo, MonTeckbe, ['0060ca, Jlokka u np. Ilocrne-
IyIOIIee ero OTPaXCHHE B HOPMATUBHO-TIPABOBBIX aKTaX TOT'O BPEMEHH TOJIBKO
YKPETIHIIO er0 MO3UIIMIO0 B yTrooBHOM cymnorpomn3soactae [1. C. 236-240].

B ucropun pycckoro 3akOHOAATENbCTBA MPUHIUI COCTIA3ATENBHOCTH TaKKe
npouien goiaruid myTb. Pycckas IIpaBma XoTh M He pacKkpblBasia MOJHOCTHIO
CYIIHOCTh JaHHOTO TNPHHIMIIA, OJHAKO IO YTOJOBHBIM M TPAXKIAHCKAM JeTaM
MPUMEHSIINCH TPaBHiIa COCTA3aTEIBHOCTH, T.€. CTOPOHBI OBUTH PaBHBI U MOTJIH
WHULMUPOBATH IPOU3BOJCTBO JIFOOBIX MPOLECCYAIbHBIX NEHCTBHIA, UTO U SIBJISI-
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JIOCh JIBUTATENIEM BCEro mpolecca paccmorpenus nena. B IlckoBcko cymHoM
rpamMoTe yxKe OBIT YeTKO 3aKpeIliCH IMIPUHIIHII COCTA3ATEIFHOCTH C pa3AeieHueM
MOJIHOMOYHN MEXIY CTOpOHaMH U cyJoM. IIpu 3ToM ykasbIBanoch, 4To Opems
JIOKa3bIBaHMS JIGKUT Ha CTOPOHE OOBUHEHMS, a CyJl BHICTYIIAeT B KAUeCTBE HE3aBH-
cumoro apourpa. Cynebnuk 1497 r. Mpana Il Taxke ycTaHaBIMBAI COCTSA3ATEIb-
HbIE Hayajia YroJIOBHOTO Ipolecca, HO YK€ Ha YpOBHE BCEro rocynapctsa [2].
Oto eme He ObUla COCTA3aTENLHOCTH B COBPEMEHHOM IMOHMMAaHUM, TaK Kak
OoIbIIoe 3HAUEHHE MPOIOIDKAIH UIpaTh CyAeOHbIe TOSIMHKH, IPEIIONATraBIIie
(u3nIecKoe paBEHCTBO CTOPOH, OJHAKO HAPSIY C 3TUM CyIOM IPUHIMAINCH BO
BHUMaHHUE MUChbMEHHbIE JOKYMEHThl W TIOKa3aHUs MOCIYXOB, UYTO yXKE CBHIE-
TENLCTBOBANIO O 3aPOXKICHUM PABCHCTBA MPOIIECCYAIbHBIX PaB cTOpoH [3].

B mocnemyromie meproas! qecTBIE MPHHITUIIA COCTI3aTEIBHOCTH B 3HAYH-
TeNbHOU Mepe OBUTO OrpaHHYeHO, TaK KaK MPOUCXOAMIIO YCHICHHUE PO3BICKHBIX
Hayaj, KOTOpble JOJDKHBI ObUIM 00ecreYnBaTh IMIMPOKKE TapaHTHH MpaB MOTep-
MEBIIUX, OJJHAKO Ha JeJIe 3a4acTy0 CIIOCOOCTBOBAIN OIPaHUYCHUIO IIpaB 00enx
CTOpOH.

Bce uzmenunocs Onarogaps Cynebnoit pedopme 1864 r., B pesynbraTe Ko-
TOPO# OBLT BO3POXKIIEH MPUHIUI COCTA3aTEIFHOCTH BMECTE C OOJBIINM KOJIH-
YECTBOM YTOJIOBHO-TIPOIIECCYAIBHBIX HWHCTUTYTOB, CIIOCOOCTBOBABIIMX €TO
VIPOYHEHUIO W Pa3BUTHIO. BrImaromimecs IOPUCTHI TOTO BPEMEHH IIpenMylle-
CTBCHHO MOJIOXKHUTEJIBbHO paClCHUBAINU ,Z[eﬁCTBPIe NpuHOMIa COCTA3aTC/IbHOCTH,
CUMTasi, YTO OH CIIOCOOCTBYET OOECIIEYCHUIO IMPaB CTOPOH M CIIPABEIIUBOMY
paspemenuro aena. Tak, BelAaromuiics cyneonbiit nestens A.D. Konu npusna-
BaJ 0COOYIO 3HAYMMOCTE COCTSI3aTEIBHBIX Hadall yrOJOBHOTO IIpoIlecca B ycTa-
HOBJICHUU O6’beKTHBHOI71 HUCTUHBI NYTEM 3aCIyHIMBAaHHSA MPOTHUBOIIOJIOXHbBIX
MHEHUM CTOPOH O JIMYHOCTHU MOACYAMMOTI'O, CTCIICHU €0 BUHOBHOCTH, IIpUME-
HSIEMOM 3aKOHE W T.1. ViIMeHHO Oxaromaps MpOYHOCTH €r0 B3TJIAIOB Bepa B WH-
CTUTYT COCTA3ATCIIbHOCTU U CYA NPUCAKHBIX HE NMMOUIATHYJIACh MTOCJIC 3HAMCHU-
Toro aena Bepbl 3acynuu, KOTOpoe CTajo MEPEeIOMHBIM HE TOJIBKO B CyAbOe
camoro A.®. KoHn, HO 1 B 3aKOHOJATEIHCTBE, a TAKXKE B IIPAKTHKE €TO MpUMe-
uenus [4. C. 147-157].

B coBerckuii meproa B TEOPETHUECKOM IUTAHE WUJICH COCTA3ATENLHOCTH TPH-
HHMMAaJIMCh, OJHAKO HA MPAKTUKE DTOT IMPHUHIMUII HE MOJYYUII PACIIPOCTPAHEHNS,
9TO OBLIO CBSI3aHO C PSAOM MPHYKH, B TOM YHCIE C OCTPHIM HEMPUATHEM HOBOU
BJIACTBIO CTapPBIX OYpIKya3HBIX NMPABOBBIX HHCTUTYTOB. Jlekpet o cyme Ne 3 CHK
PC®CP ot 13.07.1918 ocraBui Ha 3aKOHOAATEIBFHOM YPOBHE HEKOTOPHIE Haya-
J1a COCTSA3aTENIFHOTO THIIA MPOIIecca, OHAKO BBEJCHHBIC OIPaHUYCHUS, OCOOCH-
HO MO OTHOUIEHHIO K CTOPOHE 3alllUThl, HE MO3BOJISIOT TOBOPUTEH O TOCHOJCTBO-
BaHUM NPUHIMIA COCTsI3aTeNbHOCTH. bomee Ttoro, [lekperom o cyme Ne 1
or 24.11.1917 Ob1 ynpa3gHEH WHCTUTYT NPHUCSKHOM M YaCTHOW aaBOKATYpHI.
B pomu 3alIMTHUKOB CTany BBICTYIIATh BCE HEMOPOYHBIC TPaKAaHE, 4To, Oe3-
YCIOBHO, HE COOTBETCTBOBAIO JOJKHOMY YPOBHIO IPO()ECCHOHAIM3MA, CYIIE-
CTBOBABILIEMY B JOPEBOJIONMOHHBIN TepHoa. Te e aqBOKaThl, KOTOPHIC BBICTY-
MaJIi B KA4ECTBE 3aIIUTHUKOB IO YTOJOBHBIM JIEJIaM, CKOpEe, SBISIINCH OOBH-
HUTEJSIMU, TaK KaK ObUTH 00s3aHBI CTAaTh Ha CTOPOHY OOBHHEHHS TP HATHYUH
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yOeaUTEeNbHBIX J0KA3aTeIbCTB BUHOBHOCTH MoazamutHoro. Cyx MMes 3HA4u-
TENbHBIC TTOJHOMOYHS 110 PYKOBOACTBY IPOLIECCOM, TaK KaK (haKTHIECKH HEC
OTBETCTBEHHOCTH 32 YCTAHOBJIEHHE OOBEKTHBHOM HCTHHBI, IIO9TOMY HE BHJIENIOCH
HHUYETO NPeIOCYANTENBHOTO, €CITH CyIbs yIalsul 3alUTHAKA U3 3aja cy/a JInoo
BooOIIe He morryckan ero B mporecc [S. C. 14-17]. Takoe oTHOIIEHHE K CTO-
POHE 3aIUTHI HE CIIOCOOCTBOBANIO YCTAHOBJICHHIO IIPHHIIHIIA COCTA3aTEIBHOCTH,
KOTOpBIi1 (POPMAITBHO BCE ellle CYIECTBOBANI B COBETCKOM YTOJIOBHOM IpoLiecce.

Haunnas ¢ 1930-x TT. JaHHBIA NPUHIIAIT U BOBCE OBLIT YIIPa3JaHEH, YTO OBUIO
CBSI3aHO C TIOJUTHYECKUMH IPOLECCaMH, HMPOUCXOTUBIINMH BHYTPH CTPAHEIL.
Coycts Hexotopoe Bpemst YIIK PCDOCP 1960 r. Ob10 periaaMeHTHPOBaHO pa-
BEHCTBO YYaCTHHKOB CYJIOIIPOM3BOJICTBA, YTO TIO3BOJISIET YTBEP)KAaTh O BO3BpaTe
K IPUHIHNIY cocTs3aTenbHoCTH. OTHAKO AeHCTBOBAI MPHUHIIUIT BCECTOPOHHETO,
MOJTHOTO W OOBEKTHBHOTO HCCIIEIOBaHUS OOCTOATENBCTB aena (c1. 20 VIIK
PC®CP), B0O3110XKHUBLIMH 3Ty 0053aHHOCTh HE TOJBKO Ha IPOKYpPOPa U OPraHbI
pacciieoBaHMs, HO U Ha CyJl, KOTOPHIil B Cllydae HEOOXOAUMOCTH 00s3aH ObLI
JeiCTBOBATh aKTUBHO, YTO MIPOTUBOPEUMIIO KIIACCHIECKOMY ITOHUMAHHIO COCTSI-
3aTENILHOCTH, OHAKO CIIOCOOCTBOBAJIO YCTAHOBICHHUIO OObEKTUBHOI HCTUHEI [6.
C. 44-46]. Hexotopsle uccnenoarenu, HampuMep M.II. Tlonskos, BooOiie cuu-
TaIOT, YTO PO3BICKHOM THII Iporiecca 0oiiee COOTBETCTBYET LENU YCTAaHOBICHHUS
O00BEKTUBHON HCTHHBI, TaK KaK B OCHOBHOM NPHU3BIBACT PYKOBOICTBOBATHCS
(l)aKTaMI/I, a HE CY6’LBKTI/IBHI)IM MHCHUEM CTOPOH, KOTOPBLIC OHU BBICKA3bIBAIOT
B TIPOLIECCE COCTSA3aHMS, YTO OH U OTOXKAECTBISET C COCTA3ATENbHOCTHIO, CUH-
Tasi, YTO CyJ JOJDKEH OCHOBHIBATH CBOW BBIBOIBI Ha NTOKA3aTEIILCTBAX, a HE HA
mo3unusx cropod. OTcrona U 06e3yciIoBHAs BO3MOXKHOCTH CyZa IMPOSBISTH aK-
TUBHOCTH B X0/I¢ Cy1eOHOr0 pazbuparenbctsa [7].

[penMyIieCTBEHHO BCe K€ CUMTAETCS, YTO COCTS3aTeIbHOCTh CIIOCOOCTBYET
YCTaHOBJICHUIO MCTHHBI, OJHAKO MOJXOIBI K TIOHIMAHHIO MOCIEIHETrO ITOHSTHSI
pasznuuHbl. Tak, B yrOJOBHOM MPOLECCE MOXKHO YCTAQHaBJIMBATh Kak OOBEKTHB-
HYI0, TaK 1 popMalibHyt0 UCTUHY. [TocnenHss mpencTaBiseT coOOOK HEeKUid KoM-
MIPOMHUCC, Ha KOTOPBIH HIYT CTOPOHBI U CYJ, YTOOBI €€ TOCTUTHYTb, COTJIAIIasICh
Ha WCCIENOBaHHE JIMIIb TEX JOKa3aTeNbCTB, KOTOPHIC OBLTH MPEIOCTABIICHEL.
Ipu 3TOM Cyq He BMelIMBaeTCs B MPOLIECC COOMPaHUs JI0Ka3aTeIbCTB, MoJjara-
SCh B 9TOM BOIIPOCE JIMIIb HA CTOPOHBI M TOJBKO KOHTPOJHPYS COOJtO/IeHNE
MU JIeHCTBYIOIIETO 3aKOHOIATENbCTBA. TaKoW IMOIX0 TUIIMYCH ISl CTPAH aH-
TJIOCAKCOHCKOM TPaBOBOIM CEMBH, TJle CUMTAETCS, YTO COCTA3ATENBHOCThH JI0-
cruria cpoero pacusera. CTpaHbl ke, MPUHAUISKALINE K POMaHO-TePMaHCKO
MPaBOBOH cucTeMe, 0oJiee CKIIOHHBI MOJICPKUBATh TCHACHIIUIO YCTAHOBICHUS
B YTOJOBHOM IPOIIECCE MATEPUANBEHON MCTHUHEI, YTO IPEIOCTABISET Cyqy BO3-
MOXKHOCTbH HeﬁCTBOBaTB AKTUBHO, HapsAay CO CTOpOHaMH YCTaHAaBJIMBAaTbH BCE
00CTOSATEIBCTBA MPOU3OLIEANIEero. bonee Toro, B HEKOTOPBIX CTpaHax (Harpu-
Mep, Bo @paniun) cyn o0s3aH YCTaHOBUTHh MCTHHY 1O JETY HE3aBUCUMO OT
WHHIMATHBEl cTOpoH [8]. besycioBHO, MOMOOHBIH MOAXOM K KIIACCHYECKOMY
MMOHUMAHUIO COCTA3ATEIIFHOCTH HE COBCEM BEpPEH, OJHAKO B JAHHOW CHUTYaIHH
HUYYTh HE YMAJSIET YCIEUTHOCTH (DYHKIIMOHMPOBAHMS JAHHOTO IPUHIINAIA, XOTSI
U CyIIECTBYET MHOT'O IIPOTHBHUKOB 3TOTO MOAXO0/a.
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Ha TeopetndeckoM ypoBHE HcCiIeJOBaTEIH B 00IaCTH YTOJIOBHOTO IIpoLiecca
OTHOCHWIIMCH K MIPUHIIMITY COCTSA3aTEIBHOCTH HEOAHO3HAaYHO. HekoTopeie cunTa-
JM €ro MEPEeXUTKOM IPOIUIOro, HEe BKYIIUMCS C HOBON COIMATMCTHUYECKOM
MIPOrpaMMOH, IpyTHe ke, HapOTUB, BUJIEIH B HEM MEPCIEKTUBHBIA MHCTUTYT,
TIOJTHOCTBHIO COUYETAIONINIICS ¢ HOBOW mpaBoBoi nonutukou. Tak, M.C. Ctporo-
BHUY CUUTAJ, YTO NPHUHIMIBI COCTA3ATEILHOCTH, HE3aBUCUMOCTH Cyjeil, npaBa
OOBUHSIEMOI0 Ha 3aIUTY BBIPAXKAIOT COLUAIMCTUUECKUNA TEMOKPAaTU3M COBET-
CKOTO YTOJOBHOTO CYAOIPOU3BOJICTBA, UX HE OOECIEHUBAET TO, UTO B OypiKyas-
HOM 3aKOHOJATEIbCTBE O CYIOIPOM3BOJCTBE 3alMCAHBI BHEIIHE CXOIHBIC IIpa-
BoBbIe Tonoxenus [9. C. 154].

Taxum 00pa3oM, B COBETCKHI EpHOA He ObIIO €ANHOT0 MOAX0a K IIOHUMa-
HUIO CYIIHOCTH TPUHIIMIA COCTS3aTENbHOCTH HU HA TEOPETHYESCKOM, HH W Ha
MPaKTUIECKOM YPOBHE.

B neiicteyromem YIIK P® 3akpemsieH NpUHLHUII COCTA3ATENIBHOCTH Kak
OCHOBHOMW IIPUHIMUII BCEr0 YTOJOBHOTO CYAONPOU3BOJCTBA. Ero OCHOBBI ObLIH
3aJloKeHbl rmoctaHoBiieHueM BepxoBHoro Cosera PCOCP or 24.10.1991
Ne 1801-1 «O xounenuuu cynedHoit pedpopmsl B PCOCP» u B nocneayouem
Hamu cBoe orpaxenue B Koncrurynuu P® 1993 r. [10] CymHOCTs JaHHOTO
MIPUHIIAIIA BUIUTCS B YSTKOM pa3feieHun (PyHKIUH CTOPOH, UX PaBHOIIPABUH H
0co00it poiu cyaa B paspemennu nena [11. C. 36-37]. Takoi moaxo/ B IeJIOM
COOTHOCHUTCS C TEM 3HAYCHUEM IPHHIIUIA COCTSI3aTEIBHOCTH, KOTOPOE MpHa-
Baj emy M.C.CtporoBud. OH BUIeN CYHIIHOCTh COCTSA3aTENBHOCTH B TOM, UYTO
«OOBHWHEHHE U 3aIllUTa OCYIIECTBILTIOTCS CTOPOHAMHM, HANICIEHHBIMUA PaBHBIMU
MpaBaMy UIsI OTCTaWBaHUS CBOMX YTBEPXKICHUH M OCIIAPUBAHUS YTBEPIKIACHUIA
MIPOTUBHOW CTOPOHBI, TPHUYEM OOBUHIEMBIH (MTOJCYIUMBIN) SBIISETCS CTOPOHOM,
MOJIB3YIOIIEHCS TPABOM Ha 3aIUTY; CyAy ke MPUHAIEKUT PYKOBOJICTBO MPO-
[IECCOM, aKTUBHOE HCCIEIOBAaHHE OOCTOSTENBCTB Jea W PEUICHHE CaMOTo Jie-
nay». [IpuueM oH MogYepKUBal, YTO PaBHONPABHUE JOJIKHO MPOSBIATHCS UMEHHO
B PaBEHCTBE MPOLECCYANTbHBIX CPEACTB, KOTOPBIMH MOTYT MOJIB30BATHCS CTOPO-
HBI U1 OTCTaMBaHU CBOEH MO3UIMU. B 3TOM e W HPOSBISIETCS TUCIIO3UTUB-
HOCTB yrosioBHoro mportecca [9. C. 149-156].

B sTOM OTHOmIEHMM TOKa3aTelieH mpuMep U3 cyaeOHo# mpaktuku. Tak, mo
YTOJIOBHOMY JIeIy N0 OOBHHEHHIO B COBEPIICHHH NPECTYIUICHUS, MPEIyCMOT-
pernoro 4. 1 ct. 201 YK P®, cymom mepBoit HHCTaHIIMK OBUT BEIHECEH OOBUHH-
TeJIbHBIN NpuroBop. OIHAKO CTOPOHA 3aILUTHI HE COTJIACHIIACH C IaHHBIM pellie-
HHEM CyJa, YKa3aB Ha TO, YTO OOBHHHUTEIFHOE 3aKIIOYECHHE HE COOTBETCTBYCT
MOCJIEHEMY TIOCTaHOBJICHUIO O TIPUBIICUCHUH B KAUYECTBE OOBHHSIEMOTO, B CBSI3H
C YeM MOJCYAUMasl HE UMeJla BOBMOXKHOCTH JAaTh KaKue-TMO0O0 MOSACHEHUS, a TaKKe
MPEICTAaBUTh KaKHe-TNOO KOHTPAOKA3aTeNbCTBA II0 3aBBILICHHOMY OOBEMY
o6BuHeHus. Cyq mepBOH MHCTAHIMM HE MOT YCTPAaHHUTh JAHHOE HapyIICHHS,
HE BO3BPATUB JENO0 IIPOKYPOPY, TaK KaK 00S3aHHOCTb 110 MPEAbSIBICHUIO 00BU-
HEHUS TIOJIHOCTBIO JIEKUT Ha CTOpOHEe OOBMHEHMs. TakuM 00pa3oM, B JaHHOM
cllydae CyJ HEe MOT IIOJMEHUTH OJHY U3 CTOpoH. bornee Toro, yxectoueHue 00-
BHHCHUS B CyJi¢ HEJOMYCTHMO BBHY HAPYIICHUS TEM CaMBIM IIpaBa Ha 3aIUTY
noacyauMoii. [loaToMy cyx aneyuIMOHHOM WHCTaHIMM BIIOJHE 0OOCHOBAHHO
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OTMEHWJ IPHUTOBOP Cy[a NMEpBOW MHCTAHIMK W HANPAaBIJI YTOJIOBHOE NEN0 Ha
HOBOE cyneOHOe pa3duparenabcTBo [12].

Beuny nuddepennuanum yroloBHO-IIPOIECCYATbHON (HOPMBI  JIeHCTBHE
MPUHIIMIIA COCTSA3aTEIBHOCTH HE BCErAa OAMHAKOBO. Tak, MPH YIPOIICHHBIX
MpoIeaypax OH HaNMEHee BBIPAKEH, a IIPH YCIOKHEHHBIX, HAIIPOTUB, MOIYIMII
OTPaXXCHUE B TIOJTHOMOYUSX CTOPOH H CYAA.

OnHOY U3 YCIIOKHEHHBIX OPM B POCCHICKOM YTOJIOBHOM IPOIIECCE SIBISCT-
Csl CyZl C y9acTHEM MPUCSHKHBIX 3ace/laTeNel, KOTOPHIN B HAyYHOU cpefie J0 CUX
op He TONYYHJ OJHO3HAYHOW OIeHKW. Ha Hamr B3risim, 3To CBS3aHO ¢ He3a-
KOHUEHHOCTBIO peOpMHUPOBaHUs TaHHOTO MPABOBOTO MHCTUTYTA HA 3aKOHOJA-
TeNBbHOM ypoBHe. [lociieiHue 3HAYUTEIBHBIC U3MEHEHUS B MOPSIIOK €ro QyHK-
MOHUPOBaHUs ObUTH BHeceHBI B 2018 T., xoraa GakTHdecku OBIIO PACIIMPEHO
ero geiictBre. OMHAKO MHOTHE MPOIECCYATUCTHl CUUTAIOT, UYTO Takas (opma
CYZOIPOU3BOJICTBA JIOJDKHA OBITh TOJHOCTHIO MOJYHMHEHA MPHHIUITY COCTSI3a-
TEJNBHOCTH, 4TO, 0€3yCIIOBHO, SBIISICTCS €€ HEOCIOPUMBIM ILIFOCOM, OJTHAKO He-
000CHOBaHHOE CY)KCHHE ITOJTHOMOYHH MpeACeNaTeNILCTBYIOMIETO B TAKOM CYyJIe
MOJKET IIPUBECTH K BeChMa HETATUBHBIM TTOCIICICTBHSM.

B cBs13u ¢ 3TEM 0COOBII MHTEpPEC MPENCTABISIECT NSHCTBIE MPHHIIUIIA COCTS-
3aTENFHOCTH B Cy[e C yJ9acTHeM IPHCSKHBIX 3acexareneil. [lomoOnas dopma
CYIOIPOM3BOICTBA IpuInIa B Pocchio W3 AHIIMHM, CUUTaeTCs, YTO HAIlla MO-
JIeSTb UMEET HauOOJIbIIIEe CXOACTBO MMEHHO C KJIACCHYECKUM CYOM MPHCSK-
HbIX. B AHIIIMU cyapl ¢ y4acTueM HapOJHOrO 3JIEMEHTa Hadald 3ap0oKIaThbCsl
eme B |X B., Korma 3aK0OHOIATEIHCTBOM IMIPEAYCMAaTPUBAITUCH HAPOIHBIC 3aceqa-
HUS TIPU pa3pelleHuH BOIPOCa O BUHOBHOCTH JIMIla M HAa3HAYCHUU €My HaKa3a-
Hust. B X B. ponb NpHCSKHBIX TP pa3pelIeHuH fefa yxe Obula 4eTKO onpesie-
JieHa: (PaKTUYEeCKU OHU CaMH MOTJIH PacCiieoBaTh MPECTYIUICHHs, cOOUpas He-
00X0AMMYI0 HH(POPMALIHIO OO0 CaMOCTOSATEIHHO, JIMOO C MTOMOIIBIO CYIbU WITH
MHBIX opraHoB. OHaKo 0osiee MPUBBIYHBINA IJIS HAC CYI MPUCSKHBIX CTal pas-
BuBaThcs B AHrmuH ¢ Xl B. FiMeHHO Torma ObUTH BBEICHBI CYIIbl aCCHU30B, KO-
TOpBIE BIIOCICICTBHU CTAlM BBHIMONHATH (DYHKIIMH HE TOJIBKO PACCIICAOBAHU,
HO U pa3pelleHus Jena 1o cyiectsy [13]. B nanpHeimem cya NpUCSHKHBIX cTajl
CTPEMHUTEIILHO Pa3BUBATHLCS, YTO MPHUBEIO K MOBCEMECTHOMY €r0 pacripocTpa-
HeHnto. OHaKO MHOTHE CTPaHbI 3HAUYUTEIHHO YCOBEPIICHCTBOBAIN 3Ty (hopMy
CYJOIIPOU3BOACTBA.

B Poccun nmonHOIIEHHOE OTpa)XCHUE B 3aKOHOMATEIBCTBE MPaBUIIa (DYHKIIH-
OHUPOBAHUS CY/Ia C YYACTHEM IPHUCSHKHBIX 3aCeIaTeNICH MOMYUMIH JIUIIb [OCIe
Cyne6Ho#i pedopmbr 1864 . UMeHHO Toraa ObUTH 3aKperuieHbl IeMOKpaTHye-
CKHE Havaya yroJoBHOro mporecca [14]. be3ycaoBHO, IPHHIUT COCTA3ATEIBHO-
CTH CIOCOOCTBOBAJI CTAHOBJICHHIO TOrO MPABOBOIO MHCTHTYTA, MPHIICAIICTO
K HaM M3 aHTJIOCAKCOHCKOHN MPABOBOM CHCTEMBI, I/ie ObUTH TPAJAUITHOHHO CHIILHBI
COCTSI3aTeNbHBIC Havalla Cyaonpon3BoacTBa. C ero moMomIbo X0Tenu 60poThes
CO B3SITOYHHYECTBOM H ITPOM3BOJIOM YHHOBHUKOB, BUJIS B TAKOM CYJI€ TPOSIBIIC-
HUE B HaWOOJbIIEH CTEIIEHU CIPaBENIMBOCTH U JIEMOKpaTHUECKUX Havau [15.
C. 74-75]. Camo Cyaompou3BOJACTBO OBLIO IMOCTPOCHO Ha HayajaaxX COCTs3a-
TEJNBHOCTH: CTOPOHBI MOTJIM BBICKA3aTh CBOIO TOYKY 3PEHUS, OIHPASICh HE TOJb-
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KO Ha JIOKa3aTeNbCTBa, HO M Ha KUTCHCKUHA OIBIT M 3APaBBI CMBICI MPUCSKHBIX
3aceaTeNiel, 9To MO3BOJIIIO YHTH OT WHKBU3UIIMOHHOTO MIPOIIecca, TIe TIaBeH-
CTBYIOIIIAs] POJIb MPHUHAUIeKAA CTOpOHE 0OBUHEHHA. Cyabs ke IOJDKEeH ObLI
JaBaTb HEOOXOAMMBIE Pa3bACHEHHs MPHUCHKHBIM B XOJE IpoLecca, a TakkKe
CIIEAUTH 33 3aKOHHOCTBHIO TPOUCXOISIIETO, IPH HEOOXOIUMOCTH Jiefiasi 3aMeda-
Hus cropoHam [16. C. 139-141]. IlpucspkHbIe 3acemaTelid, B CBOIO OYepe.b,
paspelany TIaBHBIA BOIPOC — BOMPOC O BUHOBHOCTH MOACYAUMOro. OaHako
MPHA BCEM 3TOM OTMETUM, YTO MPO(ECCHOHANBHBINA CYAbS UTpall 0COOYIO POINb
B mporiecce. OH MOT CaMOCTOSITENIFHO OTIPEAENIATh HOPSIOK UCCIEA0BAHHS T0Ka-
3aTEeNIBCTB B XOJI€ CYJIEOHOTO CIEACTBUS, MO COOCTBEHHON MHMIIMATHUBE Ha3HAa-
4yaTh 9KCIEPTU3Y, BBI3BIBAThH U JAONpalnBaTh cBujerenei u T.4. [17] Takoii mu-
pokuil 00BEM IMOTHOMOYHU IPEICceNaTeIbCTBYIOMETO OOBACHIICS TEM, UTO
B TOPEBOIOIIMOHHEIN IIEPHO IMEHHO CyJl HEC OTBETCTBEHHOCTH 32 YCTaHOBJIE-
HUE UCTHHBI IO JIeTy. B CBSI3M C 3THM ero aKTMBHOCTh HE paclieHHBallach Hera-
THBHO CO CTOPOHBI KaK MPAaKTHKOB, TaK U TEOPETUKOB B OOJACTH YrOJIOBHOTO
nporecca. [Ipu 3TOM CTOUT OTMETHTH, YTO IPOQeCCHOHATBHEIE CYIbH HE MOTIIH
M3MEHHUTH BEPIUKT NPUCKHBIX 3aceIaTeleld, YTo SBIISUIOCH ellle OJHON 3aIllluTON
OT Mpou3Boa BracTeil. OOBUHUTENBHBIN BEPAUKT MOT OBITh OTMEHEH, TOJBKO
€CITH CyJ NPHUXOIMI K BEIBOAY, YTO OH HE OBUI OCHOBAaH Ha MaTepHaiax Ielia
WM TIOJCYIUMBIA HE TIPHYACTEH K coBepmieHuro npectymieHus [18. C. 125-
132]. Oanako naHHOE perieHre MpohecCUOHANBHBIX CyNel JOIKHO ObLTO OBITh
000CHOBAHO.

B HexoTOpHIX 3apyOeKHBIX CTpaHax 3aKOHOIATEINb TOIIEN eIl fanbie. Tax,
B AHIIIHH, T/Ie, IO OOUICTIPU3HAHHOMY MHEHUIO, U 3aPOAWICS CYIl IPHUCSHKHBIX,
y HpeAceaTesIbCTBYIOIIETO MEPBOHAYAIBHO OBUIM MOUYTH Oe3rpaHUYHbIE MOJ-
Homounst. Hanmpumep, mpodeccroHanbHBINA Cybsi MOT MIPUMEHUTHh HETaTHBHBIE
CaHKIIUH K TPUCSKHBIM 3acenatelisiM (omrpadoBaTh, 3aKIOYATh B TIOPbMY),
€CITH UX PELICHUE ero He ycTpausaio. [IpudeM 310 MOTIIO IPOIOIKATHCS 10 TEX
Mop, TIOKa MPUCSIKHBIE HE U3MEHAT CBOW BepAUKT. [loMUMO 3TOTO, OH MOT HC-
KITIOYUTH JTFOOOTO MPHUCSHKHOTO W3 KOJUIETHH, €CIHM CUHUTAJ, YTO MOCICIHUN He
crpaBisieTca co cBoMMH oOsi3aHHOCTsIMU [19]. Be3ycnoBHO, BOCIeACTBUN 3TH
MOJTHOMOYHST TPEACEAAaTEeIBCTRYIONIETO OBUIN PEAYyIHPOBAHEL, YTO ITO3BOJIIIO
CyJly IPUCSIKHBIX CTaTh 00JIee JJeMOKPATUIHBIM HHCTUTYTOM.

B Poccun momoOHbBIE SKCIIEPUMEHTH HE MPOBOAMINCH, TaK KaK K HaM Cy[I
MPUCSDKHBIX MPUILEN yXKE B KiIacCHueckoM Bujae. OHAKO B pe3ysibTaTe KOHTP-
pedopM CyIl MPUCSHKHBIX JTUIIWICS 3HAYUTEIIEHOW YaCTH TOJIE3HBIX JIEMEHTOB,
YTO IPUBEIIO K yTPATEe €ro OCHOBHOIO MPEJHAa3HAUYEHHsI. DTOMY CIIOCOOCTBOBAT
PS4 NPUYMH, CBA3aHHBIX KaK C MOJIMTUYECKUMH, TaK U C COLIMAJILHBIMU IpOLIeC-
camu, npoucxoauBmumu B Poccun. KoHeuHo, ommOKu OBLTH JOMYIICHBI U HA
3aKOHOJIATENILHOM YPOBHE, U CAaMUMH YHHOBHUKAMU-UCTIOTHUTEIISIMH, HO CTOJh
MOJIFOOUBIIMICS HAPOLY MPABOBOM MHCTUTYT BUJIOM3MEHUIICS, €r0 NOJCYAHOCTD
COKpAaTUJIACh, YTO MPUBEIIO NPAKTUUYECKU K €70 00ECLIEHUBAHMUIO.

B naneneiimem Jlekperom o cyae Ne 1, mpunsateiv CoBrapkomom 24.11.1917,
CyZABI C YJ9aCTHEM IPUCSHKHBIX 3acenaTesieid ObIIN yIpa3JHEHBI, YTO ITOCTaBIIIO
O] BOIIPOC AEMOKPATUYHOCTh HOBOT'O IIPOLIECCa.
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Cyn ¢ ygacTreM MpUCSDKHBIX 3acemarelnieil ObT BO3POKICH JINIIEL O1arogaps
Konnenmuu cynebHoit pedopmbl, pa3paboTaHHON TPyNIONW HE3aBHCUMBIX JKC-
HEepTOB B MOAKOMHUTETE IO cyaeOHOI pedopMe Bo rase ¢ b.A. 3010TyxuHbIM
B BepxoBHom Cosere PCOCP. YIIK PCOCP 6bin fomonHeH pasgenoM X
«IIpon3BOACTBO B cyzae MPUCSHKHBIXY, a | utons 2002 r. Berynun B cuy YIIK
P®, xotopelii B riase 42 npenycMoTpen MOPSI0K NPOU3BOJACTBA 110 YTOJIOBHBIM
JiefiaM, pacCMaTpUBAEMBIM CYJIOM C y4acTHEM MPUCSKHBIX 3acenateneit [20.].

OpHako OO0 CETOAHSAIIHETO JHS 3TOT IIPABOBOM HHCTUTYT BBI3BIBAET OOIBIIOE
KOJIMYECTBO CIIOPOB MEXKIY TEOPETUKAaMH M MpakTukamu. Heocropumo, 4to oH
UMEET MHOXKECTBO HEIOCTAaTKOB, KOTOPBIE 0 CUX IOP 3aKOHOJATENb IBITACTCS
HUBeNMMpoBaTh. Hambonplimii WHTEpeC Ui HaC B KOHTEKCTE PacCMOTPEHHS
poOIEMBI COCTSA3aTENBHBIX HAYaI COBPEMEHHOTO YTOJIOBHOTO TIPOIECcCa BBI3HI-
BaeT CTEICHb aKTHMBHOCTH IPEICEAaTeIILCTBYIOMIETO B Cyle C yJIacTHEM IIpH-
CSDKHBIX 3ace/iaTeliell.

TpaauOHHO TPUHATO, YTO MPUHIUI COCTA3ATEIBHOCTH MPEAIOoaraeT ak-
TUBHOCTH CTOPOH TIPH PaCCMOTPEHHUHU YTOJIOBHOTO Jejia M ITACCHBHOCTD IIpezce-
JaTeNbCTBYIOIETO B IpOIECCEe AOKA3bIBaHMs, TaK KaK €ro OCHOBHOE IIpe/Ha-
3Ha4YeHHUE — pa3pelleHue aena mno cymectry. OnHaKO COBPEMEHHBIN YrOJIOBHBIH
MPOIIECC MMEET CIUIIKOM MHOTO HIOAHCOB, HE IMO3BOJIIIOIIMX IONHOCTBIO Tie-
pENTH Ha MOJENb YUCTON COCTI3aTeNbHOCTU. bonee Toro, B cTpaHax, Iie COCTS-
3aTeJIbHOCTh SABISAETCS TPATUIMOHHONW (OPMON OCYIECTBICHUS MPABOCYIUS,
CyJl TaK)Ke€ HE MOXKET TO3BOJIMTH ceOe OBITh MacCUBHBIM HaOmromaTenem, ooa-
Jasi ONpeACIeHHBIME TTOTHOMOYHSIMHI IO BO3MOKHOCTH JICHCTBOBATH aKTHUBHO.
OTMeTHM, YTO aKTUBHOCTH NpPEACEHaTeNBCTBYIONMIETO MPEXIEC BCETO IOJDKHA
OBITH HaIpaBJIeHA HA MPOBEPKY yXKe UMEIOIINXCS JOKA3aTeIbCTB, 4 HE Ha IOy-
YeHHE HOBBIX, YTO MMOMOXKET MPO(HECCHOHATBHOMY CYJIbe M TIPUCSHKHBIM 3ace/ia-
TEJISIM TIPUHATH OOBEKTHBHOE PEIICHHE TI0 YTOIOBHOMY IETY.

Poccuiickuii cyn ¢ yyacTheM MPHCSKHBIX 3acefaTeNiedl TMOJ4YUHEH OOIINUM
HaydajiaM COCTA3aTEeIIbHOCTH, HO MIPEACEAATENLCTBYIONINM B TAKOM Cy/I€ HaJeIeH
PSIOM TIOTHOMOYHMH, MO3BOJITIONIMX €My YYacTBOBaTh B IPOIECCE TOKa3bIBa-
Hus. [Ipu 3TOM Cya HE MOAMEHSET CTOPOHBI, €r0 AeSITeIbHOCTh OrPaHUYHUBAETCS
OCHOBHBIMH HAIIPABICHUSIMH:

1) pasperreHne xoaTalicTB CTOPOH, HATIPABICHHBIX HA MOJTYyYCHHE HOBOTO
JI0Ka3aTeILCTBEHHOTO MaTepraa;

2) aKTHBHU3AIMSA [EITSIBHOCTH CTOPOH [0 COOMPAHHUIO JI0KA3aTEIIbCTB;

3) cozmaHue Cys0M OpPraHH3aI[MOHHO-TIPOIIECCYATbHBIX YCIOBHI U OKa3aHWe
MPOLIECCYaTFHON TIOMOIIM CTOPOHAM IS TOTO, YTOOBI 00ECTICYNTh peabHbIE YCIIo-
BUSI peaTM3allii UX MPaBa Ha COCTI3aHKE C TOMOIIBIO0 COOPAHHBIX TOKA3aTEeIbCTB;

4) cobupaHre CyIoM JI0Ka3aTedbCTB HEMOCPEICTBEHHBIMHU CITIOCO0aMH, HO
HCKJIIOUUTENBHO B LENIAX MPOBEPKU J0KA3aTeIbCTB, MUMEIOIMXCS B aene [21.
C.12-13].

Tako# 00beM HOJIHOMOYUI SIBISETCS BECHMA CIIOPHBIM TP ICHCTBUU TIPHH-
UMa coctsa3arenbHOCTH. C JaHHBIM MOJIXOJ0M 3aKOHOAATEISI HE COTIACHBI He-
koropeie uccneposarenu. Tak, B.C. lllagpun, C.A. Tymamos, B.W. 3axunkuit,
H. I'puropseBa, M.K. Cupunos, C.A.IlamiuH cYUTaIOT, 4TO CYJ JOJDKEH BbI-
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TOJTHATH JIMIIG POJTb apOUTpa MpH pa3penIeHlH: CIopa, a He MOJMEHSTh CTOPOHY
3aIIUTHl I OOBHHEHUS, 9YeM MOXET HaBPEAWTb KaK yJaCTHHKAaM YTOJOBHOTO
mpoliecca, Tak U MPaBOCYAUIO B 1IeJI0M. B ero 3agauu BXOAUT NPUHATHE 3aKOH-
HOro axTa mpaBocyaus [22]. bonee Toro, H.A. Pa3BelikuHa yTBepxaaeT, 4ToO
aKTHBHOCTB IPE/ICENATENbCTBYIOLIETO B CyJ€ C YYaCTHEM NPHUCSKHBIX 3acela-
Telei MOXKET HeraTHBHO TIOBIUATh Ha O0OBEKTHBHOCTH IIPUCSDKHBIX 3aceiaTeneit
npu npuHsITHA uMu pererns [23. C. 65-70].

M.C. Crporosuy, IO0.K. Opnos, C.A. Haconos, C.A. llefidep, HAIPOTHB,
YBEPEHBI, YTO NPUHLHUI COCTSA3aTEIBHOCTU IPEATONAracT aKTHMBHOCTh CyJa
B IIpoliecce JOKa3bIBaHUs, TAKUM 00pa3oM CyJ] HalpaBisieT UCCIICAOBAHUE AeNa
B CTOPOHY, CIIOCOOCTBYIOIIYI0 OOBEKTHBHOMY, IIOJTHOMY U BCECTOPOHHEMY HUC-
CJICIOBAHUIO BCEX OOCTOSATEIILCTB Jiena [24].

Ha mamr B3rmsin, Gonee ymadqHOlN NMPEACTABIAETCS MO3HUILHA TeX yJIEHBIX, KO-
TOpBIE JOMYCKAalOT aKTUBHOCTH IIPEJCENATENbCTBYIOIIET0 B CYA€ C y4acTHEM
MIPUCSDKHBIX 3acelarelieil, Tak Kak Cy[bsi HECEeT OTBETCTBEHHOCTh 32 BBIHECEH-
HBII IIPUTOBOP, IOATOMY OH JIOJDKEH MMETh BO3MOXKHOCTh YTOYHEHHSI HEKOTO-
PBIX 00CTOATENHCTB Hpousomeaniero. OTMETUM OAHAKO, YTO 3TO HU B KOEM
cllydae He MOMMPAeT MPUHIUI COCTI3aTEIbHOCTH, TaK KaK ACUCTBUA NpeJceaa-
TENBCTBYIOIIETO OyIyT HalpaBlIeHBl HE HAa YCTAHOBIICHHE HOBBIX OOCTOATEIH-
CTB, @ HA YyTOYHEHUE yXKE UMEIOLIUXCS, YTO MPUHECET MOJIb3Y U MPHUCSKHBIM
3acemaTensiM. B 3ToM KOHTeKcTe Henmb3sl He cornacuthes ¢ A.JO. ActadbeBbivm,
KOTOPBIM yTBEPXKJIAET, YTO CYAbS AOJDKECH UMETh BO3MOXHOCTH MPEINpPUHSITH
BCE HEOOXOMMBIE MEPHI ISl YCTPAHCHUS Pa3yMHBIX COMHEHHUH, MIPEMATCTBYIO-
IIMX BBIHECEHHIO 00OCHOBaHHOTO pemenus o neny [25. C. 10]. Bonee Toro,
EBponetickuii Cyn o npaBaM 4ejoBeKa HE YCMAaTPHUBACT HAPYIICHUS IPUHIUIA
COCTSI3aTENbHOCTH B CUTYAIlMH, KOTJIa OTJCIbHBIC JOKA3aTEIbCTBA COOMPAIOTCS
M0 WHHIMATHBE CyJa, OTPaHUYMBAs €r0 aKTHBHOCTh JIMIIb HEOOXOANMOCTBIO
MIPOBEICHUS OTKPHITOTO CYAEOHOTO 3acefaHus U 00s3aTeIbHBIM IPUCYTCTBHEM
obBunsiemoro [26. C. 21-23].

Takum 006pa3oM, CYLTHOCTb COCTA3aTEIbHOCTH HAM BUIUTCS B TOM, YTO 3TO
JONOJHUTENbHAS rapaHTusi OOBEKTUBHOIO U CIIPABEAJINBOIO Pa3peLICHUs Jena,
YTO HE IPOTHBOPEUYHUT HA3HAUCHHUIO COBPEMEHHOTO YTOJIOBHOIO Iporecca. B cBs-
31 C 9THM IIPOSIBJICHHE aKTHBHOCTH NPEACEAATENBCTBYIONINM B Cy/IC C yIaCTHEM
MPUCSHKHBIX 3acefaTeNe He MOKET BCTYNATh B KOHIENTYalbHOE IPOTUBOPEYLE
C TPHUHIMIIOM COCTS3aTeNbHOCTH, a, HalpoTHB, OyaeT coJeHCTBOBaThH OCY-
IIECTBJICHUIO TipaBocynus [27].

IIpuHuIMD cocTsA3aTeNnbHOCTH IPOLIEI JOITUN IIyTh pa3BUTHs HE TOJIBKO B Poc-
CHH, HO M BO MHOTHX 3apyOeXHBIX CTpaHaX, YTO ITOATBEPIKIAETCS €ro MCTOpHEil.
Be3ycnoBHO, OH COIEP)KHUT B ceOc MHOXKECTBO TOJIOKUTEIBHBIX YEPT, HO M TauT
MHOKECTBO OIACHOCTEH, CBSI3aHHBIX C MEPEOIICHKOH ero 3HaunMocTtH. Creroe ce-
JIOBAaHME YUCTON COCTSA3ATEIbHOCTH MOXKET MPUBECTU K YCTPAHEHUIO OJHHUX U HC-
K)KEHUIO JIPYrUX UHCTUTYTOB YrOJIOBHOTO CyJONPOU3BoJcTBa. OHAKO pa3yMHbIH
MOZXOA K peasTi3alliy Havdall 3TOr0 IPUHIIUIIA MOYKET IIOMOYb HaliTH OanaHC MEXTy
rocyJapCTBEHHBIMU M YaCTHBIMM MHTepecaMu. 1103ToMy CTOMT BCe ke a/leKBaTHO
UCIONB30BaTh PECYPChl, IPEAOCTABICHHBIE HAM 3THM MPaBOBBIM MHCTUTYTOM.
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Keywords: the adversarial principle, the court with the participation of jurors, the prosecution,
the defense, the judge.

DOI: 10.17223/22253513/41/6

The main objective is to examine the powers of the presiding judge in jury trials in the
context of adversarial principles of criminal proceedings. Particular attention will be paid by
the authors to different approaches to the notion of adversariality and the definition of the role
of a professional judge in such courts, as well as the degree of his activity during the judicial
investigation.

The main methods used by the authors were dialectical and systematic method, analysis,
synthesis, as well as special legal methods of knowledge.

The outcome of the research will be a definition of the role of the presiding judge in a jury
trial. Forms of criminal procedure that allow the individual to directly participate in the deci-
sion-making process of the judiciary are responsible for ensuring citizen participation in
the administration of justice in the state. Two such forms have been developed in the world
practice so far: the classical jury trial model and the Scheffen model. Each of them provides
certain (broad or narrow) powers of a professional judge, the scope of which determines the
degree of independence of citizens and the ultimate prospects for the development of a system
of popular democratic justice in an adversarial system of criminal proceedings. In today's
Russia, the classical jury trial model, modeled after the English jury trial, does not provide for
broad powers of the court.

In addition, there is the adversarial principle in Russia, which is fostered by the existence
of jury trials. However, strict adherence to its provisions may lead to a misunderstanding
of the role of the presiding judge in such a court. The activity of a professional judge should
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be balanced in accordance with the needs of the criminal case under consideration. Thus,
requesting additional evidence in the course of the trial in order to verify existing evidence
should not be considered a violation of the adversarial principle.

Thus, the development of the optimal model for jury trial functioning as well as the
determination of the presiding judge's role in the context of adversarial principles of criminal
proceedings is a socially-systemic task. It requires a comprehensive dogmatic, comparative-
legal and political-legal approach in order to develop the jury trial model which is more con-
sistent with the legal system of the state.
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