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Abstract. The article examines the system of Russian law and the grounds for
singling out its elements. It gives the notion of the system, the main requirements that
are imposed on it: there must be identity between the genus (system) and the sum of
its species (branches, institutions), i.e. all elements of the system of law must exclude
each other (disjunctivity principle); to divide the system into elements there must be
one basis. In the article, the division of the system of law into elements is based on the
subjective composition.

The article argues that the division of Russian law into branches cannot be based
on such grounds as subject matter and method. In the existing interpretations of the
distinction between branches and institutions of Russian law, the approach is not sys-
temic, but rather conglomerative.

The practical necessity of differentiating law into branches and institutions is em-
phasised, and the history of their differentiation is examined.

There should always be continuity in theory and practice. In this sense, it is im-
possible to ignore the fact that the law has been developed by a number of theories in
the history of science. In this sense, one cannot but see that the distinction between
branches by subject and method has been adopted by Russia in the organization of le-
gal education: in the development of curricula, in the construction of individual cours-
es and even in the structure of law schools, faculties and special courses. It is possible,
and apparently necessary, to criticise the system of law proposed in its time by
A.Ya. Vyshinsky, but it is hardly justified to "break" and "reconstruct" it, as has been
done in the last decade. The bachelor's programme, the master's programme and the
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replacement of legal education with the provision of a service, all the more so as a
paid service, have led to very sad results in the formation of the social status and legal
consciousness of future lawyers.
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IIpeskae 4eM nccienoBaTh CUCTEMY TIpaBa, HEOOXOIUMO ONPENEIUTh e¢ o~
HATHE, a TaKKe€ OCHOBHBIC TPEOOBAaHWSA, KOTOPHIE MPEOBABISIOTCS K HEH.
B nayke cdopmyaupoBaHbI MpaBuiIa Kiaccu(pUKaIKMN, KOTOPbIE BIIOJHE MTPUMe-
HUMBI M ISl XapaKTePUCTHKH IPaBOBOM CHCTEMBI. Tak, MEXIy pOIOM U CyM-
MO ero BUIOB (RJIEMEHTORB) JOJDKHO OBITh TOXIIECTBO; BCE JIEMEHTHI CHCTEMBI
JOJDKHBI OBITh MU3BIOHKTHBHBIMH, T.€. MCKIIOYaTh APy APYTa; I pacuieHe-
HHSI CHCTEMBI Ha 3JIEMEHTHI TOJDKHO OBITH TOJIBKO OJHO OCHOBAHUE.

ITpuMEeHHTEBFHO K CHCTEME TIpaBa Ba)KHO ONPEICIUTh OCHOBAHHE pa3iele-
HUS €r0 Ha 3JIEMEHTHI, HapUMepP CyObEeKTHBIH COCTaB MIIM Xapakrep (comepika-
HHUE) MPUHYKACHHs, obecredeHHoro rocyaapcrsoM. OCHOBaHME IOKHO CITO-
cOOCTBOBATH YACHEHHUIO M PEATH3AI[MH CAMOH CHCTEMBI.

B camom 001iieM CMBICITE TTPaBOBasi CHCTEMA — 3TO JAHHOCTS pasmeneHHast
Ha JJIEMEHTapHBIE CYIIHOCTH 0 €IMHOMY KpHuTepuio. I'1aBHOE He co31ath, a
OTKPBITh, TIOHSTH TO, YTO [OPA3yMEBACTCS MO CHCTEMOIA.

AHaIM3MpoBaTh CHCTEMY IIpaBa B OTPHIBE OT €r0 CTPYKTYPBI, HAYHWHAs C
HOPMBI TIpaBa, BPSII JIK OnpaBmaHHo. Hopma mpaBa Bceraa COIEPIKUT IIPABHUIIO.
[IpaBmwiio 000 HOpMBI cTaTHYHO. UTOOBI OOecnednTh (peain30oBaTh) €ro
(GyHKIMH, HEOOXOAMMO, 00pa3HO TOBOPSI, HAIIMYKE OINPEICIEHHOTO BHYTpEHHE-
r'0 TOJTYKA, BEICBOOOKIEHUE ITPABOBOM YHEPIHH, CKOHIIEHTPUPOBAHHONW B HOPME
mpaBa. CiieoBaTeNbHO, B CTPYKTypEe HOPMBI IIpaBa HEOOXOAMMO pa3inyarh JBa
3JIEMEHTA: TIPaBHJIO, YCTAHOBJICHHOE TOCYIAPCTBOM JIN0O YITOJTHOMOYEHHBIM MM
Ha 3TO OPraHOM M HEOOXOAUMYIO IS €0 KU3HEACITEIbHOCTH IPABOBYIO DHEP-
rur0. OHU 00s13aTeNIbHBI IS JTF000H HOPMBI ITPaBa M COCTABIIAIOT €€ IBYEIMHOE
Havaio. OTCYTCTBHE OJHOTO M3 HHUX [ejaeT HOPMY IpaBa HUYTOKHOM, HE CIIO-
COOHO# MTOPOANTE TEX MOCIEACTBH, Ha HACTYIIJICHHE KOTOPBIX OHA PACCUMTAaHa.
B aT0#1 cBsi3u ciiemyeT oOpaTHTh BHUMAHWE Ha TaK HA3bIBAEMBIE HOPMBI, COIEP-
JKaIrecs B 3aKOHax B pasmeiie «OOIIue moJoKeHUs», a TAKKE B CTaThIX, B KO-
TOPBIX JA€TCsl ONMpeaceHHE MOHATHS, MCIIOIb3YeMOro 3aKOHOAaTeAeM. DTO He
MOXKET HE CKa3aThCs Ha HEOOXOAMMOCTH BBIJCICHHS B CHCTEME OTPAciId Tak
HaszbiBaeMol OcobeHHoM yacTh. B crathsax OOmiei yacTu nmpodieMaTHYHO HC-
KaTh HOPMY IIpaBa, a TeM 0oJiee ee qBYEANHYIO CTPYKTYPY.

! Tlox HaHHOCTBIO CIEAYET MOHMMAThH YCTAHOBICHHYIO M OOECIECUCHHYIO TOCYHAPCTBOM
npaBoByro Matepuio (cM. moapoduee: [1. C. 108-112]).

2 Tax, hunocosl ONPEIENIIOT CHCTEMY KaK 0OBbEIMHEHIE HEKOTOPOro PasHOOOpasus B
€/IMHOE U YeTKO PacuJICHEHHOE 1IeJIOe, 3JIEMEHThI KOTOPOro M0 OTHOLICHUIO K LIEJIOMY H JIp.
Y4acTSAMH 3aHUMAIOT COOTBETCTBYIoIuKe UM Mecta [2. C. 415]. Cucrema mpaBa — 3TO €ro cTpo-
eHHe, Crocod CBsI3M MEXTy ero orpacismu U uHcruryramu [3. C. 132].
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Ecnmu oOpatnTh BHIMaHHE Ha CHCTEMY OTpAciH IIpaBa, TO HETPYAHO 3amMe-
TUTb, UTO, HAIIPUMEP, CHCTEMA TPYIOBOTO MIPaBa B HACTOSIIEE BpeMs IOCTPOCHA
Ha TPH3HAHUH TAKOTO OCHOBAHMWS Pa3IeleHUs €ro Ha 3JIEMEHTHI, KaK CyOBEKT-
HBI COCTaB, MHIWBHIYAJIFHOS KOJUIEKTHBHOE IPABO U IPABOBOEC PETYIHPOBA-
HUE TPyAa OTHENBHBIX KaTeropuii paboTHWKOB. Hemb3s He OTMETHTH, UTO IIO-
CIICIHUH BIIEMEHT BCce OONbIIe MPHOOpETaeT MPaKTHIECKYIO0 3HAYMMOCTh. MOXK-
HO IPEATIONI0KATE, UYTO Pa3BUTHE TPYAOBOT'O IpaBa OyAET CBS3aHO, IIPEKAC BCE-
T'0, UMEHHO C 9THM JJIEMEHTOM €TI0 CHCTEMBI.

Ecmn B TpynoBom kopexce Poccmiickort @enepammu 2001 t. Ha3BaHHOMY
3JIEMEHTY OTpaciii OTBelleHa YacTh 4erBepras (1. 40-51 ¢ mocieayronmmu
JIOTIOJTHEHHUSIMH M YTOYHEHUSAMH ), TO B TipeapaymeM K30T P® Bcero s Tpw,
B KOTOPHIX CHOPMYIHPOBAaHBI 3aKOHOIATENIEM HOPMEI, perymupyromue «Tpyn
xeHmu», «Tpyn Monoxexm». Jpyrumu cioBamu, 3aKOHOTATEIh COBETCKOTO
meproaa He MBITANCs HOPMHUPOBATH OCOOEHHOCTH TPYAa OTAEIBHBIX KaTErOpHiA
PaOOTHHKOB B 3aBICHMOCTH OT WX 3aHSATOCTH B TEXHOJOTHYECKOM IpOIEcce, C
KOTOPBIM B HACTOSIIIEE BPEMs TECHO CBS3aHO pa3BUTHE OOIIECTBA, JIMYHOCTH,
rocyzmapcTna.

ViMeHHO TIOPTOMY B COBPEMEHHOH JIUTEpaType IO TPYAOBOMY IIpaBy BCe
OorbIlle BHUMAHUSI yIACISCTCS M3YUEHHUIO TOM Tpymisl HOpM . B HOpMaTtuBHO-
MPaBOBOH OCHOBE BHYTPEHHETO TPYIOBOTO PACIIOPSAKA OHH 3aHHMAIOT 3HAUH-
TEJIFHOE MECTO, OOBIYHO OMTOCPEAYIOTCS B JIOKAIBHBIX HOPMATUBHBIX aKTaX, KO-
TOpPBIE TPOrPAMMHUPYIOT BEICHHE TEXHOIOTHIECKOTO MPOIIECCa, HCIONb3yEeMOro
paboTonareneM B IPOMU3BOICTBE TOBAPOB, OKA3aHIH YCIYT, BEIITOIHEHUH padorT.
TaxuM HOpMaM IPHUCYIIH BCE OCHOBHEIE NPHU3HAKH, XapaKTEPU3YIOIINE HOPMY
mpaBa [5. C. 108—111]. TexHomornueckne HOPMBI JEHCTBUTEIHHO YCTaHABIIH-
BalOT CHCTEMY IIPAaBHJI TOJDKHOTO TIOBEIECHHS pabOTHHKOB, HOPMAaTHBHYIO OCHO-
BY BHYTPEHHETO TPYAOBOTO PACIIOpsAKa opraHu3anui. VIMeHHO >THM 00yciioB-
TMUBAETCS UX MpaKTHYecKas 3HAYMMOCTh M HEOOXOAWMOCTH pa3paboTKd B CO-
BPEMEHHBIX YCIIOBHSIX.

CoBpeMeHHasI CHCTEMa POCCHIICKOTO IpaBa He OCHOBaHA Ha DJIEMEHTAPHBIX
MPUHIMIIAX TIOCTPOCHUS CHCTEMBL. Tak, B €€ OCHOBE JICKHUT IIPHHIUI pa3elie-
HUS HOPM POCCHICKOTO IIpaBa Mo MPEAMETY U METOLY PEeTyIHpPOBaHU.

C.C. AnexkceeB cnmenan BBIBOJ, KOTOPBIM JIEKal B OCHOBE CHCTEMBI IIpaBa:
«..JUT KaKIOW OTPaciii XapaKTepHBI TPU OCHOBHBIX IPH3HAKA: CTPYKTYPHBIC
0COOCHHOCTH, HOPHANYECKOE cBOoeoOpasue (0COOBId METOHM pEeryJIMpOBaHHS),
cneruduaeckuit mpeamer perynmuposanus» [3. C. 133]. OgHako mocieayonye
WCCIICIOBAHUS TOJBKO YCYryOJIsiIi TpoOjeMy cucTeMbl mpaBa. Tak, ocoboro
MeETOla PEeTYIHPOBaHIS IpaBOBas HayKa HE CMOIJIa HaWTH, HAlpUMeEp, B TPaxK-
JAaHCKOM TIpaBe, KOTOPHIH OBI OTIIMYAJ €ro OT 3€MENFHOTO, TPYAOBOTO, MPUPO-
JIOPECYPCHOTO U APYTUX OTpacieit yactHoro mpasa [6. C. 30-32]. Ananornanas
y4acTh MOCTHUINIA B CBoeoOpasne mpenMeTa peryinupoBanus. Eme 6omee ocmox-
HSCT TIPEUIOKCHHUE PasTpaHUYCHHS OTpacieil ITyTeM BBIIENCHHSI OCHOBHBIX
AIIEMEHTOB IMPEIMETa M METO/a IIPABOBOTO PETYIMPOBAHUS, T.€. TIOMBITKA Pac-

! Cm., manpumep: [4; 5. C. 107-111].
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TBOPHUTH IPOOIEMY B YACTHOCTSIX, OCOOCHHOCTSIX H T.II. 3/1eCh YMECTHO HAIIOM-
HUTH UCTOPHIO Pa3TpaHIMUCHUS POCCHICKOTO (COBETCKOTr0) IpaBa Ha OTPACIIH.

B cymecTByromux TpakTOBKax pa3rpaHWYCHUS OTpacieil 1 HHCTUTYTOB Ipa-
Ba IIPOCMATPUBAETCS HE CHCTEMHBIH, a CKOpee KOHTIIOMEPATUBHBIN ITOIXOI, T.€.
MeXaHH4ecKoe OOBEIMHEHNE OTAENBHBIX TPYHII MO0 KOHEYHOMY, LIEIEBOMY HX
Ha3HAuYCHNIO. VIMEHHO 0 3TOMY KPHTEPHUIO «CTPOATCSD) «CKBO3HBIC» HHCTHTYTHI
U «CMEXHBIE» OTPACIH COBPEMEHHOTO POCCUICKOTO IIPaBa.

Taxol moaxon B cBoe BpeMs Obl1 06ocHOBaH A.Sl. BeimmuckuM. OH yTBep-
JKIIaJI, 2 OCHOBHAsI Macca YUEHBIX COTJIAIANINCh, YTO BBIICICHHBIC UM OTPACIIH
COBETCKOTO IpaBa HeOOXOAUMBI He JUTsl HAYKH (TEOpHH TIpaBa), a I 3aKOHOa-
TeNs paBonpuMennTenei [7]. OOuiMe HOPMAaTUBHBIX IIPABOBBIX aKTOB 3aTPy/I-
HSUIO MPaKTHKY WX TpuMeHeHHs. [103ToMy 1o Ka)KIoi OTpaciii mpaBa co3JaBa-
JIUCh COOPHUKH 3aKOHOJATENIBHBIX aKTOB, & 3aTeM M COOPHUKH CYICOHBIX IO-
CTaHOBIICHUH W ONPENeNCHUH, B KOTOPBIX M3Jarajach NMpaKTUKa WX IpHIMEHe-
His'. B HacTOfIIEE BPEMsI FOPHCTAMH IIHPOKO IIPHMEHSCTCS KOMITBIOTCPH3AIIHS
TaKOTO ITOMCKA KaK OTAEIbHONH HOPMBI, TaK U HX COBOKYITHOCTH.

B Teopuu u nmpakTHKe Beeraa JOMKHA OBITh IIPeeMCTBEHHOCTE. [1oaTOMY 13-
BECTHBIC TEOPUU MpaBa HapaOOTKH B WCTOPHH HAYKH JOJDKHBI 3aHSTH «CBOIO»
HUIIy. B 3TOM cMBICIe HENB3sI HE BUAETh, YTO pasTpaHHUCHHE OTpacieid Imo
MpeAMeTY ¥ METOIy BOCHpHHSATO Poccuell B opraHu3aniy IOPHIAIECKOro oopa-
30BaHUSA: B pa3paboTke MporpaMM OOyUEHHsI, TOCTPOCHUH OTHEIBFHBIX KYpPCOB H
Ja’ke B CTPYKTYpE FOPHINIECKIX BY30B, (PAKyIbTETOB U CHEIKYPCOB. MOXKHO 1,
BHIVMO, HY)KHO KPUTHKOBaTh CHUCTEMY IIpaBa, MPEIJIOKEHHYIO B CBOE BpEMs
A.Sl. BeIIMHCKAM, HO BpsJ JI 0OOCHOBAHHO €€ «JIOMaThy», «IIePECTPanBaTh,
Kak 9To OBIIO yXKe CIETaHO B IMOcienHee aecstuietue. bakanaBpuar, MarucTpa-
Typa, 3aMeHa MPaBOBOTO BOCIIUTaHHS OKAa3aHUEM YCIYTH, TeM Oojiee IUIaTHOH,
MpUBENH K BeChbMa ICYANBHBIM pe3yibTaTaM B (POPMUPOBAHHUH COIHAIBHOTO
CTaTyca W IpaBOCO3HAHUS OYAYIINX IOPHUCTOB .
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