Bectauk ToMmckoro rocynapctBeHHoro yausepcurera. [Ipaso. 2023. Ne 49. C. 20-27
Tomsk State University Journal of Law. 2023. 49. pp. 20-27

Hayunas ctatbs
YK 343.13
doi: 10.17223/22253513/49/2

N30panne mep npecevennst
HA OCHOBAHMM Cy1eOHOI0 pelieHus

Adjexcannp Muxaiinosuy Bapanos', Exarepuna Cepreesna Tkauépa®

L2 Omckas akademust MBI Poccuu, Omck, Poccus
I baranowam@list.ru
? ektkacheva92@mail.ru

AnHoTanus. PaccmaTpuBaloTcst BOIpochl H30paHus Mep HpecedeHus o cynetd-
HOMy peuieHuto. [TogHUMaeTcs BOIPOC 0 HEOOXOIMMOCTH yYeTa COBOKYITHOCTH KPH-
TEpUEB NPH BbIOOPE MOpsiKa M30paHKs KOHKPETHOM Mepbl npecedeHus. Jlenarorcs
[PEJUI0KEHHUS 110 COBEPILICHCTBOBAHUIO M30PaHKs MEpbl PECEYEHHUs B BUE MOANNUCKU
0 HEBBIE3/IC M HAUICIKAIEM ITOBEJICHHU.

KiroueBble ciioBa: Mepbl npeceueHus, cyeOHbli OPAJoK, CTeNeHb OrpaHuYe-
HUS1, KOHCTUTYLIHOHHOE MIPaBO

Jns uurupoBanusi: bapanos A.M., Tkau€pa E.C. W30panue mep mpeceueHust Ha
ocHOBaHMM cyneOHoro pemerust // Bectnuk Tomckoro rocyaapcTBEHHOTO
ynusepcurera. [Ipaso. 2023. Ne 49. C. 20-27. doi: 10.17223/22253513/49/2

Original article
doi: 10.17223/22253513/49/2

Selection of preventive measures
on the basis of a court decision

Alexander M. Baranov', Ekaterina S. Tkacheva®

.2 Omsk Academy of the Ministry of Internal Affairs of Russia, Omsk, Russian Federation
I baranowam@list.ru
? ektkacheva92@mail.ru

Abstract. The purpose of the study is to formulate proposals aimed at optimising
Chapter 13 of the CPC of the RF "Preventive Measures". In the paper the authors study
the procedure for the election of preventive measures by court decision. It is stated that
the criminal procedural law has preserved continuity in the approach of legal regulation
of the use of preventive measures by the court. Namely, establishing for each of the
preventive measures its own legal regime and peculiarities of application. Attention is
drawn to the fact that the degree of restriction of the constitutional right to freedom of
movement, choice of place of stay and residence (Article 27 of the Constitution of the
Russian Federation) in the election of a preventive measure in the form of a subscription
not to leave is much higher than it is perceived by the law enforcer, a comparison of
this preventive measure with such as a ban on certain actions is given. The authors note
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that in the sense of restriction both preventive measures limit the right of a person to
freedom of movement, but only one of them is applied by a court decision.

The degree of coercive nature in the application of a preventive measure in the form
of subscription on not leaving and proper behaviour is associated with the consent of
the suspect or accused, there is a certain voluntariness. Such "voluntariness" is often
associated, firstly, with the reluctance of the suspect or accused to be subjected to an-
other more stringent preventive measure (i.e. there is a mental influence).

When a person is placed on a recognisance and appropriate behaviour bond, there
is a direct restriction on the possibility of unimpeded exercise of the right to freedom of
movement at any time of its validity. If the person in respect of whom a preventive
measure in the form of subscription on not leaving and proper behaviour has been cho-
sen does not want to exercise this right, does not plan to violate the conditions of the
preventive measure (to leave the limits of the locality in which he lives), the degree of
restriction will remain minimal and not significant for the latter. The possibility of re-
alising the right to movement in this case depends on the discretion of the investigator,
inquirer, which also reduces the degree of restriction of the constitutional right.

The majority of investigators and inquirers explain the need to maintain the current
extrajudicial procedure for the application of the signature on non-departure and proper
behaviour by the need to ensure the appearance of the suspect and the accused when
summoned to the investigation body and the court. The proposal to replace the signature
on not being released and proper behaviour with the application of the Obligation to
appear Article 112 of the CPC of the RF causes surprise and rejection without providing
any arguments.

In conclusion, the authors concluded that the existing approach of dividing the pro-
cedure of application of preventive measures into judicial and extrajudicial procedure
does not meet the modern understanding of the constitutional rights of the individual
and the requirements to ensure them. When a preventive measure is imposed, regardless
of the degree of restriction, the very right of the individual to freedom is restricted. This
right can be restricted only on the basis of a court decision.
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[IpaBo, ¢ 01HOI CTOPOHBI, OYCHh KOHCEPBATUBHEIN CONMATBHBIN HHCTUTYT, a
¢ IpyToi — IOpo# CTpeMUTENIbHO MeHsttonuiics. [IpaBoco3Hanue emnie 6oee KoH-
CepBaTHBHO, YeM MpaBo. [IpaBoBEIe HOPMBI, MHCTUTYTHI, TEOPUH, OTHAXKIBI BO-
[IeIINe B HAIIE CO3HAHWE, C OOJBIINM TPYAOM YCTYIAlOT MECTO HOBBIM. Emie
OoJlee YOMBUTENBHO, YTO €IIle BUepa OTTOpraeMasi HoBasi HOpMa, BOW/IS B CO3Ha-
HUE, HE OCTaBIIICT HA MAJICHINIETo IPeICTaBICHUS O IpexxHeM mpase. OmHako 6e3
oOpamieHus K paHee JeliCTBOBaBIIEMY IIpaBy HE BCET/Ia MOKHO IPABUIBHO BOC-
MIPUHSATH JEUCTBYIOMIEe. Bce 3TO B MOTHOW Mepe OTHOCHUTCS K MHCTHUTYTY MEP
MIPECEUCHHSI B YTOJIOBHOM ITPOIIECCE.

Konctutymust CCCP 1977 r. B c1. 54-57 npeaycMaTpuBaia MHOTHE U3 TIPaB
JTUYHOCTH, OXpaHsieMble u aeiicTByromen Koncturymueit PO. I'paxnanam CCCP
rapaHTHUPOBajach HEMPUKOCHOBEHHOCTh JIMYHOCTH, HEMPUKOCHOBEHHOCTH JKH-
nmuma. 3aKOHOM OXpaHSUIMCH: JIMYHAs JKU3Hb TPaKIaH, TailHa IEPeniCKH,
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TeneOHHBIX MEPETOBOPOB M TeJlerpadHBIX COOOMECHHUH, YBAKEHNE JTUYHOCTH,
OXpaHa IpaB u cBOOOJ rpakaaH. HUKTo He MOT OBITh IOABEPTHYT apecTy HHAUe
KaK Ha OCHOBaHHH CyJICOHOTO peIIeHHS WM C CAaHKIIMK poKypopa [1].

CeroiHs MOXKET TIOKa3aThCsl HEBEPOSITHBIM, HO 3TO (PaKT, yxke ¢ 1977 1. orpa-
HUYCHUE «KOHCTHTYLIHMOHHBIX» MpPaB IJHUYHOCTH MOTJIO OBITH OCYIIECTBIICHO
TOJIBKO: 1) B ITOPSIKE, YCTAHOBJICHHOM 3aKOHOM; 2) ¢ CAaHKIIMH IPOKypopa; 3) Ha
ocHOBaHWH cyneOHoro perieHus. JerictByromas Koncturynus P® coxpanmia
MPEEMCTBEHHOCTh U TAKOKe IIPETyCMATPHBAET BO3MOKHOCTD TPEX IPABOBBIX pe-
KFMOB OTPaHUYCHHS «KOHCTHTYIHNOHHBIX)» MPaB JHYHOCTH. OTinune, mpraeM
CYIIIECTBEHHOE, OOHAPY)KIBAEM B OTPACIICBOM 3aKOHOAATEIIHCTBE.

VIIK PCOCP naxe nocne npuaatus Koactutyuu PO B 1993 1. mpemxycmat-
pHBall 94TO, COTJIACHO 4. 2 CT. 89, 3aJI0T B KA4€CTBE MEPHI MTPECEUCHUST MOXKET MPH-
MEHSTECS ¢ CAaHKIMH IIPOKYypOpa WK I10 ONPEIENICHAIO CyAa. 3aKII0YeHIE O
CTpaXy B KAUY€CTBE MEPHI PECEUCHHUSI, COTIIACHO 4. 4 CT. 96, MPUMEHSETCS TOIBKO
mpoKypopoMm. Peanuzyst momHOMOYHS IO HAI30py 32 OpraHaMy JO3HAHUS U IIPE]-
BapUTEIFHOTO CIICICTBHS, IPOKYPOP JaBajl CAHKIMIO Ha OTCTpAaHCHHE OOBHHsIE-
MOTO OT AOJKHOCTH cornacHo 1. 6, 4. 1 cT. 211 YIIK PCOCP. B T0 *e Bpems B
1. 6 YIIK PCOCP «Mepsl ipecedeHus» He ObLJI0 TaXke YITOMHHAHUSA 00 OTCTpa-
HEHUHM OOBHHSIEMOTO OT JIOJDKHOCTH KaK OJTHOW W3 Mep IpecedeHus [2].

B nocnenyromue ronsl, peanu3ys nonoxxenus Koactutymmmn PO u yxperss
cratyc cyna B rocynmapcetse, B YIIK PCOCP OynyT BHeCeHBI U3MEHEHHSI, 3aKpe-
MUBIIHE TPUMEHCHHE 3aKIIFOUCHIS IO CTPaXy U IPYTHX MEp IMPECEUCHHSI Ha OC-
HOBaHHUH CyJeOHOTO PEIICHUS.

JleficTByIOIMMI yrOJIOBHO-TIPOIECCYABHBIN 3aKOH COXPAHHII MPEEMCTBEH-
HOCTB B MTOJIXOJI€ IPABOBOTO PETYIHPOBAHIS IIPIMEHEHUS CYyJOM Mep IMpecede-
HUSI; @ IMEHHO YCTaHaBIMBAs I KKIOW M3 MEp MPECEUCHHS] CBOW MPaBOBOU
PEXUM B OCOOCHHOCTH NpHUMEHEHWs. Henb3s He OTMETHTh, YTO OOJBIIHHCTBO
MIPaBHII MMOPSIIKA CYAeOHOT0 3aceIaHus IT0 PACCMOTPEHHUIO BOIPoca 00 N30paHuH
MepsI TipeceueHus ycranapnuBaeTcs B cT. 108 YIIK P®. [TockonbKy Bce Ha3BaH-
HBIE MEPBI IPECEUCHNUS TPUMEHSIOTCS TAKAM CyOBEKTOM, KaK CYII, 8 00be INHSIO-
MM UX TPU3HAKOM BBICTYTIAET OTPaHHICHIE KOHCTUTYIMOHHOTO TIPaBa JIMIHO-
CTH Ha CBOOOAY ¥ JHYHYIO HETTPUKOCHOBEHHOCTH, BO3HUKAET BITOJIHE JIOTHYHBIH
BOIIPOC O BO3MOKHOCTH YCTaHOBJICHUS B 3aKOHE €IMHOTO MOPSIKA IIPIMEHEHUS.
Her Hukakux npensTcTBUM A 3aKPETUICHUS B 3aKOHE OTACIIBHON CTaThH, yCTa-
HABJIMBAIOIIEH €AWHBIN MOPSIOK M30paHHs CyJOM MEPhI IPECCUCHHUS.

YronoBHO-TIpotieccyanbHbIN KoeKe PD 3aKkperisieT ncuepnpIBalomui nepe-
9eHb Mep mpecedeHus (1. 98), mpemycMaTpuBas IUIs TAKUX Kak 3aIpeT Oompere-
JeHHBIX AeiicTBmii (cT. 105! YIIK P®), 3amor (ct. 106 YIIK P®), nomammmii
apect (ct. 107 VIIK P®), 3aknrouerue o ctpaxy (ct. 108 YIIK P®D) cyneOHsbIi
MTOPSIIOK N30paHUsI.

[To nmaHHBEIM odHIMANBHON CyneOHOH CTaTHCTHKH, 3a rmepuoxa ¢ 2018 mo
2022 1. cymamu paccMOTpeHo 562 551 xomaTalicTBO 00 M30paHHM YKa3aHHBIX
Mep mpecedenns, 496 129 n3 koTopeix ynoBieTBopeHO (88%). KommdecTBo pac-
CMOTpPEHHBIX MaTEpPHAJOB 3a IOCIENHHE ABA roja yBemmuuBaercs (Ha 2,8% B
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2021 r. m 2 0,4% B 2022 1. [3]), 9TO yKa3bIBacT Ha aKTHBHOE MTPUMEHEHHE MEP
npeceveHust, H30MpaeMbIX 110 PEIICHUIO CYa.

Koucturyimonnsiii Cyn P® orMmeuaeTt, uTo cyaeOHast mpoleaypa Mpru3HaeTCs
3((PEeKTUBHBIM MEXaHU3MOM 3aIMUTHI IIPaB U CBOOO, €CJIM OHAa OTBEeYacT Tpebo-
BaHUM CIIPABEUTBOCTH M OCHOBBIBACTCS HA KOHCTUTYIIHOHHBIX MTPUHITAIIAX CO-
CTS3aTEIBHOCTH M PABHOINPABHA CTOPOH. IIpy permeHnn BOIpOCOB, CBSI3aHHBIX C
coJlepKaHMEM IT0]] CTPasKeH B KAUECTBE MEPHI IIPECEUCHISI, 3TO IPEATIONaracT uc-
CIIeOBaHUE CyIOM (paKTHICCKUX U IMPABOBBIX OCHOBAHHWU IS M30paHUS HIH
MPOJICHUS JTaHHON MEPHI TPECEUCHUS ITPH 0O0ECTIEYSHUH JINITY BO3MOKHOCTH J0-
BECTH JIO CyJIa CBOIO ITO3MIIUIO, C TEM YTOOBI BOIIPOC O CONEPIKAHUH O] CTPAsKEH
HE MOT PEIIaThCs MPON3BOJIFHO MM MCXOIS U3 KaKUX-THO0 (hOPMAaTBHBIX yCIIO-
BHH, a CyJl OCHOBBIBAJICSI HA CAMOCTOSITEIILHOH OIIEHKE CYIIECTBEHHBIX IS TAKHX
pemeHnit 00CTOSITENECTB, TPUBOIUMEIX KaK CTOPOHOW OOBHHEHUS, TaK U CTOPO-
HOM 3ammTHl. Vcnonp30BaHue [UIs 3alUTHI IPaB M 3aKOHHBIX WHTEPECOB TOIO0-
3peBaeMBIX H OOBHHSEMBIX, B OTHOIIIEHHH KOTOPHIX B KAUECTBE MEPHI ITPECEUCHHSI
MIPUMEHSIETCSI 3aKITI0UCHUE TIOJ] CTPaKy, CyIeOHBIX MEXaHU3MOB, OCHOBAHHBIX Ha
KOHCTUTYIIMOHHBIX TPHHINIIAX PABEHCTBA BCEX IEpel 3aKOHOM H CYAOM, CIpa-
BEIUTMBOCTH, COCTSI3aTEIFHOCTH M PABHOINPABUS CTOPOH, 0OCCIIEUNBACT PEKUM
MPaBOBOW ompeaeneHHoCTy [4].

Y IMBUTENBHO, HO 3aKOHOAATEIh IIPH OTIPEICIICHUH TTOPSIKA W30paHUs MEPHI
MpeceveHns U CyOBeKTa, MPAaBOMOYHOTO €€ MIPUMEHHUTH JI0 CHUX MOpP, HCXOAUT U3
KPHUTEPHUs «CTPOTOCTH OTPaHNIEHUS TIpaBa Ha CBOOOAY». ['0BOpsI 0 cTenieHu orpa-
HUYCHHSI KOHCTUTYIHMOHHBIX IIPaB Kak 00 OIHOM M3 KPUTEPHUEB OIPEICIICHIS 10~
psAnaka nM30paHUsS Mephl mpeceueHHUs (CyAeOHBIM WIIM BHECYIEOHBIN), Cilemyer
OCTAaHOBHUTHCS Ha TAaKOM KOHCTHTYLIMOHHOM IIpaBe, Kak IpaBo Ha cBOOOIY mepe-
JIBUKCHUS, BEIOOpa MecTa IpeObIBaHus 1 KUTENIbCTBA (cT. 27 KoHncTutyrmu PO).
JaHHOE MPaBo CIeIyeT HOHIMATh KaK BO3MOYKHOCTh PEAIbHOTO BOJICH3BSIBIICHHS
JIHUIIa TIEPEeIBUTAThCS B Ipeeax TEPPUTOPHH TOCYNapCcTBa (TOPOAa Wi HHOTO
HACEJICHHOTO ITYHKTa), TOKUIATh TEPPUTOPHIO TOCYJapCTBA M BO3BPAIIATHCS 00-
paTHO, YCTaHABJIMBATH MECTO MPEOBIBAHHS WA JKUTEILCTBA 0€3 KaKHUX-JIHOO
OTpaHUYCHHH, 32 HCKITIOYECHHEM IIPEIyCMOTPEHHBIX YTOJIOBHO-IIPOLIECCYaTbHBIM
3akoHoM [5. C. 10; 6. C. 12; 7. C. 143]. Peanu3zamnus naHHOTO TIpaBa 3aBUCHUT OT
BO3MOKHOCTH Pea3allid IpaBa Ha CBOOOY W JMYHYIO HEPHKOCHOBCHHOCTB.
OrpannueHne paBa Ha JHYHYIO CBOOOIY MPUBOIHUT K OTPAaHUYICHUIO MIpaBa Ha
CBO0OOy TEPEIBIKCHUS (YTO MPOUCXOAMT IMPH H30paHHW 3aKITIOUSHHS I10]]
CTpaxKy, IOMAIIHero apecta). HermocpencTBeHHO Ha orpaHUYCHHE TIpaBa Ha CBO-
00y mepeIBIKEHIS HAIIPaBJICHA ITOMAMIICKA O HEBBIE3 IC M Ha/IIeXKAIIEM ITOBEIe-
Huu (ct. 102 VIIK PD).

B ropuamueckoii nuTeparype BBICKA3aHO IIPEIUIOKEHHE 00 M3MEHEHHH II0-
psinka m30paHis JaHHOI MEpHI IPECEUeHHUS, a TakKe IIPHCMOTpa 338 HECOBEPIIICH-
HOJICTHHM I10I03peBaeMbIM Wit 00BUHseMBIM (cT. 105 YIIK P®) Ha cyneOHbIH,
BBH/y OTPaHUYCHHS ITOCPEICTBOM HX HM30paHMsI KOHCTHTYIIMOHHOTO IIpaBa Ha
cBoOoxay nepensrxerus (ctT. 27 Koncturymun P®) [8. C. 178-179]. OgauMm u3
yCIIOBHI M30paHUs MOIIKCKA O HEBBIC3E M HAIIC)KAIIEM TIOBEACHHUH SIBIISCTCS
coryiacue OOBHHsIEMOTO (TI0JJO3peBacMOro) Ha ee H30paHHe, YTO CIICAYeT W3
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caMoO¥ CyIITHOCTH YKa3aHHOW Mepbl nipeceueHus, onpenersiemoit B YIIK PD, kak
MUCBMEHHOTO 00S3aTeNILCTBA TOJ03PEBAEMOT0 HIIM OOBHHIEMOTO HE ITOKHIAThH
6e3 pa3penieHus YIIOITHOMOYEHHOTO JIUIA MECTO JKUTEIbCTBA, SIBISTHCS 110 BHI30-
BaM M WHBIM IyT€M HE IPEMSTCTBOBATH IPOU3BOJCTBY IO YTOJIOBHOMY €Iy
(ct. 102 VIIK P®). Takol moaxoJl COOTBETCTBYET NMPaBoBOi mo3unyu KoHcTH-
tyrmonHoro Cyma PO, cormacHo kotopoit «mo emeiciy crateu 102 YIIK Poccuii-
ckoit denepanuu, Moa03peBacMbIil, OOBHHSICMBII caM MPUHUMACT Ha ce0s TIpey-
CMOTpEHHEIC B HEl 00s3aTenscTBa. OHO JHITH BEIHECEHUE TTOCTAHOBICHUS 00
n30paHUN MEpHI IIPECEUCHNUS B BUIE ITOAIICKH O HEBBIE3/IE W HAJIEKAIIEM II0-
BeJleHUH — 0e3 0TOOpaHus Y JIMIA YKa3aHHOTO TUChbMEHHOT0 0053aTeIhCTBa — HE
MO3BOJISIET CUUTATE ATY MEPy IPIMEHEHHON U BIIEKYIIEH TPaBOBEIE TIOCIICICTBHSI
IUTSL TTOJTO3PEBACMOTO FUTH OOBUHsIEMOT0. OTKa3 e JaTh MOAIHCKY O HEBBIE3/IE U
HaJJIe)KaIIeM MOBEJCHUH — KaK CBHICTEIBCTBYIOMIMI O TOM, YTO B paMKax IIpH-
MEHEHUS TAaHHOU MEphI PECEUCHUS HE MOTYT OBITh JOCTUTHYTHI €€ IIEJTH, MOKET
MOBJICYs N30paHKe NPYrod, B TOM YHCIe OOoiee CTPOTOi, MEPHI MPECEUCHHUS. . .»
[9]. Cxoxelt TOUKM 3peHUs MPUIACPIKUBAIOTCS aBTOPHI M HA CTPaHUIIAX I0pUANYE-
ckoit mutepatypsi [10].

CreneHs MPUHYAUTENBFHOTO XapaKTepa IIPH MPUMEHEHUH MEPHI TPECCUCHHS B
BHJIC ITOAIICKA O HEBBIE3/IC W HAAJISIKAIIEM IIOBEICHHUH CBS3aHa C COTIIACHEM TI0-
JI03PEBAEMOTO WA OOBHHSIEMOTO, IPUCYTCTBYET HeKasi TOOPOBOIBHOCTE. Takas
«IOOPOBOIIEHOCTHY YacTO CBSI3aHA, BO-TIEPBEIX, C HEXXEJIAHUEM TI0Z03PEBACMOr0,
0OBHHSIEMOTO TIOJIBEPTHYTHCS HHOH OoJiee CTPOTroi Mepe mpecedeHus (T.. HMe-
eTCs TICUXUIECKOe BO3eHCTBHIE). B ropuandeckoit mureparype oopariaercs BHU-
MaHHE Ha TO, YTO Y MOJIHCKA O HEBHIC3/IE W HAJIC)KAIIEM ITIOBEICHUN IIPOCIIe-
JKUBACTCA TPHUHYIUTEIBHO-TICUXOJIOTUYECKUN Xapaktep BozaenctBus [11, 12],
KOTOPBII, B CBOIO OUepeb, OTPaHMIUBACT HE CBOOOY MEPEABIKCHIS, & JITIHYIO
HEIPUKOCHOBEHHOCTb.

[Tpu n30paHNy MOATIIICKH O HEBBIE3C W HAJUIC)KAIIEM TOBEICHUH IIPOUCXO-
IIAT TPSMOE OTPaHIMYSHHE BOZMOKHOCTH OECIIPEIIATCTBEHHON peann3aliy B JIFO-
0ol MOMEHT ee JICHCTBHS IpaBa Ha CBOOO Ty TiepeIBikeHus. Ecim uio, B OTHO-
IICHNH KOTOpPOTO M30paHa Mepa IpecedeHHs] B BHUIE MOIIICKA O HEBBIE3IE H
HaJJIe)KaIeM IIOBEICHHH, HE 3aX0UeT Pean30BaTh TaHHOE IIPaBO, HE IUNIAHUPYET
HapPYIIATh YCIOBUS MEPHI IPECEUCHISI (IOKUIATD ITPE/IeIIbl HaceIeHHOTO yHKTa,
B KOTOPOM OHO TIPOYKHBAET), TO U CTEIIEHb OTPAHUYCHUS OCTAHETCS] MIHUMAITb-
HOHW ¥ HE CYIIECTBEHHOU JUIsl TOCIeAHETO. BO3ZMOKHOCTE peanm3auu npasa Ha
MepeaBIKEHUE B JTAHHOM CJIydae CTaBUTCA B 3aBUCHMOCTH OT YCMOTPEHUS Clie-
JOBATEIs, JO3HABATEIIS, UTO TAKIKE CHUYKAET CTEIICHb OTPAaHNICHUS KOHCTHTYIIN-
OHHOTO npaBa. OCHOBBIBAsACH Ha TAKOM TOJIKOBaHUH, 90% OINpPOIIEHHBIX COTPY -
HUKOB OPTaHOB IIPEIBAPUTEIHLHOTO PACCICIOBAHUS HE CUMTAIOT HEOOXOIMMBIM
nU30MpaTh MOAMMCKY O HEBBIE3/IE U HAUIEKAIIEM IIOBEICHHH 110 PEIICHUIO CYa.

OOBSCHUTH ATO MOKHO TOJIBKO JIUIIb CJIIOKUBIICHCS TPAIUICH B YICHUH O
Mepax npecedeHus. Tpaaumus B mpaBe — BEIb BenKas U HykHast. Ho co Bpeme-
HEM BO3HHKaeT HEOOXOJUMOCTh CMECHBI TPAJUINH, C YIETOM W3MEHECHUS MTOHU-
MaHHs caMoro mpasa. [loTpeOHOCTE COXpaHEHHS NEHCTBYIONIETO BHECYEOHOTO
MopsiiKa TPUMEHECHUS MOIIIMCKA O HEBBIC3AC W HaJIC)KaIleM IOBEACHUH
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OOJBIIMHCTBO CJIEAOBATENEH M JO3HABATEIIE OOBICHAIOT HEOOXOIMMOCTBIO
obecrieyeHus IBKA MOI03pPEBAEMOT0 W OOBHHSIEMOTO IO BBI30BAM B OpTaH pac-
cienoBaHus U B cyA. [pemnoskenne o 3aMeHe MOIIHUCKA O HEBBIE3/IE U HaJIeKa-
IIeM MOBEJCHNHU Ha MPUMEHEHUe 00s3aTesbeTBa 0 siBKe cT. 112 YIIK P® BbI3HI-
BacT yIUBJICHHE U OTTOP)KEHHE 0€3 IIPUBEICHUS KaKUX-JIIO0 apryMEeHTOB.

WHorna co3HaHUIO ISt €ro N3MEHEHHS B BOCTIPHSTHI MHUPA, SIBJICHIS, ITpaBa He
XBaTaeT KaKoOH-To, MOPOH HE3HAUNTENFHOM fetanu. Takoi Aetansio B 2018 . cTamo
3akpervierne B YIIK PO B c1. 105! HOBO# MepsI peceuenns — «3ampeT onpeeneH-
HBIX JIGHCTBUI». 3alpeT OMpeeNIeHHBIX ACUCTBUN KaK Mepa MPECEUEHUsI B CBOEH
CYIIHOCTH OYeHB OJH3ka K Mepe mpecedeHmst «[loammcka o HeBbIe3/Ie 1 HaITeKaIeM
noBenieHnmy. [10 cMBIciTy orpaHdeHns 00e MEpBI IpeceyeHNs] OTPAaHNIHBAIOT IIPABO
JIMIIa Ha CBOOOy mepeaBrkeHus. B crathe 27 Konctutynmu PO 3akpernieHo mpaBo
JIMIIa Ha CBOOOIY TepeIBIKEHUS 10 TeppuToprH Poccuiickoit Deneparim, a Takxke
BBIE3]I 32 ee rpenenbl. [loueMy KOHCTHTYIIMOHHOE IIPaBO Ha CBOOOTY IIepEABIKCHIS,
B CJIydae IMPUMEHEHHUS MEPEI IIPECEUCHIS «3aTPeT OIpeIeTICHHBIX IeHCTBHI, Orpa-
HIYHMBACTCS HA OCHOBAHHH CYIeOHOTO PEIIeHNs, a TIPH MPUMEHEHNH MEPHI IIpecede-
uus «[loxmmcka o HeBbIe3Ie» — HA OCHOBAHHH PEIICHIS TO3HABATEIS MITH CIIeI0Ba-
Tens? B co3HaHmm cTapiiero u3 aBTOPOB 3TOM CTaThH BO3HUKIIO COMHEHHE B JIOTHY-
HOCTHU 1 0O0CHOBAaHHOCTH YCTOSIBIIIErocs 3a rocienaue 30 JieT B TEOpHH YTOIOBHOTO
Tporiecca B3MBIIa O TOM, YTO MEphI PECEUCHISI MOTYT ICIUTHCS Ha N30HpaeMbIe B
CyIeOHOM M BHECYICOHOM ITOPSIIIKE.

CymecTByrOImiA OIX0 JeTCHNS MTOPsIKa IPUMEHEHHS MEp ITPECcCUEHIS Ha
cyneOHBII 1 BHECYACOHBIN MOPSIOK HE OTBEYACT COBPEMEHHOMY ITOHMMAHHIO
KOHCTUTYIIMOHHBIX ITPaB JINYHOCTH ¥ TPEOOBAHMSIM IT0 HX obecriedeHuto. [1pu u3-
OpaHHUU MepHI IPECCUCHUS, BHE 3aBUCUMOCTH OT CTEIIEHU OTPaHHYCHUS, IPOMC-
XOAWUT OTpPaHUYCHHE CaMOT0 MpaBa JMYHOCTH HA cBoOoxy. OTrpaHHYEHO 3TO
MPaBO MOKET OBITH TONBKO HA OCHOBAHUH CyIeOHOTO PEIICHHUS.
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